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CHAPTER 1 
STATE SOIL CONSERVATION DISTRICTS LAW | Tit. 76,01 
Section 76-101. Short title. is: 
76-102. Legislative determinations, and declaration of policy. L. ’51, c. 46 
76-103. Definitions. | Sec. 1, p. 81 


76-104. State soil conservation committee. 

76-105. Creation of soil conservation districts. 
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76-101. Short title. This act may be known and cited as “the state soil 
conservation districts law.” 


History: En. Sec. 1, Ch. 72, L. 1939. Agriculture@1. 
3 C.J.8. Agriculture §§ 2-4, 25, 31, 38. 


76-102.. Legislative determinations, and declaration of policy. It 7 
hereby declared, as a matter of legislative determination: 

A. The condition. That the farm and grazing lands of the state of 
Montana are among the basic assets of the state and that the preservation 
of these lands is necessary to protect and promote the health, safety, and 
general welfare of its people; that improper land-use practices have caused 
and have contributed to, and are now causing and contributing to, a pro- 
gressively more serious erosion of the farm and grazing lands of this state 
by wind and water; that the breaking of natural grass, plant, and forest- 
cover has interfered with the natural factors of soil stabilization, causing 
loosening of soil and exhaustion of humus, and developing a soil condition 
that favors erosion; that the topsoil is being blown and washed out of 
fields and pastures; that there has been an accelerated washing of sloping 
fields; that these processes of erosion by wind and water speed up with 
removal of absorptive topsoil, causing exposure of less absorptive and less 
protective but more erosive subsoil; that failure by any land occupier to 
conserve the soil and control erosion upon his lands causes a washing and 
blowing of soil and water from his lands onto other lands and makes the 
conservation of soil and control of erosion on such other lands difficult or 
impossible. 


76-102 
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B. The consequences. That the consequences of such soil erosion in 
the form of soil-blowing and soil-washing are the silting and sedimentation 
of stream channels, reservoirs, dams and ditches; the loss of fertile soil 
material in dust storms; the piling up of soil on lower slopes, and its deposit 
over alluvial plains; the reduction in productivity or outright ruin of rich 
bottom lands by overwash of poor subsoil material, sand, and gravel swept 
out of the hills; deterioration of soil and its fertility, deterioration of crops 
and range cover grown thereon, and declining acre yields despite develop- 
ment of scientific processes for increasing such yields; loss of soil and 
water which causes destruction of food and cover for wildlife; a blowing 
and washing of soil into streams which silts over spawning beds and destroys 
water plants, diminishing the food supply of fish; a diminishing of the 
underground water reserve, which causes water shortages, intensifies periods 
of drought and causes crop and range vegetation cover failures; and in- 
erease in the speed and volume of rainfall run-off, causing severe and in- 
creasing floods, which bring suffering, disease, and death; impoverishment 
of families attempting to operate eroding and eroded lands; damage to 
roads, highways, railways, farm buildings, and other property from floods 
and from dust storms, and losses in municipal water supply, irrigation 
developments, farming and grazing. 


C. The appropriate corrective methods. That to conserve soil resources 
and control and prevent soil erosion, it is necessary that land-use practices 
contributing to soil wastage and soil erosion be discouraged and discon- 
tinued, and appropriate soil-conserving land-use practices be adopted and 
earried out; that among the procedures necessary for widespread adoption, 
are the carrying on of engineering operations such as the construction of 
water spreaders, terraces, terrace outlets, check dams, dikes, ponds, ditches, 
and the like; the utilization of strip cropping, lister furrowing, contour 
cultivating, and contour furrowing; land irrigation; seeding and planting 
of waste, sloping, abandoned, or eroded lands to water-conserving and 
erosion-preventing plants, trees and grasses; forestation and reforestation ; 
rotation of crops, restriction of number of livestock grazed, deferred grazing, 
rodent eradication ; soil stabilization with trees, grasses, legumes, and other 
thick-growing, soil-holding crops; retardation of run-off by increasing ab- 
sorption of rainfall; and retirement from cultivation of steep, highly 
erosive areas and areas now badly gullied or otherwise eroded. 


D. Declaration of policy. It is hereby declared to be the policy of the 
legislature to provide for the conservation of the soil and soil resources of 
this state, and for the control and prevention of soil erosion, and thereby 
to preserve natural resources, control floods, prevent impairment of dams 
and reservoirs, preserve wildlife, protect the tax base, protect public lands, 
and protect and promote the health, safety, and general welfare of the 
people of this state. 


History: En. Sec. 2, Ch. 72, L. 1939. Statutes@-179. 
59 C.J. Statutes § 567. 


76-103. Definitions. Wherever used or referred to in this act, unless 
a different meaning clearly appears from the context: 

(1) “District” or “soil conservation district” means a governmental 
subdivision of this state, and a public body corporate and politic, organ- 


2 


CONSERVATION DISTRICTS LAW 76-104 


ized in accordance with the provisions of this act, for the purposes, with 
the powers, and subject to the restrictions hereinafter set forth; 

(2). “Supervisor” means one of the members of the governing body of 
a district, elected or appointed in accordance with the provisions of this act; 

(3) “Committee” or “state soil conservation committee’ means the 
agency created in section 76-104; 

(4) “Petition” means a Pena filed under the provisions ot sub-section 
A of section 76-105 for the creation of a district ; 

(5) “Nominating petition” means a ay vr filed under the provisions 
of section 76-106 to nominate candidates for the office of supervisor of a 
soil conservation district ; 

(6) “State” means the state of Montana; 

(7). “Ageney of this state” includes the government of this state and 
any subdivision, agency, or insta mienha lity, corporate or otherwise, of the 
eovernment of this state ; 

(8) “United States” or “agencies of the United States’ includes the 
United States of America, the soil conservation service of the United States 
department of agriculture, and any other agency or instrumentality, corpo- 
rate or otherwise, of the United States of America; 

(9). “Government” or “governmental” includes the government of this 
state, the government of the United States, and any subdivision, agency, or 
instrumentality, corporate or otherwise of either of them; 

(10). “Land occupier” or “occupier of land” includes any person, firm, 
or corporation who shall hold title to, or shall be in possession of, any lands 
lying within a district organized under the provisions of this act, whether 
as owner, lessee, renter, tenant, or otherwise ; 

(11) . “Due notice” means notice published at least twice, with an in- 
terval of at least fourteen (14) days between the two publication dates, in 
a newspaper: or other publication of general circulation within the pro- 
posed: area, or by posting at a reasonable number of conspicuous places 
within the appropriate area, such posting to include, where possible, posting 
at public places where it may be customary to post notices concerning county 
or municipal affairs generally. At any hearing held pursuant to such notice, 
at the time and place designated in such notice, adjournment may be made 
from time to time without the necessity of renewing such notice for such 
adjourned dates. 

anverh En. Sec. 3, Ch. 72, L. 1939. Agriculture¢=3. 
3 C.J.S. Agriculture §§ 8-10. 

‘16- 104, State soil conservation committee. A. There is hereby estav- 
lished, to serve as an agency of the state, and to perform the functions con- 
ferred upon it in this act, the state soil conservation committee. The state 
soil conservation committee shall consist of seven (7) members. The follow- 
ing shall serve as members of the committee: The director of the state agri- 
cultural experiment station at Bozeman, Montana; the director of the state 
extension: service at: Bozeman, Montana; one member of the state grazing 
commission designated by that commission; one member of the water con- 
servation board designated by that board and the commissioner of the state 
department of agriculture. Two (2) additional farmer members shall be 
chosen by the governor, one from each of a group of five (5) to be sub- 
mitted by each of the two (2) leading farm organizations. The committee 
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may invite the secretary of agriculture of the United States of America to 
appoint one person to serve with the above-mentioned members as a non- 
voting member of the committee. The committee shall keep a record of its 
official actions, shall adopt a seal, which seal shall be judicially noticed, and 
may perform such acts, hold such public hearings, and promulgate such 
rules and regulations as may be necessary for the execution of its functions 
under this act. 

B. The state soil conservation committee may employ an administrative 
officer and such other agents and employees, permanent and temporary, as 
it may.require, and shall determine their qualifications, duties, and compen- 
sation. The committee may call upon the state for such legal services as it 
may require, or may employ its own counsel and legal staff. It shall have 
authority to delegate to its chairman, to one or more of its members, or 
to one or more agents or employees, such powers and duties as it may deem 
proper. It shall be supplied with suitable office accommodations at the state 
college at Bozeman, Montana, and shall be furnished with the necessary 
supplies and equipment. Upon request of the committee for the purpose of 
carrying out any of its functions, the supervising officer of any state agency 
or of any state institution of learning shall, insofar as may be possible under 
available appropriations, and having due regard to the needs of the agency 
to which the request is directed, assign or detail to the committee members 
of the staff or personnel of such agency or institution of learning, and make 
such special reports, surveys, or studies as the committee may request. 

C. The committee shall annually elect a chairman from its own member- 
ship. State committeemen shall continue as members of the state committee 
so long as they shall retain the offices by virtue of which they shall be 
serving on the committee. The appointed farmer members shall hold office 
for four (4) years and their term of office shall be concurrent with the 
governor. A majority of the committee shall constitute a quorum, and the 
concurrence of a majority in any matter within their duties shall be re- 
quired for its determination. Ex officio members of the committee shall 
receive no compensation for their services on the committee. Other members 
of the committee shall receive five dollars ($5.00) per day while on duty. All 
members of the state committee shall be entitled to expenses, including 
traveling expenses, necessarily incurred in the discharge of their duties on 
the committee. The committee shall provide for the execution of surety 
bonds for all employees and officers who shall be entrusted with funds or 
property ; shall provide for the keeping of a full and accurate record of all 
proceedings and of all resolutions, regulations, and orders issued or adopted ; 
and shall provide for an annual audit of the account of receipts and dis- 
bursements. 

D. In addition to the duties and powers hereinafter conferred upon 
the state soil conservation committee, it shall have the following duties and 
powers: 

(1) To offer such assistance as may be appropriate to the supervisors 
of soil conservation districts, organized as provided hereinafter, in the 
carrying out of any of their powers and programs; 

(2) To keep the supervisors of each of the several districts organized 
under the provisions of this act informed of the activities and experiences 
of all other districts organized hereunder, and to facilitate an interchange 
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of advice and experiences between such districts and cooperation between 
them ; 

(3) To coordinate the programs of the several soil conservation districts 
organized hereunder so far as this may be done by advice and consultation; 

(4) To secure the cooperation and assistance of the United States and 
any of its agencies, and of agencies of this state, in the work of such 
districts ; 

(5) To disseminate information throughout the state concerning the 
activities and programs of the soil conservation districts organized here- 
under, and to encourage the formation of such districts in areas where their 
organization is desirable. 


History: En. Sec. 4, Ch. 72, L. 1939. Agriculture¢=2. 
3 C.J.S. Agriculture § 6. 


piers of land lying within the limits of the territory proposed to be organ- 
ized into a district may file a petition with the state soil conservation com- 
mittee asking that a soil conservation district be organized to function in 
the territory described in the petition. Such petition shall set forth: 


(1) The proposed name of said district ; 

(2) That there is need, in the interest of the public health, safety, and 
welfare, for a soil conservation district to function in the territory described 
in the petition ; 

(3) A deseription of the territory proposed to be organized as a dis- 
trict, which description shall not be required to be given by metes and 
bounds or by legal subdivisions, but shall be deemed sufficient if generally 
accurate ; 


(4) A request that the state soil conservation committee duly define 
the boundaries for such district; that a referendum be held within the terri- 
tory so defined on the question of the creation of a soil conservation district 
in such territory; and that the committee determine that such a district be 
created. 

Where more than one petition is filed covering parts of the same territory, 
the state soil conservation committee may consolidate all or any of such 
petitions, 

B. Within thirty (30) days after such a petition has been filed with 
the state soil conservation committee, it shall cause due notice to be given of 
a proposed hearing upon the question of the desirability and necessity, in the 
interest of the public health, safety, and welfare, of the creation of such 
district, upon the question of the appropriate boundaries to be assigned to 
such district, upon the propriety of the petition and other proceedings taken 
under this act, and upon all questions relevant to such inquiries. All occu- 
piers of land within the limits of the territory described in the petition, 
and of lands within any territory considered for addition to such described 
territory, and all other interested parties, shall have the right to attend 
such hearings and to be heard. If it shall appear upon the hearing that it 
may be desirable to include within the proposed district territory outside 
of the area within which due notice of the hearing has been given, the 
hearing shall be adjourned and due notice of further hearing shall be 
given throughout the entire area considered for inclusion in the district, 
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and such further hearing held. After such hearing, if the committee shall 
determine, upon the facts presented at such hearing and upon such other 
relevant facts and information as may be available, that there is need, in 
the interest of the public health, safety and welfare, for a soil conservation 
district to function in the territory considered at the hearing, it shall make 
and record such determination, and shall define, by metes and bounds or by 
legal subdivisions, the boundaries of such district. In making such de- 
terminations and in defining such boundaries, the committee shall give due 
weight and consideration to the topography of the area considered and of 
the state, the composition of soils therein, the distribution of erosion, the 
prevailing land-use practices, the desirability and necessity of including 
within the boundaries the particular lands under consideration and the 
benefits such lands may receive from being included within such boundaries, 
the relation of the proposed area to existing watersheds and agricultural 
regions, and to other soil conservation districts already organized or pro- 
posed for organization under the provisions of this act, and such other 
physical, geographical, and economic factors as are relevant, having due 
regard to the legislative determinations set forth in section 76-102. The 
territory to be included within such boundaries need not be contiguous. If 
the committee shall determine after such hearing, after due consideration 
of the said relevant facts, that there is no need for a soil conservation 
district to function in the territory considered at the hearing, it shall make 
and record such determination and shall deny the petition. After six (6) 
months shall have expired from the date of the denial of any such petition, 
subsequent petitions covering the same or substantially the same territory 
may be filed as aforesaid and new hearing held and determinations made 
thereon. 

C. After the committee has made and recorded a determination that 
there is need, in the interest of the public health, safety, and welfare, for 
the organization of a district in a particular territory and has defined the 
boundaries thereof, it shall consider the question whether the operation of 
a district within such boundaries with the powers conferred upon soil con- 
servation districts in this act is administratively practicable and feasible. 
To assist the committee in the determination of such administrative prac- 
ticability and feasibility, it shall be the duty of the committee, within a 
reasonable time after entry of the finding that there is need for the organ- 
ization of the proposed district and the determination of the boundaries 
thereof, to hold a referendum within the proposed district upon the propo- 
sition of the creation of the district, and to cause due notice of such refer- 
endum to be given. The question shall be submitted by ballots upon which 
the words “For creation of a soil conservation district of the lands below 
desenibed and lying dn) theycountiyg@es) a0 fimaen thse ole as ee ee 


ARG Raed NOES ” and “Against creation of a soil aanbey aiden aisha 
of the lands below described and lying in the county(ies) of -.......2000000002022... 
ANG te. 4f- shade 2 ” shall appear, with a square before each proposition 


and a direction to insert an “X” mark in the square before one or the other 
of said propositions as the voter may favor or oppose creation of such 
district. The ballot shall set forth the boundaries of such proposed district 
as determined by the committee. All occupiers of lands lying within the 
boundaries of the territory, as determined by the state soil conservation 
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committee, shall be eligible to vote in such referendum. Only such Jand 
occupiers shall be eligible to vote. 

D. The committee shall pay all expenses for the issuance of such notices 
and the conduct of such hearings and referenda, and shall supervise the 
conduct of such hearings and referenda. It shall issue appropriate regula- 
tions governing the conduct of such hearings and referenda, and providing 
for the registration prior to the date of the referendum of all eligible voters, 
or prescribing some other appropriate procedure for the determination of 
those eligible as voters in such referendum. No informalities in the conduct 
of such referendum or in any matters relating thereto shall invalidate said 
referendum or the result thereof if notice thereof shall have been given 
substantially as herein provided and said referendum shall have been fairly 
conducted. 

EK. The committee shall publish the result of such referendum and shall 
thereafter consider and determine whether the operation of the district 
within the defined boundaries is administratively practicable and feasible. 
If the committee shall determine that the operation of such district is not 
administratively practicable and feasible, it shall record such determination 
and deny the petition. If the committee shall determine that the operation 
of such district is administratively practicable and feasible, it shall record 
such determination and shall proceed with the organization of the district 
in the manner hereinafter provided. In making such determination the 
committee shall give due regard and weight to the attitudes of the occupiers 
of lands lying within the defined boundaries, the number of land occupiers 
eligible to vote in such referendum who shall have voted, the proportion ‘of 
the votes east in such referendum in favor of the creation of the district to 
the total number of votes cast, the approximate wealth and income of the 
land occupiers of the proposed district, the probable expense of carrying on 
erosion-control operations within such district, and such other economic 
and social factors as may be relevant to such determination, having due 
regard to the legislative determinations set forth in section 76-102; provided, 
however, that the committee shall not have authority to determine that 
the operation of the proposed district within the defined boundaries is 
administratively practicable and feasible unless at least sixty-five (65) 
percent of the votes cast in the referendum upon the proposition of creation 
of the district shall have been cast in favor of the creation of such district. 

F. If the committee shall determine that the operation of the proposed 
district within the defined boundaries is administratively practicable and 
feasible, it shall appoint two (2) supervisors to act with the three (3) 
supervisors élected as provided hereinafter, as the governing body of the 
district. Such district shall be a governmental subdivision of this state and 
a public body corporate and politic, upon the taking of the following pro- 
ceedings: 

The two (2) appointed supervisors shall present to the secretary of state 
an application signed by them, which shall set forth (and such application 
need contain no detail other than the mere recitals): (1) That a petition 
for the creation of the district was filed with the state soil conservation 
committee pursuant to the provisions of this act, and that the proceedings 
specified in this act were taken pursuant to such petition; that the applica-. 
tion is being filed in order to complete the organization of the district as 
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a governmental subdivision and a public body, corporate and politic, under 
this act; and that the committee has appointed them as-supervisors; (2) 
the name and official residence of each of the supervisors, together with a 
certified copy of the appointments evidencing their right to office; (3) the 
term of office of each of the supervisors; (4) the name which is proposed 
for the district; and (5) the location of the principal offices of the super- 
visors of the district. The application shall be subscribed and sworn to by 
each of the said supervisors before an officer authorized by the laws of 
this state to take and certify oaths, who shall certify upon the application 
that he personally knows the supervisors and knows them to be the officers 
as affirmed in the application, and that each has subscribed thereto in the 
officer’s presence. The application shall be accompanied by a statement by 
the state soil conservation committee, which shall certify (and such state- 
ment need contain no detail other than the mere recitals) that a petition 
was filed, notice issued, and hearing held as aforesaid; that the committee 
did duly determine that there is need, in the interest of the public health, 
safety, and welfare, for a soil conservation district to function in the pro- 
posed territory and did define the boundaries thereof; that notice was 
given and a referendum held on the question of the creation of such district, 
and that the result of such referendum showed sixty-five (65) percent of 
the votes cast in such referendum to be in favor of the creation of the 
district ; that thereafter the committee did duly determine that the operation 
of the proposed district is administratively practicable and feasible; the 
said statement shall set forth the boundaries of the district as they have 
been defined by the committee. 

The secretary of state shall examine the sadlestcan and statement and, 
if he finds that the name proposed for the district is not identical with that of 
any other soil conservation district of this state or so nearly similar as io 
lead to confusion or uncertainty, he shall receive and file them and shall 
record them in an appropriate book of record in his office. If the secretary 
of state shall find that the name proposed for the district is identical with 
that of any other soil conservation district of this state, or so nearly similar 
as to lead to confusion and uncertainty, he shall certify such fact to the 
state soil conservation committee, which shall thereupon submit to the 
secretary of state a new name for the said district, which shall not be 
subject to such defects. Upon receipt of such new name, free of such 
defects, the secretary of state shall record the application and statement, 
with the name so modified, in an appropriate book of record in his office. 
When the application and statement have been made, filed, and recorded, 
as herein provided, the district shall constitute a governmental subdivision 
of this state and a public body corporate and politic. The secretary of 
state shall make and issue to the said supervisors without cost a certificate, 
under the seal of the state, of the due organization of the said district, and 
shall record such certificate with the application and statement. The 
boundaries of such district shall include the territory as determined by 
the state soil conservation committee as aforesaid, but in no event shall 
they include any area included within the boundaries of another soil con- 
servation district organized under the provisions of this act. 

G. After six (6) months shall have expired from the date of entry of 
a determination by the state soil conservation committee that operation of 
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a proposed district is not administratively practicable and feasible, and 
denial of a petition pursuant to such determination, subsequent petitions 
may be filed as aforesaid, and action taken thereon in accordance with the 
provisions of this act. 

H. Petitions for including additional territory within an existing dis- 
trict may be filed with the state soil conservation committee, and the pro- 
ceedings herein provided for in the case of petitions to organize a district 
shall be observed in the case of petitions for such inclusion. The committee 
shall prescribe the form for such petitions, which shall be as nearly as may 
be in the form prescribed in this act for petitions to organize a district. 
Where the total number of land occupiers in the area proposed for inclusion 
Shall be less than ten (10), the petition may be filed when signed by a 
majority of the occupiers of such area, and in such case no referendum 
need be held. In referenda upon petitions for such inclusion, all occupiers 
of land lying within the proposed additional area shall be eligible to vote. 


I. In any suit, action, or proceeding involving the validity or enforce- 
ment of, or relating to, any contract, proceeding, or action of the district, 
the district shall be deemed to have been established in accordance with 
the provisions of this act upon proof of the issuance of the aforesaid cer- 
tificate by the secretary of state. A copy of such certificate, duly certified 
by the secretary of state, shall be admissible in evidence in any such suit, 
action, or proceeding and shall be proof of the filing and contents thereof. 


History: En. Sec. 5, Ch. 72, L. 1939. 


76-106. Election of supervisors for each district. Within thirty (30) 
days after the date of issuance by the secretary of state of a certificate of 
organization of a soil conservation district, nominating petitions may be 
filed with the state soil conservation committee to nominate candidates for 
supervisors of such districts. The committee shall have authority to extend 
the time within which nominating petitions may be filed. No such nomi- 
nating petition shall be accepted by the committee unless it shall be sub- 
scribed by ten (10) or more occupiers of lands lying within the boundaries 
of such district. Land occupiers may sign more than one such nominating 
petition to nominate more than one candidate for supervisor. The committee 
shall give due notice of an election to be held for the election of three (3) 
supervisors for the district. The names of all nominees on behalf of whom 
such nominating petitions have been filed within the time herein designated, 
shall be printed, arranged in the alphabetical order of the surnames, upon 
ballots, with a square before each name and a direction to insert an “X” 
mark in the square before any three (3) names to indicate the voter’s 
preference. All occupiers of lands lying within the district shall be eligible 
to vote in such election. Only such land occupiers shall be eligible to vote. 
The three (3) candidates who shall receive the largest number, respectively, 
of the votes cast in such election shall be the elected supervisors for such 
district. The committee shall pay all the expenses of such election, shall 
supervise the conduct thereof, shall prescribe regulations governing the 
conduct of such election and the determination of the eligibility of votes 
therein, and shall publish the results thereof. 


History: En, Sec, 6, Ch. 72, L. 1939. 
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76-107. Appointment, qualifications and tenure of supervisors. The 
governing body of the district shall consist of five (5) supervisors, elected 
as provided hereinabove. 

The supervisors shall annually elect a chairman from their members. 
The term of office of each supervisor shall be three (3) years, except that 
the supervisors who are first appointed shall be designated to serve for 
terms of one (1) and two (2) years, respectively, from the date of their 
appointment. A supervisor shall hold office until his successor has been 
elected and has qualified. Vacancies shall be filled for the unexpired term. 
The selection of successor to fill an unexpired term, or for a full term shall 
be by election. A majority of the supervisors shall constitute a quorum and 
the concurrence of a majority in any matter within their duties shall be 
required for its determination. A supervisor shall receive no compensation 
for his services, but he shall be entitled to expenses, including traveling 
expenses, necessarily incurred in the discharge of his duties. 

The supervisors may employ a secretary and such other officers, agents, 
and employees, permanent and temporary, as they may require, and shall 
determine their qualifications, duties, and compensation. The supervisors 
may call upon the attorney general of the state for such legal services as 
they may require, or may employ their own counsel and legal staff. The 
supervisors may delegate to their chairman, to one or more supervisors, or 
to one or more agents or employees, such powers and duties as they may 
deem proper. The supervisors shall furnish to the state soil conservation 
committee, copies of such ordinances, rules, regulations, orders, contracts, 
forms, and other documents as they shall adopt or employ, and such other 
information concerning their activities as may be required in the perform- 
ance of its duties under this act. 

The supervisors shall provide for the execution of surety bonds for all 
employees and officers who shall be entrusted with funds or property; shall 
provide for the keeping of a full and accurate record of all proceedings, and 
of all resolutions, regulations, and orders issued or adopted; and shall pro- 
vide for an annual audit of the accounts of receipts and disbursements. Any 
supervisor may be removed by the state soil conservation committee upon 
notice and hearing, for neglect of duty or malfeasance in office, but for no 
other reason. 

The supervisors may invite the legislative body of any municipality or 
county located near the territory comprised within the district to designate 
a representative to advise and consult with the supervisors of the district 
on all questions of program and policy which may affect the property, water 
supply, or other interests of such municipality or county. 

History: En. Sec. 7, Ch. 72, L. 1939, 


76-108. Powers of districts and supervisors. A soil conservation district 
organized under the provisions of this act shall constitute a governmental 
subdivision of this state, and a public body corporate and politic, exer- 
cising public powers, and such district, and the supervisors thereof, shall 
have the following powers, in addition to others granted in other sections 
of this act: 


(1) To conduct surveys, investigations, and research relating to the 
character of soil erosion and the preventive and control measures needed, 
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to publish the results of such surveys, investigations, or research, and.to 
disseminate information concerning such preventive and control measures; 
provided, however, that in order to avoid duplication of research activities, 
no district shall initiate any research program except in cooperation with 
the government of this state or any of its agencies, or with the United States 
or any of its agencies; 

(2) To conduct demonstrational projects within the districts on lands 
owned or controlled by this state or any of its agencies, with the cooperation 
of the agency administering and having jurisdiction thereof, and on any 
cther lands within the district upon obtaining the consent of the occupier 
of such lands or the necessary rights or interests in such lands, in order to 
demonstrate by example the means, methods, and measures by which soil 
and soil resources may be conserved, and soil erosion in the form of soil 
blowing and soil washing may be prevented and controlled; 

(3) To carry out preventive and control measures within the district, 
including, but not limited to, engineering operations, range management, 
methods of cultivation, the growing of vegetation, changes in use of land, 
and the measures listed in subsection C of section 76-102, on lands owned 
or controlled by this State or any of its agencies with the cooperation of 
the agency administering and having jurisdiction thereof, and on any 
other lands within the district upon obtaining the consent of the occupier 
of such lands or the necessary rights or interests in such lands; 

(4) To cooperate, or enter into agreements with, and within the limits 
of appropriations duly made available to it by law, to furnish financial or 
other aid to, any agency, governmental or otherwise, or any occupier of 
lands within the district, in the carrying on of erosion-control and prevention 
operations within the district, subject to such conditions as the super- 
visors may deem necessary to advance the purposes of this act; 

(5) To obtain options upon and to acquire, by purchase, exchange, 
lease, gift, grant, bequest, devise, or otherwise, any property, real or 
personal, or rights or interests therein, and all such property shall be 
exempt from taxation by the state or any political subdivision thereof, to 
maintain, administer, and improve any properties acquired, to receive 
income from such properties and to expend such income in ¢carrying out 
the purposes and provisions of this act; and to sell, lease, or otherwise 
dispose of any of its property or interests therein in furtherance of the 
purposes and provisions of this act ; 

(6) To make available on such terms as it shall prescribe, to land 
occupiers within the district, agricultural and engineering machinery and 
equipment, fertilizer, seeds, and seedlings, and such other material or 
equipment, as will assist such land oceupiers to carry on operations upon 
their lands for the conservation of soil resources and for the prevention and 
control of soil erosion ; 

(7) To construct, improve, and maintain such structures as may be 
necessary or convenient for the performance of any of the operations 
authorized in this act; 

(8) To develop comprehensive plans for the conservation of soil re- 
sources and for the control and prevention of soil erosion within the 
district, which plans shall specify in such detail as may be possible, the 
acts, procedures, performances, and avoidaneces which are necessary or 
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desirable, for the effectuation of such plans, including the specification of 
engineering operations, range management, methods of cultivation, the 
growing of vegetation, cropping and range programs, tillage and grazing 
practices, and changes in use of land;.and to publish such plans and 
information and bring them to the attention of occupiers of lands within 
the district; 

(9) To take over, by purchase, lease, or otherwise, and to administer 
any soil-conservation, erosion-control, or erosion-prevention project located 
within its boundaries undertaken by the United States or any of its agencies, 
or by this state or any of its agencies; to manage, as agent of the United 
States or any of its agencies, or of this state or any of its agencies, any 
soil-conservation, erosion-control, or erosion-prevention project within its 
boundaries; to act as agent for the United States, or any of its agencies, 
or for this state or any of its agencies, in connection with the acquisition, 
construction, operation, or administration of any soil-conservation, erosion- 
control, or erosion-prevention project within its boundaries; to accept dona- 
tions, gifts, and contributions in money, services, materials, or otherwise, 
from the United States or any of its agencies, or from this state or any 
of its agencies, and to use or expend such moneys, services, materials, or 
other contributions in carrying on its operations ; 

(10) To sue and be sued in the name of the district; to have a seal, 
which seal shall be judicially noticed; to have perpetual succession unless 
terminated as hereinafter provided; to make and execute contracts and 
other instruments, necessary or convenient to the exercise of its powers; 
to make, and from time to time amend and repeal, rules and regulations 
not consistent with this act, to carry into effect its purposes and powers; 


(11) As a condition to the extending of any benefits under this act. to, 
or the performance of work upon, any lands not owned or controlled by 
this state or any of its agencies, the supervisors may require contributions 
in money, Services, materials, or otherwise to any operations conferring such 
benefits, and may require land occupiers to enter into and perform such 
agreements or covenants as to the permanent use of such lands as will 
tend to prevent or control erosion thereon ; 

(12) No provisions with respect to the acquisition, operation, or dis- 
position of property by other public bodies shall be applicable to a district 
organized hereunder unless the legislature shall specifically so state. 

History: En. Sec. 8, Ch. 72, L. 1939. 


76-109. Adoption of land use regulations. (A) The supervisors of any 
district shall have authority to formulate regulations.governing the use, of 
lands within the district in the interest of conserving soil and soil resources 
and preventing and controlling soil erosion. The supervisors may conduct 
such public meetings and public hearings upon tentative regulations as may 
be necessary to assist them in this work. The supervisors shall not have 
authority to enact such land-use regulations into law until after they shall 
have caused due notice to be given of their intention to conduct a referendum 
for submission of such regulations to the occupiers of lands lying within 
the boundaries of the district for their indication of approval or disapproval 
of such proposed regulations, and until after the supervisors have considered 
the result of such referendum. 
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(B) The proposed regulations shall be embodied in a proposed ordi- 
nance. Copies of such proposed ordinance shall be available for the inspec- 
tion of all eligible voters during the period between publication of such 
notice and the date of the referendum. The notices of the referendum shall 
recite the contents of such proposed ordinance, or shall state where copies 
of such proposed ordinance may be examined. The question shall be sub- 
mitted by ballots, upon which the words “For approval of proposed 
oramance N0.....0-. sace , prescribing land-use regulations for conservation of 
soil and prevention of erosion” and “Against approval of proposed ordinance 
INO..Lasderac-- , prescribing land-use regulations for conservation of soil and 
prevention of erosion” shall appear, with a square before each proposition 
and a direction to insert an “X” mark in the square before one or the 
other of said propositions as the voter may favor or oppose approval of 
such proposed ordinance. The supervisors shall supervise such referendum, 
shall prescribe appropriate regulations governing the conduct thereof, 
and shall publish the result thereof. All occupiers of lands within the 
district shall be eligible to vote in such referendum. Only such land 
occupiers shall be eligible to vote. No informalities in the conduct of such 
referendum or in any matters relating thereto shall invalidate said refer- 
endum or the result thereof if notice thereof shall have been given sub- 
stantially as herein provided and said referendum shall have been fairly 
conducted. 

(C) The supervisors shall not have authority to enact such proposed 
ordinance into law unless at least sixty-five (65) percent of the votes cast 
in such referendum shall have been cast for approval of the said proposed 
ordinance. The approval of the proposed ordinance by sixty-five (65) 
percent of the votes cast in such referendum shall not be deemed to 
require the supervisors to enact such proposed ordinance into law. Land-use 
regulations prescribed in ordinances adopted pursuant to the provisions of 
this section by the supervisors of any district shall have the force and 
effect of law in the said district and shall be binding and obligatory upon 
all occupiers of lands within such district. 

(D) <Any occupier of land within such district may at any time file 
a petition with the supervisors asking that any or all of the land-use 
regulations prescribed in any ordinance adopted by the supervisors under 
the provisions of this section shall be amended, supplemented, or repealed. 
Land-use regulations prescribed in any ordinance adopted pursuant to the 
provisions of this section shall not be amended, supplemented, or repealed, 
except in accordance with the procedure prescribed in this section for 
adoption of land-use regulations, Referenda on adoption, amendment, sup- 
plementation, or repeal of land-use regulations shall not be held more 
often than once in six (6) months. 


The regulations to be adopted by the supervisors under the provisions 
of this section may include: 

1. Provisions requiring the carrying out of necessary engineering oper- 
ations, including the construction of water spreaders, terraces, terrace out- 
lets, check dams, dikes, ponds; ditches, fences, and other necessary 
structures ; 

2. Provisions requiring observance of particular methods of cultivation 
or grazing, including contour cultivating, contour furrowing, lister furrow- 
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ing, sowing, planting, strip cropping, seeding, and planting of lands to 
water-conserving and erosion-preventing plants, trees and grasses, foresta- 
tion and reforestation ; 

3. Specifications of cropping and range programs and tillage and 
grazing practices to be observed ; 

4. Provisions requiring the retirement from cultivation of highly erosive 
areas or of areas on which erosion may not be adequately controlled if 
cultivation is carried on; 

5. Provisions for Sach other means, measures, operations, and programs 
as may assist conservation of soil resources and prevent or control soil 
erosion in the district, having due regard to the legislative findings set 
forth in section 76-102. 

The regulations shall be uniform throughout the territory comprised with- 
in the district except that the supervisors may classify the lands within the 
district with reference to such factors as soil type, degree of slope, degree 
of erosion threatened or existing, grazing and cropping programs, and 
tillage and range practices in use, and other relevant factors and may 
provide regulations varying with the type or class of land affected, but 
uniform as to all lands within each class or type. Copies of land-use regula- 
tions adopted under the provisions of this section shall be printed and 
made available to all occupiers of lands lying within the district. 

History: En. Sec. 9, Ch. 72, L. 1939. 


76-110. Performance of work under the regulations by the supervisors. 
(1) The supervisors shall have authority to go upon any lands within 
the district after a complaint shall have been filed with the supervisors 
charging a violation of the regulations, to determine whether land-use 
regulations adopted under the provisions of section 76-109 are being 
observed. 

(2) Where the supervisors of any district shall find that any of the 
provisions of land-use regulations prescribed in any ordinance adopted in 
accordance with the provisions of section 76-109 are not being observed 
on particular lands, and that such nonobservance tends to increase erosion 
on such lands, and is interfering with the prevention or control of erosion 
on other lands within the district, the supervisors may present to the 
district court of the county in which the lands of the defendant may lie, 
a petition, duly verified, setting forth the adoption of the ordinance pre- 
scribing land-use regulations, the failure of the defendant land occupier 
to observe such regulations, and to perform particular work, operations, or 
avoidances as required thereby, and that such nonobservance tends to 
increase erosion on such lands and is interfering with the prevention or 
control of erosion on other lands within the district, and praying the 
court to require the defendant to perform the work, operations, or avoid- 
ances within a reasonable time and to order that if the defendant shall 
fail so to perform the supervisors may go on the land, perform the work 
or other operations or otherwise bring the condition of such lands into 
conformity with the requirements of such regulations, and recover the 
costs and expenses thereof, with interest, from the occupier of such land. 

(3) Upon the presentation of such petition, the court shall cause 
process to be issued against the defendant, and shall hear the case. If it 
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shall appear to the court that testimony is necessary for the proper disposi- 
tion of the matter, it may take evidence, or appoint a referee to take 
such evidence as it may direct and report the same to the court with his 
findings of fact and conclusions of law, which shall constitute a part of 
the proceedings upon which the determination of the court shall be made. 


(4) The court may dismiss the petition; or it may require the defen- 
dant to perform the work, operations, or avoidances, and may provide that 
upon the failure of the defendant to initiate such performance within the 
time specified in the order of the court, and to prosecute the same to 
completion with reasonable diligence, the supervisors may enter upon the 
lands involved and perform the work or operations or otherwise bring the 
condition of such lands into conformity with the requirements of the 
regulations and recover the costs and expenses thereof, with interest at 
the rate of five (5) per centum per annum, from the occupier of such 
lands. In all cases where the person in possession of lands, who shall fail 
to perform such work, operations, or avoidances shall not be the owner, 
the owner of such lands shall be joined as party defendant. 


(5) The court shall retain jurisdiction of the case until after the work 
has been completed. Upon completion of such work pursuant to such order 
of the court the supervisors may file a petition with the court, a copy of 
which shall be served upon the defendant in the case, stating the costs and 
expenses sustained by them in the performance of the work and praying 
judgment therefor with interest. The court shall have jurisdiction to enter 
judgment for the amount of such costs and expenses, with interest at the 
rate of five (5) per centum per annum until paid, together with the costs 
of suit, including a reasonable attorney’s fee to be fixed by the court. 

History: En. Sec. 10, Ch. 72, L. 1939. 


76-111. Board of adjustment. A. Where the supervisors of any dis- 
trict organized under the provisions of this act shall adopt an ordinance 
prescribing land-use regulations in accordance with the provisions of section 
76-109, they shall further provide by ordinance for the establishment of a 
board of adjustment. Such board of adjustment shall consist of three (3) 
members, each to be appointed for a term of three (3) years, except that 
the members first appointed shall be appointed for terms of 1, 2, and 3 years, 
respectively. The members of each such board of adjustment shall be 
appointed by the state soil conservation committee, with the advice and 
approval of the supervisors of the district for which such board has been 
established, and shall be removable, upon notice and hearing, for neglect 
of duty or malfeasance in office, but for no other reason, such hearing to 
be conducted jointly by the state soil conservation committee and the 
supervisors of the district. Vacancies in the board of adjustment shall be 
filled in the same manner as original appointments and shall be for the 
unexpired term of the member whose term becomes vacant. Members of 
the state soil conservation committee and the supervisors of the district 
shall be ineligible to appointment as members of the board of adjustment 
during their tenure of such other office. The members of the board of 
adjustment shall receive compensation for their services at the rate of four 
dollars ($4.00) per diem for time spent on the work of the board, in 
addition to expenses, including traveling expenses, necessarily incurred in 
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the discharge of their duties. The supervisors shall pay the necessary admin- 
istrative and other expenses of operation incurred by the board, upon the 
certificate of the chairman of the board. 

B. The board of adjustment shall adopt rules to govern its procedures, 
which rules shall be in accordance with the provisions of this act and 
with provisions of any ordinance adopted pursuant. to this section. The 
board shall annually elect a chairman from among its members. Meetings 
of the board shall be held at the call of the chairman and at such other 
times as the board may determine. Any two (2) members of the board 
shall constitute a quorum. The chairman, or in his absence, such other 
member of the board as he may designate to serve as acting chairman, may 
administer oaths and compel the attendance of witnesses. All meetings of 
the board shall be open to the public. The board shall keep a full and 
accurate record of all proceedings, of all documents filed with it, and of all 
orders entered, which shall be filed in the office of the board and shall be 
a public record. 

C. Any land occupier may file a petition with the board of adjustment, 
alleging that there are great practical difficulties or unnecessary hardship 
in the way of his carrying out upon his lands the strict letter of the land-use 
regulations prescribed by ordinance approved by the supervisors, and 
praying the board to authorize a variance from the terms of the land-use 
regulations in the application of such regulations to the lands occupied by 
the petitioner. Copies of such petition shall be served by the petitioner upon 
the chairman of the supervisors of the district within which his lands are 
located and upon the chairman of the state soil conservation committee. The 
board of adjustment shall fix a time for the hearing of the petition and 
cause due notice of such hearing to be given. The supervisors of the district 
and the state soil conservation committee shall have the right to appear and 
be heard at such hearing. Any occupier of lands lying within the district 
who shall object to the authorizing of the variance prayed for may intervene 
and become a party to the proceedings. Any party to the hearing before 
the board may appear in person, by agent, or by attorney. If, upon the 
facts presented at such hearing the board shall determine that there 
are great practical difficulties or unnecessary hardship in the way of 
applying the strict letter of any of the land-use regulations upon the 
lands of the petitioner, it shall make and record such determination and 
shall make and record findings of fact as to the specific conditions which 
establish such great practical difficulties or unnecessary hardship. Upon 
the basis of such findings and determination, the board shall have power 
by order to authorize such variance from the terms of the land-use regu- 
lations, in their application to the lands of the petitioner, as will relieve 
such great practical difficulties or unnecessary hardship and will not be 
contrary to the public interest, and such that the spirit of the land-use 
regulations shall be observed, the public health, safety, and welfare secured, 
and substantial justice done. 

D. Any petitioner aggrieved by an order of the board granting or 
denying, in whole or in part, the relief sought, the supervisors of the 
district or any intervening party, may obtain a review of such order in any 
district court of the county in which the lands of the petitioner may lie, 
by filing in such court a petition praying that the order of the board be 
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modified or set aside. A copy of such petition shall forthwith be served 
upon the parties to the hearing before the board and thereupon the party 
seeking review shall file in the court a transcript of the entire record in 
the proceedings, certified by the board, including the documents and 
testimony upon which the order complained of was entered, and the 
findings, determination, and order of the board. Upon such filing, the 
court shall cause notice thereof to be served upon the parties and shall 
have jurisdiction of the proceedings and of the questions determined or to 
be determined therein, and shall have power to grant such temporary relief 
as it deems just and proper, and to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting aside, in whole or 
in part, the order of the board. No contention that has not been urged 
before the board shall be considered by the court unless the failure or 
neglect to urge such contention shall be excused because of extraordinary 
circumstances. The findings of the board as to the facts, if supported by 
evidence, shall be conclusive, If any party shall apply to the court for 
leave to produce additional evidence and shall show to the satisfaction of 
the court that such evidence is material and that there were reasonable 
grounds for the failure to produce such evidence in the hearing before 
the board, the court may order such additional evidence to be taken 
before the board and to be made a part of the transcript. The board may 
modify its findings as to the facts or make new findings, taking into con- 
sideration the additional evidence so taken and filed, and it shall file such 
modified or new findings, which, if supported by evidence, shall be con- 
elusive, and shall file with the court its recommendations, if any, for the 
modification or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and deeree shall be final, except 
that the same shall be subject to review in the same manner as are other 
judgments or decrees of the court. 


History: En. Sec. 11, Ch. 72, L. 1939. 


76-112. Cooperation between districts. The supervisors of any two or 
more districts organized under the provisions of this act may cooperate with 
one another in the exercise of any or all powers conferred in this act. 


History: En. Sec. 12, Ch. 72, L. 1939. 


76-113. State agencies to cooperate. Agencies of this state which shall 
have jurisdiction over, or be charged with the administration of any 
state-owned lands, and of any county, or other governmental subdivision 
of the state, which shall have jurisdiction over, or be charged with the 
administration of, any county-owned or other publicly owned lands, lying 
within the boundaries of any district organized hereunder, shall cooperate 
to the fullest extent with the supervisors of such districts in the effectuation 
of programs and operations undertaken by the supervisors under the pro- 
visions of this act. The supervisors of such districts shall be given free 
access to enter and perform work upon such publicly owned lands. The 
provisions of land-use regulations adopted pursuant to section 76-109 shall 
have the force and effect of law over all such publicly owned lands, and shall 
be in all respects observed by the agencies administering such lands. 
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History: En. Sec. 13, Ch. 72, L. 1939. 20 O.J.S. Counties § 169; 59 C.J. States 
§ 276 et seq. 


Counties¢-106; States€—87. 


76-114. Discontinuance of districts. (1) At any time after five (5) 
years after the organization of a district under the provisions of this act, 
any ten (10) occupiers of land lying within the boundaries of such district 
may file a petition with the state soil conservation committee, praying that 
the operations of the district be terminated and the existence of the district 
discontinued. The committee may conduct such public meetings and public 
hearings upon such petition as may be necessary to assist it in the consider- 
ation thereof. 

(2) Within sixty (60) days after such a petition has been received 
by the committee it shall give due notice of the holding of a referendum, 
and shall supervise such referendum, and issue appropriate regulations 
governing the conduct thereof, the question to be submitted by ballots upon 
which the words “For terminating the existence of the .............-.. (name of the 
soil conservation district to be here inserted)” and “Against terminating the 
existence of the ............ (name of the soil conservation district to be here 
inserted)” shall appear, with a square before each proposition and a direction 
to insert an ‘“X”’ mark in the square before one or the other of said proposi- 
tions as the voter may favor or oppose discontinuance of such district. All 
occupiers of lands lying within the boundaries of the district shall be eligible 
to vote in such referendum. Only such land oceupiers shall be eligible to 
vote. No informalities in the conduct of such referendum or in any matters 
relative thereto shall invalidate said referendum or the result thereof if 
notice thereof shall have been given substantially as herein provided and 
said referendum shall have been fairly conducted. 

(3) The committee shall publish the result of such referendum and shall 
thereafter consider and determine whether the continued operation of the 
district within the defined boundaries is administratively practicable and 
feasible. If the committee shall determine that the continued operation 
of such district is administratively practicable and feasible, it shall record 
such determination and deny the petition. If the committee shall determine 
that the continued operation of such district is not administratively practic- 
able and feasible, it shall record such determination and shall certify such 
determination to the supervisors of the district. 

(4) In making such determination the committee shall give due regard 
and weight to the attitudes of the occupiers of lands lying within the 
district, the number of land occupiers eligible to vote in such referendum 
who shall have voted, the proportion of the votes east in such referendum 
in favor of the discontinuance of the district to the total number of votes 
cast, the approximate wealth and income of the land occupiers of the 
district, the probable expense of carrying on erosion control operations 
within such district, and such other economic and social factors as may 
be relevant to such determination, having due regard to the legislative 
findings set forth in section 76-102; provided, however, that the committee 
shall not have authority to determine that the continued operation of the 
district is administratively practicable and feasible unless at least a majority 
of the votes cast in the referendum shall have been east in favor of the 
continuance of such district. 
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(5) Upon receipt from the state soil conservation committee of a certi- 
fication that the committee has determined that the continued operation of 
the district is not administratively practicable and feasible, pursuant to the 
provisions of this section, the supervisors shall forthwith proceed to termi- 
nate the affairs of the district. The supervisors shall dispose of all property 
belonging to the district at public auction and shall pay over the proceeds 
of such sale to be covered into the state treasury. The supervisors shall 
thereupon file an application, duly verified, with the secretary of state for 
the discontinuance of such district, and shall transmit with such application 
the certificate of the state soil conservation committee, setting forth the 
determination of the committee that the continued operation of such district 
is not administratively practicable and feasible. The application shall recite 
that the property of the district has been disposed of and the proceeds 
paid over as in this section provided, and shall set forth a full accounting 
of such properties and. proceeds of the sale. The secretary of state shall 
issue to the supervisors a certificate of dissolution and shall record such 
certificate in an appropriate book of record in his office. 


(6) Upon issuance of a certificate of dissolution under the provisions 
of this section, all ordinances and regulations theretofore adopted and in 
force within such districts shall be of no further force and effect. All con- 
tracts theretofore entered into, to which the district or supervisors are 
parties, shall. remain in force and effect for the period provided in such 
contracts. The state soil conservation committee shall be substituted for 
the district or supervisors as party to such contracts. The committee shall 
be entitled to all benefits and subject. to all liabilities under such contracts 
and shall have the same right and liability to perform, to require perform- 
ance, to sue and be sued thereon, and to modify or terminate such contracts 
by mutual consent or otherwise, as the supervisors of the district would 
have had. Such dissolution shall not affect the hen of any judgment entered 
under the provisions of section 76-110, nor the pendency of any action 
instituted under the provisions of such section, and the committee shall 
succeed to all rights and obligations of the district or supervisors as to 
such liens and actions. 

History: En. Sec. 14, Ch. 72, L. 1939. 


76-115. Disposition of funds. A. Unless otherwise provided by law, 
all moneys which may from time to time be appropriated out of the state 
treasury to pay the administrative and other expenses of soil conservation 
districts organized under the provisions of this act shall be allocated by the 
state soil conservation committee among the districts already organized, or 
to be organized, during the ensuing biennial fiscal period, in accordance 
with the procedure specified in subsection B of this section. All moneys 
allocated to any district by the said committee shall be available to the 
supervisors of such district for all administrative and other expenses of 
the district under this act and for all administrative and other expenses of 
the board of adjustment established or to be established by said district. 

B. Seventy-five (75) per centum of all moneys which may be appro- 
priated to pay the administrative and other expenses of soil conservation 
districts shall be allocated by the state soil conservation committee among 
all the districts organized, or to be organized, within the ensuing biennial 
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fiscal period, under this act, in direct proportion to the total acreage of 
land within each district. The remaining twenty-five (25) per centum of 
said moneys shall be allocated by the state committee among the districts 
on such basis of allocation as shall be fair, reasonable, and in the public 
interest, giving due consideration to the greater relative expense of carrying 
on operations within the particular districts because of such factors as 
unusual topography, unusual severity of erosion, special difficulty of carry- 
ing on operations, special volume of work to be done, and the special 
importance of instituting erosion control operations immediately. In making 
allocations of such moneys, the committee shall retain an amount estimated 
by it to be adequate to enable it to make subsequent allocations in accordance 
with the provisions of this section from time to time among districts which 
may be organized after the initial allocations are made, but within the 
ensuing biennial fiscal period. 


C. The state soil conservation committee shall submit to the state 
board of examiners, on or before the first day of November of each year 
preceding a regular session of the legislative assembly a request for an 
appropriation as provided in the budget act. The request for an appropria- 
tion shall state, in addition to the requirements of the budget act, the 
following: 


The number and acreages of districts in existence or in process of 

organization, together with an estimate of the number and probable acreages 

» of the districts which may be organized during the ensuing biennial fiscal 

period; a statement of the balance of funds, if any, available to the com- 

mittee and to the districts; and the estimates of the committee as to the 

sums needed for its administrative and other expenses and for allocation 
among the several districts during the ensuing biennial fiscal period. 

History: En. Sec. 15, Ch. 72, L. 1939. 


76-116. Inconsistency with other acts. Insofar as any of the provisions 
of this act are inconsistent with the provisions of any other law, the pro- 
visions of this act shall be controlling. 

History: En. Sec. 17, Ch. 72, L. 1939. 


16-117 
New sec- 


dded 
L. ’51, c. 46 
Sec. 1, p. 81 
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Chapter 


Section 


| Tit. 77 


Veterans’ 
Compensation 
Fund 

L. ’51, Ini. 54 
p. 781 


TITLE 77 | rite 77 
| Veterans’ 
SOLDIERS, SAILORS AND MILITARY AFFAIRS eee 
phic 
1. Militia, composition, enrollment—officers, general provisions, 77-101 to 77-163, L.’51,¢. 76 
2. Military courts, 77-201 to 77-214. Seeds p, 182 
3. Articles governing militia, 77-301. Tit. 77 
4, General provisions, 77-401 to 77-414. p Civil neice 
5. Soldiers and sailors preference in public employment, 77-501. Sgn c. 218 
6. Re-employment of persons completing military or naval service, 77-601 to 77- 60! Secs. 1-16 
7. Restoration of state and other employees to positions oceupied before inductig PP- 554-560 
into military service, 77-701 to 77-708. Tit. 77 
8. Veterans’ certificates of discharge—free filing, 77-801. Rel. matter 
9. Veterans’ free tuition at university of Montana, 77-901. age 41 
10. Veterans’ welfare commission, 77-1001 to 77-1011. pp. 72-75 
11. Removal of disability of minority of veterans and spouses for benefits under 
; servicemen’s readjustment act, 77-1101. 
| * 
CHAPTER 1 
MILITIA, COMPOSITION, ENROLLMENT—OFFICERS, 
GENERAL PROVISIONS 
77-101. Military code of state. Beall} 
77-102. Composition of the militia. | L. 51, e. 214 
77-103. Governor as commander-in-chief. | Se ee 
77-104. Composition of organized militia, DBE ea 
77-105. Declaration of policy. 
- 77-106. Composition of national guard. 
77-107. Governor may order out organized militia. 
77-108. Governor may order out unorganized militia. 
77-109. Penalty for failure to obey call. 
77-110. Penalty for physician making false certificate. 
77-111. Commander-in-chief may order enrollment. 
77-112. Notice of enrollment. 
77-113. Exemptions. 
77-114. Penalties for dereliction or false certificate. 
77-115. Compensation of enrolling officer. 
77-116. Examination of persons and official records. 
77-117. The adjutant-general of the state. 
77-118. Suits against officers, or enlisted men. 
77-119. Personal staff for governor. 
77-120. Duties of adjutant-general—salary. 
77-121. Officers to be commissioned by the governor. 
77-122. Commissioned officers. 
77-123. Staff officers, how chosen. 
77-124. Eligibility for staff assignment. 
77-125. Commissioned officers—selection. 
77-126. Commissioned officers—promotion. 
77-127. Commissioned officers—detail to staff. 
77-128. Promotion to grade of major. 
77-129. Promotion to grade of lieutenant-colonel and colonel. 
77-130. Promotion to grade of brigadier-general of the line. 
77-131. Promotion while in the service of the United States. 
77-132. Officer may waive right to promotion. 
77-133. Officer to take oath. 
77-134. Oath, form of. 
77-135. Dismissal of officers. 
77-136. Seniority of officers. 
77-137. Retirement of officers. 
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Payment of part of Spanish-American War fund to quartermaster of the 


United Spanish War Veterans, department of Montana. 


Leave of absence of state employees attending training camp or similar 


77-101 
77-138. Retirement of commissioned officers of national guard. 
77-139. Voluntary retirement. 
77-140. Physical disability. 
77-141. Increase in rank. 
77-142. Detail to active duty. 
77-143. Pay while on retired list. 
77-144. Act is retroactive. 
77-145. Reserves. 
77-146. Period of enlistment. 
77-147. Discharge of enlisted men. 
77-148. Uniform allowance of officers. 
77-149. Property to remain publi property. 
77-150. Uniforms, etc., exempt. 
77-151. Claims against national guard appropriation. 
77-152. 
77-153. Buying and receiving state property prohibited. 
77-154. Pay of officers and enlisted men. 
77-155. Pensions. 
77-156. Camp duty. 
TIeLOV. 
training program. 
77-158. Exemption from arrest—privileges of militia. 
77-159. Interference with employment. 
77-160. Allowanees for incidental expenses. 
77-161. Transportation and subsistence. 
77-162. Authority of commanding officer. 
77-163. Warning for duty. 
77-101. (1330) Military code of state. 


This act, together with subse- 


quent acts amendatory thereof, and all future acts relating to the militia 
and national guard of Montana, shall be known as the Military Code of 


the state of Montana. 


History: En. Sec. 1, Ch. 191, L. 1919; 
re-en. Sec. 1330, R. C. M. 1921. Cal. Pol. 
C. Secs. 1895-2112. 


NOTE.—The first militia law of the 
state was enacted March 10, 1885, laws of 
1885, pp. 95 to 100, appearing as sections 
1451 to 1471, fifth division compiled stat- 
utes, 1887. This act was superseded by the 
national guard act of March 12, 1889 (pp. 
189 to 205, laws of 1889). The latter act 
was superseded by a new military law en- 
acted in 1895 and appearing as sections 
2050 to 2245, political code, 1895. This 
act was superseded by senate bill No. 13, 
pp. 149 to 162, laws of 1897, which act 
appeared as sections 1045 to 1110, revised 
codes 1907. These sections were repealed 
by chapter 145, laws of 1911, which law 


77-102. 


(1831) Composition of the militia. 


re-enacted a complete military code. The 
act of 1911 was referred to the people by 
referendum of November, 1912, and re- 
jected by them, thus leaving sections 
1045 to 1110, revised codes 1907, in effect. 
The law is here given as it appears by the 
enactment of chapter 191, laws of 1919. 


Civil Liability of Military Ofiicers 


For a discussion of the civil liability of 
military officers for the destruction of 
private property, see Herlihy v. Donohue, 
52 M 601, 161 P 164. 


References 


Cited or applied in In re McDonald; In 
re Gillis, 49 M 454, 43 P 947. 


The militia of the state of 


Montana shall consist of all able-bodied male citizens of the United States, 

and all other able-bodied males who have or shall have declared their inten- 

tion to become citizens of the United States, residing within this state, who 

shall be more than eighteen years of age, and except as hereinafter provided, 

not more than forty-five years of age, and said militia shall be divided into 

two classes, the national guard of Montana and the unorganized militia. 
History: En. Sec. 2, Ch. 191, L. 1919; Cross-References 


re-en. Sec. 1331, R. C. M. 1921. Firemen exempt from military service, 
sec. 11-2004. 
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Policemen exempt from service, sec. MilitiaC=2. 
11-1810. ; 40 C.J. Militia § 12 et seq. 
Reoe to require service of persons, sec. 36 Am. Jur. 211, Military, §§ 42 et seq. 
Wearing uniform without authority, sec. Enlistment or mustering of minors. 137 
94-35-253. ALR 1467. 


77-103. (1832) Governor as commander-in-chief. The militia of the 
state not in the service of the United States shall be governed and its affairs 
administered pursuant to law by the governor, as commander-in-chief, 
through the adjutant-general’s department, which shall consist of the 
adjutant-general as its executive head, and such other officers and such 
enlisted men and civilian employees as the governor shall from time to 
time prescribe. 

History: En. Sec. 3, Ch. 191, L. 1919; MilitiaG=1., 
re-en. Sec. 1332, R. C. M. 1921. 40 C.J. Militia § 23. 
36 Am. Jur. 220, Military, § 56. 

77-104. (1333) Composition of organized militia. The organized militia 
of Montana shall consist of the commissioned officers, enlisted men, organiza- 
tions, staffs, corps, and departments of the regularly commissioned and 
enlisted militia of the state, organized and maintained pursuant to law. Its 
numerical strength, composition, distribution, organization, arms, uniforms, 
equipment, training, and discipline shall be prescribed by the governor, in 
eonformity with the laws and regulations of the United States and the 
laws of this state. In the absence of any federal law or regulation to the 
contrary, its minimum enlisted strength shall be twelve hundred, and it 
shall include at all times the adjutant-general’s department and at least 
one regiment of infantry. The governor may authorize and cause to be 
organized from time to time, within the organized militia of Montana, such 
additional staffs, corps, departments, branches, arms, and organizations as 
he shall deem necessary, and he shall have power at will to alter, divide, 
consolidate, disband, muster out, or reorganize any staff, corps, department, 
branch, arm, or tactical or administrative subdivision, either now existing 
or hereafter created within the organized militia of Montana, subject to 
the limitations imposed by the laws and regulations of the United States 
and the laws of this state. 


History: En. Sec. 4, Ch. 191, L. 1919; Militia@=3. 
re-en. Sec. 1333, R. C. M. 1921. 40 C.J. Militia § 12. 


77-105. (1334) Declaration of policy. The duty of maintaining and gov- 
erning the organized militia not in the service of the United States rests upon 
the states respectively, subject to the constitutional authority of Congress, 
but the prime object of the force is the national defense. Its efficiency as an 
agent for national defense necessarily depends upon systematic uniformity 
in the organization, composition, arms, equipment, training, and discipline 
of its component parts. Its attainment of such uniformity and efficiency 
requires on the part of each state a rigid adherence to federal laws and 
regulations relating to militia. Therefore, the governor shall cause the 
organized militia of this state always to conform to all such federal laws 
and regulations as are now or may hereafter, from time to time, become 
operative and applicable, notwithstanding anything in the laws of this 
state to the contrary. The organized militia of Montana, or any part 
thereof, shall be subject to call for United States service at such times, in 
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such manner, and such numbers as may from time to time be prescribed 
by the United States. 


History: En. Sec. 5, Ch. 191, L. 1919; MilitiaG=1. 
re-en. Sec. 1334, R. C. M. 1921. 40 C.J. Militia § 1 et seq. 


77-106. (1335) Composition of national guard. The national guard of 
Montana shall consist of the commissioned officers, enlisted men, staffs, corps, 
departments, and organizations of the organized militia of Montana regu- 
larly organized and maintained pursuant to law for land service. 


History: En. Sec. 7, Ch. 191, L. 1919; MilitiaG=3. 
re-en. Sec. 1335, R. C. M. 1921. 40 C.J. Militia § 15 et seq. 
36 Am. Jur. 213, Military, §§ 44 et seq. 


77-107. (1336) Governor may order out organized militia. In event of 
war, insurrection, rebellion, invasion, tumult, riot, mob, or body of men 
acting together by force with intent to commit a felony or to offer violence 
to persons or property, or by force and violence to break and resist the 
laws of this state, or the United States, or in case of the imminent danger of 
the occurrence of any of said events, or in event of public disaster, the 
governor shall have power to order the organized militia of Montana, or 
any part thereof, into the active service of the state, and to cause them 
to perform such duty as he shall deem proper. The governor shall also 
have power to order out the organized militia, or any part thereof, to 
preserve order and keep the people within bounds at any large public 
assemblage; provided, that such action shall be taken only upon written 
request of the mayor of the city or the sheriff of the county, or a district 
judge in the judicial district within which said assemblage is to oceur. 
History: En. Sec. 8, Ch. 191, L. 1919; Insurrection and SeditionG=5. 

re-en. Sec. 1336, R. C. M. 1921. 46 C.J.S. Insurrection and Sedition § 4. 
Cross-Reference 
Riots, duties, sec. 94-5311. 


77-108. (1337) Governor may order out unorganized militia. In event 
of or imminent danger of war, insurrection, rebellion, invasion, tumult, riot, 
resistance to law or process or breach of the peace, if the governor shall 
have ordered into active service all the available forces of the organized 
militia of Montana and shall consider them insufficient in numbers to 
properly accomplish the purpose, he may then, in addition, order out the 
unorganized militia, or such portion thereof as he may deem necessary, and 
cause them to perform such military duty as the circumstances may require. 


History: En. Sec. 9, Ch. 191, L. 1919; 
re-en. Sec. 1337, R. C. M. 1921. 


77-109. (1338) Penalty for failure to obey call. Every member of the 
militia who shall have been ordered out for either state or federal service 
under the provisions of the two preceding sections, and who shall refuse or 
wilfully or neghgently fail to report at the time and place and to the officer 
designated in the order, or to the representative or suecessor of such 
officer, shall be deemed guilty of desertion, and shall suffer such penalty 
as a general court-martial may direct, unless he shall produce a sworn cer- 
tificate from a licensed physician of good standing that he is physically 
unable to appear at the time and place designated ; provided, that any person 
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chargeable with desertion under this section may be taken by force and 
compelled to serve. 


History: En. Sec. 10, Ch. 191, L. 1919; MilitiaG=5, 15. 
re-en. Sec. 1338, R. C. M. 1921. 40 C.J. Militia §§ 68, 123. 


77-110. (1839) Penalty for physician making false certificate. When- 
ever any physician shall knowingly make and deliver a false certificate of 
physical disability concerning any member of the militia who shall have 
been ordered out or summoned for active service, such physician shall there- 
by forfeit forever his license and right to practice in this state, and shall be 
deemed guilty of perjury. 

History: En. Sec. 11, Ch. 191, L. 1919; Physicians and Surgeons¢11(2). 
re-en. Sec. 1339, R. C. M. 1921. 48 C.J. Physicians and Surgeons § 72. 


77-111. (1340) Commander-in-chief may order enrollment. Whenever 
the commander-in-chief shall deem it necessary, in event of or imminent 
danger of war, insurrection, rebellion, invasion, tumult, riot, resistance to 
law or process, or breach of the peace, he may order an enrollment by 
counties of all persons subject to military duty, designating the county 
assessor or some other person for each county to act as county enrolling 
officer. Each county enrolling officer may appoint such assistant or assistants 
aS may be authorized by the commander-in-chief. In each county the enroll- 
ment shall include every sane, able-bodied male inhabitant not under sen- 
tence for an infamous crime, who is more than eighteen and less than forty- 
five years of age. The enrollment shall be made in triplicate, and shall state 
the name, residence, age, occupation, and previous or existing military or 
naval service of each person enrolled. When complete, the rolls shall 
be verified under oath by the enrolling officer, who shall immediately 
thereupon file one copy with the adjutant-general of the state and another 
with the county clerk, retaining the third copy for himself. 


History: En. Sec. 12, Ch. 191, L. 1919; Militiag=8. 
re-en. Sec. 1340, R. C. M. 1921. 40 C.J. Militia §§ 6, 39, 41. 


77-112. (1341) Notice of enrollment. Persons making an enrollment 
under this act shall, at the time of making same, serve a notice of such en- 
rollment upon each person enrolled, by delivering such notice to him person- 
ally, or by leaving it with some person of suitable age and discretion at his 
place of business or residence, or by mailing such notice to him at his last 
known place of residence, and shall make a return under oath of such 
service to accompany the copy of the enrollment filed with the adjutant- 
general. Such return shall be prima facie evidence of the facts therein 
shown. 


History: En. Sec. 13, Ch. 191, L. 1919; 
re-en. Sec. 1341, R. C. M. 1921. 


77-113. (1342) Exemptions. Whenever an enrollment shall have been 
ordered under this act, the commanding officer of existing organizations of 
militia, and the chiefs of all police and fire departments, shall make and 
deliver to the enrolling officer of the county in which such organization and 
departments are stationed, verified lists in triplicate of the members of their 
respective commands and departments, and the enrolling officer shall mark 
“Exempt” opposite the names of all persons so listed, attaching one copy 
of each such list to each copy of the enrollment. The enrolling officers 
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shall also mark “Exempt” opposite the names of all federal, state, and 
county officers. All other persons claiming exemption must, within fifteen 
days after service upon them of the notice of enrollment, make a written 
verified claim in duplicate of such exemption, and file the same in the 
office of the county clerk, who shall within five days thereafter forward 
one copy thereof with remarks and recommendations to the adjutant- 
general. Upon the expiration of the time within which any claim of 
exemption may be filed and received by the adjutant-general, the latter 
shall notify the county clerk of his decision in each case where exemption 
has been claimed, and the county clerk shall write upon the roll opposite 
the name of each person whose claim of exemption has been allowed by 
the adjutant-general the word “Exempt.” All those on the roll not marked 
“Exempt” shall be subject to military duty. 


History: En. Sec. 14, Ch. 191, L. 1919; MilitiaG6. 
re-en. Sec. 1342, R. C. M. 1921. 40 C.J. Militia § 7. 


77-114. (1343) Penalties for dereliction or false certificate. If any 
officer or person, who becomes charged under this act with any duty relating 
to an enrollment of persons subject to military duty, refuses or neglects to 
perform the same within the time and substantially in the manner required 
by law, or if he shall knowingly make any false certificate, or if, when 
acting as county or assistant enrolling officer, he shall knowingly or wilfully 
omit from the roll any person required by this act to be enrolled, he shall 
thereby forfeit not less than one hundred nor more than five hundred dollars, 
to be sued for in the name of the state of Montana by the prosecuting attor- 
ney of the county, in which such offense shall occur, the amount of the 
penalty to be determined by the court, and when recovered to be paid into 
the military fund of the state. 


History: En. Sec. 15, Ch. 191, L. 1919; Militia@=3. 
re-en. Sec. 1343, R. C. M. 1921. 40 C.J. Militia §§ 123, 125. 


77-115. (13844) Compensation of enrolling officer. Each county enroll- 
ing officer shall be allowed the sum of five cents per name enrolled and 
served with notice of enrollment by him or his assistants, to be audited and 
paid as other military bills out of any moneys in the military fund not other- 
wise appropriated, and from such allowance he must pay his assistant or 
assistants. 


History: En. Sec. 16, Ch. 191, L. 1919; MilitiaC—8. 
re-en, Sec. 1344, R. C. M. 1921. 40 C.J. Militia § 51. 


77-116. (1345) Examination of persons and official records. All civil 
officers in each county, city, and town shall allow persons authorized under 
this act to make enrollments, at all proper times to examine their records and 
take copies thereof or information therefrom. It shall be the duty of 
every person, under the penalties provided in section 77-114, upon appli- 
cation of any person legally authorized to make an enrollment, truthfully to 
state all of the facts within his knowledge concerning any individual of 
whom the enroller shall make inquiry. In event of a violation of this section, 
the enroller shall report the facts to the prosecuting attorney, who shall et 
once proceed to enforce the penalty. 


History: En. Sec. 17, Ch. 191, L. 1919; MilitiaG—8. 
re-en. Sec. 1345, R. C. M. 1921. 40 C.J. Militia § 41 et seq. 
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77-117. (1346) The adjutant-general of the state. There shall be ae 48, G21 
adjutant-general of the state, who shall be appointed by the governor, and~ es 
shall have the rank of brigadier-general. He shall hold office at the pleasure 
of the governor, and his commission shall expire with the term for which the 
governor appointing him shall have been elected. He shall perform the 
duties prescribed for him in this chapter and in the regulations now or 
hereafter issued thereunder, and in the statutes of the United States now 
or hereafter enacted, and such duties as pertain to the duties of the chiefs 
of staff departments. 


History: En. Sec. 23, Ch. 191, L. 1919; Militia@7. 
re-en. Sec. 1346, R. C. M. 19z1. 40 C.J. Militia § 25. 


77-118. (1347) Suits against officers, or enlisted men. When any suit 
or proceeding shall be commenced in any court by any person against any 
military officer of the state for any act done by such officer in his official 
capacity in the discharge of any duty under this act, or against any person 
acting under the authority or order of any such officer, or by virtue of 
any warrant issued by him pursuant to law, the defendant may require 
the person prosecuting or instituting such suit or proceeding to file a cost 
bond running to the state of Montana of not less than two hundred dollars, 
or such greater sum as may be fixed by the court on application therefor, 
for the payment of costs that may be incurred by the defendant therein, 
and in ease the plaintiff shall be nonsuited, or have the verdict or judgment 
rendered against him, the defendant shall recover costs. The defendant in 
such action shall be defended by the attorney general at the expense 
of the state, but private counsel may be employed by the defendant. 
No action shall lie against any officer or enlisted man for any acts done 
by him by virtue of any order which may hereafter be held invalid by 
any civil court. 


History: En. Sec. 18, Ch. 191, L. 1919; MilitiaG19. 
re-en. Sec. 1347, R. C. M. 1921. 40 C.J. Militia § 122. 


77-119. (1348) Personal staff for governor. Whenever the governor 
shall desire the attendance of a personal staff upon any ceremonial occasion, 
he shall detail therefor such officers as he may choose from the active list 
of the organized militia of Montana, resident in or nearest to the place where 
such ceremonies are to be held, and the officers detailed shall attend in 
uniform at the time and place designated, and shall constitute the personal 
staff of the governor for that occasion, reverting upon completion of such 
duty to their regular assignments. 


|77-120 
History: En. Sec. 19, Ch. 191, L. 1919; Militia@=1. ‘(1948 now's5) 
re-en. Sec. 1348, R. C. M. 1921. 40 C.J. Militia § 68. ISL. "49, .C. 29 


77-120. (1349) Duties of adjutant-general— salary. The adjutant- 
general shall be ex officio chief of staff. He shall hold office until his 
successor is appointed and qualified. He shall appoint the civilian employees 
of his department, and may remove any of them in his discretion. 

The expenses of the adjutant-general’s department, necessary to the 
military service, shall be audited, allowed, and paid as other military 
expenditures are audited, allowed, and paid. Before entering upon his 
official duties, the adjutant-general must execute an official bond running 
to the state of Montana in the penal sum of one thousand dollars, conditioned 
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upon the faithful performance of his duties, said bond to be submitted 
to the attorney general for approval, and when approved to be filed in 
the office of the secretary of state, the cost of said bond to be paid 
from the military fund of the state. The adjutant-general shall obtain and 
pay for, from the military fund, a surety company bond or bonds running 
to the state of Montana, covering all of the officers of the organized 
militia of Montana responsible to the state for money or military property, 
such bond or bonds to be approved and filed in the same manner as the 
adjutant-general’s bond. 

1. The adjutant-general shall keep a roster of all active, reserve, and 
retired officers of the militia of the state, and keep in his office all records 
and papers required to be kept and filed therein, and shall submit to the 
governor, during December of each even numbered year, a printed biennial 
report of the operations and conditions of the organized militia of Montana. 

2. He shall cause the military law, the regulations of the organized 
militia of Montana, and such other military publications as may be necessary 
for the military service, to be printed, indexed, and bound at the expense cf 
the state, and distributed to the commissioned officers of the organized 
militia of Montana. 

3. He shall keep and preserve the books, arms, accoutrements, ammu- 
nition, and other military property belonging to the state, not properly 
issued. 

4. He shall keep just and true accounts of all moneys received and 
disbursed by him. 

5. He shall attest all commissions issued to military officers of this 
state. 

6. He shall make out and transmit all militia reports, returns, and 
communications prescribed by acts of Congress or by direction of the 
secretary of war. 

7. He shall have a seal, and all copies, orders, records, and papers 
in his office, duly certified and authenticated under said seal, shall be 
evidence in all cases in like manner as if the originals were produced. 
The seal now used in the office of the adjutant-general shall be the seal 
of his office, and shall be delivered by him to his successor. All orders 
issued from his office shall be authenticated with said seal. 

8. He shall make such regulations pertaining to the preparation of 
reports and returns, and to the care and preservation of property in 
possession of the state for military purposes, whether belonging to the state 
or to the United States, as in his opinion the conditions demand. 

9. He shall attend to the care, preservation, safekeeping, and the 
repairing of the arms, ordnance, accoutrements, equipment, and all other 
military property belonging to the state, or issued to the state by the 
government of the United States for military purposes, and keep accurate 
accounts thereof. All military property of the state, which after proper 
inspection shall be found unsuitable for use of the state, shall be disposed 
of in such manner as the governor shall direct, and the proceeds thereof 
paid into the military fund of the state. 

10. He shall issue such military property as the necessity of the 
service requires, and make purchases for that purpose. No military property 
shall be issued or loaned except upon an emergency to persons or organiza- 
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tions other than those belonging to the organized militia of Montana, 
except to such portions of the unorganized militia as may be called out 
by the governor. 

11. He shall keep on file in his office the reports and returns of troops 
and heads of military departments, and all other writings and papers 
required to be transmitted to and preserved at the general headquarters 
of the state militia. 

12.. The annual salary of the adjutant-general of the state of Montana 


shall be four thousand two hundred dollars ($4,200.00). Ee ee 
History: En. Sec. 20, Ch. 191, L. 1919; Cross-Reference feo. 35" CG. 118 

re-en. Sec. 1349, R. C. M. 1921; subd. 12 Salary of adjutant-general, sec. 25-505, SL. 45,0. 20 

added as en. Sec. 1, Ch. 118, L. 1947. Sec. 1, P, 81 
NOTE.—Bond is given as fixed by sec- Militia€>7. 

tion 6-101. 40 C.J. Militia § 39. 


77-121. (1350) Officers to be commissioned by the governor. All com- 
missioned officers of the organized militia of Montana shall be appointed 
and commissioned by the governor. No person shall be so appointed and 
commissioned unless he shall be a citizen of the United States and of this 
state, and more than twenty-one years of age. Every commissioned officer 
shall hold office under his commission until he shall have been regularly 
appointed and commissioned to another grade or office, or until he shall have 
been regularly retired, discharged, dismissed, or placed in the reserve. 


History: En. Sec. 21, Ch. 191, L. 1919; MilitiaG7. 
re-en. Sec. 1350, R. C. M. 1921. 40 C.J. Militia § 31. 


77-122. (1351) Commissioned officers. No person shall be appointed 
and commissioned to any office in the organized militia of Montana unless he 
shall have been examined and adjudged qualified therefor by an examining 
board whose report shall have been approved by the authority appointing 
the board. The composition, appointment, and procedure of examining 
boards, and the nature and scope of examinations, shall be prescribed by 
the laws or regulations of the United States or those of this state. When- 
ever a commissioned officer shall have been examined for promotion, 
pursuant to this section, and shall have been adjudged not qualified there- 
for, upon approval by the authority appointing the board of its report 
to that effect such officer shall be honorably discharged, retired, or placed 
in the reserve, as the governor shall direct, or returned to his former 
rank and grade if otherwise by this record qualified therefor in the 
opinion of the governor. 


History: En. Sec. 22, Ch. 191, L. 1919; 
re-en. Sec. 1351, R. C. M. 1921. 


77-123. (1352) Staff officers, how chosen. Vacancies in commissioned 
grades in administrative staff, corps, and departments shall be filled by 
detail or by appointment and commission, as the governor shall have pre- 
scribed in regulations conforming as nearly as practicable with federal laws 
and regulations governing the filling of similar vacancies in the federal serv- 
ice; provided, that no officer shall be detailed or appointed and commis- 
sioned to any such staff, corps, or department without his written consent. 
The detail of an officer to a staff, corps, or department shall not affect 
his grade, relative seniority, or right of promotion in the branch or arm 
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of the service from which he shall have been so detailed, and whenever, 
during the continuance of such detail, a vacaney shall occur in the branch 
or arm of the service from which such officer shall have been detailed, for 
which vacancy he would have been eligible in the absence of such detail, 
he shall, upon the termination of such detail and passing the required 
examination, be appointed and commissioned in the grade of such vacancy 
with rank from the date of occurrence thereof. When an officer shall be 
relieved from detail with any staff, corps, or department, he shall be 
returned to the branch or arm of the service from which he was detailed, 
and shall be assigned to fill the next vacancy therein of his rank and 
grade, and if there be no vacancy immediately available he shall be ear- 
ried in the meantime upon the active list as “unassigned.” 


History: En. Sec. 24, Ch. 191, L. 1919; MilitiaG>7. 
re-en. Sec. 1352, R. C. M. 1921. 40 C.J. Militia § 36. 


77-124. (1353) Eligibility for staff assignment. Staff officers of the 
national guard of Montana, including officers of the pay, inspection, sub- 
sistence, and medical departments, hereafter appointed, shall have had 
previous military experience and shall hold their positions until they shall 
have reached the age of sixty-four years, unless retired prior to that time by 
reason of resignation, disability, or for cause to be determined by a court- 
martial legally convened for that purpose, and vacancies among said 
officers shall be filled by appointment from the officers of the militia of 
this state. This section shall cease to be effective whenever its provisions 
shall not be required by federal law as a condition to participation by the 
state in federal appropriations. 


History: En. Sec. 25, Ch. 191, L. 1919; Militia€7. 
re-en. Sec. 1353, R. C. M. 1921. 40 C.J. Militia §§ 28, 34. 


77-125. (1354) Commissioned officers—selection. Whenever a vacancy 
shall have occurred in the junior commissioned office of any company or 
similar unit of the national guard of Montana, the person to be appointed 
and commissioned to fill such vacancy shall be selected by competitive 
examination in which all enlisted men of the branch or arm of the service 
wherein such vacancy shall have occurred, on duty at the station where 
it shall have occurred, shall be eligible to participate. 


History: En. Sec. 26, Ch. 191, L. 1919; Militia@—7. 
re-en. Sec. 1354, R. C. M. 1921. 40 C.J. Militia § 36. 


77-126. (1355) Commissioned officers—promotion. Whenever a _ va- 
eancy shall have occurred in any commissioned office of a company or 
similar unit of the organized militia of Montana other than the junior com- 
missioned office thereof, the same shall be filled by the assignment thereto of 
an officer of the same grade and branch or arm of the service resident of the 
station of said company or similar unit, or by the promotion of the senior 
officer of the next lower grade of the same branch or arm of the service 
resident at that station. 


History: En. Sec. 27, Ch. 191, L. 1919; Militia@>7. 
re-en. Sec. 1355, R. C. M. 1921. 40 C.J. Militia § 33. 


77-127. (1356) Commissioned officers—detail to staff. Whenever a va- 
ecancy shall have occurred in the commissioned staff of any regiment, bat- 
talion, squadron, or similar unit of the organized militia of Montana, the 
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same shall be filled by the assignment thereto of an officer of the same grade 
and branch or arm of the service, or by the promotion of the senior officer 
of the next lower grade of the same unit. 


History: En. Sec. 28, Ch. 191, L. 1919; Militia@>7. 
re-en. Sec. 1356, R. C. M. 1921. 40 C.J. Militia § 36. 


77-128. (1357) Promotion to grade of major. Whenever a vacancy 
shall have occurred in the grade of major in the line of the national guard 
of Montana, the same shall be filled as follows: 


1. In any battalion, squadron, or similar unit whose elements are all 
at one station, by the assignment of the senior major of the line of the 
same branch or arm of the service resident at that station, who shall have 
no command wholly located within said station, or, if there be no such 
major, by the promotion of the senior captain in the same branch or arm 
of the service resident at said station. 


2. In any battalion, squadron, or similar unit whose elements are not 
all at one station, by the promotion of the senior among the captains of 
the same branch or arm of the service resident at the various stations of 
such command. 


History: En. Sec. 29, Ch. 191, L. 1919; 
re-en. Sec. 1357, R. C. M. 1921. 


77-129. (1358) Promotion to grade of lieutenant-colonel and colonel. 
Whenever a vacancy shall have occurred in the grade of colonel or lieu- 
tenant-colonel in any regiment or similar unit of the national guard of 
Montana, it shall be filled by promotion of the next senior officer of such 
command, except in those cases where the law provides for the assignment 
thereto of officers relieved from detail with staff corps and departments. 


History: En. Sec. 30, Ch. 191, L. 1919; 
re-en. Sec. 1358, R. C. M. 1921. 


77-130. (1359) Promotion to grade of brigadier-general of the line. 
Whenever a vacancy shall have occurred in the grade of brigadier-general 
of the line of the national guard of Montana, it shall be filled by the pro- 
motion of an officer of the line of the national guard of Montana of the next 
lower grade of the same branch or arm of the service. 


History: En. Sec. 31, Ch. 191, L. 1919; 
re-en. Sec. 1359, R. C. M. 1921. 


77-131. (1360) Promotion while in the service of the United States. 
Whenever a vacancy shall have occurred in any commissioned grade, other 
than the lowest commissioned grade, of any regiment, separate battalion, or 
squadron, separate company, or similar separate unit of the national guard of 
Montana while in the service of the United States, such vacancy shall be 
filled by the promotion of the senior officer of the next lower grade on 
duty with such command who shall not in writing have waived such pro- 
motion. Every vacancy in the lowest commissioned grade in any such 
command while in such service shall be filled by the promotion of an 
enlisted man of such command upon the written recommendation of its 
commanding officer; provided, that any vacancy in any such command 
while in such service in any commissioned grade below that of major, 
may be filled upon the written recommendation of the commanding officer 


31 


E3132 SOLDIERS, SAILORS, MILITARY AFFAIRS 


of such command, by the transfer, assignment, or appointment of any 
officer of the national guard or national guard reserve of this state. 


History: En. Sec. 32, Ch. 191, L. 1919; 
re-en. Sec. 1360, R. C. M. 1921. 


77-132. (1361) Officer may waive right to promotion. Any officer of 
the organized militia of Montana may, in writing, waive his right to any 
promotion to which his seniority shall entitle him, in which event the next 
senior officer who shall not in writing have waived such promotion shall 
be entitled thereto. 


History: En. Sec. 33, Ch. 191, L. 1919; 
re-en. Sec. 1361, R. C. M. 1921. 


77-133. (13862) Officer to take oath. Every officer, duly commissioned 
or warranted, shall, within such time as may be provided by law or by 
regulations, take the oath of office prescribed by law, and give bond, if 
required. In case of neglect or refusal so to do, he shall be considered to 
have resigned such office, and a new appointment may be made as provided 


by law. 
History: En. Sec. 34, Ch. 191, ae 1919; MilitiaG=7, 
re-en. Sec. 1362, R. C. M. 1921. 40 C.J. Militia § 32. 


77-134. (13863) Oath, form of. The oath of office for commissioned offi- 
cers in the organized militia of Montana shall be substantially as follows: 
£5 hts 3 Sal bye ctemse 9} md neh S00 , do solemnly swear that I will support and defend 
the constitution of the United States and the constitution of the state of 
Montana, against all,enemies, foreign and domestic; that I will bear true 
faith and allegiance to the same; that I will obey the orders of the presi- 
dent of the United States and of the governor of the state of Montana; 
that I make this obligation freely, without any mental reservation or pur- 
pose of evasion, and that I will well and faithfully discharge the duties of 
thewtice Of: ek a ee ee in the national guard of the United 
States and of the state of Montana upon which I am about to enter, so 
help me God.” hs 

History: En. Sec. 35, Ch. 191, L. 1919; 
re-en. Sec. 1363, R. C. M. 1921. 

77-135. (1364) Dismissal of officers. The governor may dismiss any 
commissioned officer of the organized militia of Montana for any of the fol- 
lowing reasons: 

1. Conviction of an infamous ecrime. 

2. Absence from his command for more than thirty days without 
proper leave. 

3. Sentence of dismissal by court-martial, duly approved. 

And the governor may discharge any commissioned officer of the organ- 
ized militia of Montana for any of the following reasons: 

1. Upon muster out of the organization to which such officer is then 
assigned. 

2. Acceptance of resignation of such officer; provided, that no officer 
shall be discharged or his resignation accepted while under arrest or 
against whom military charges have been preferred, or until he shall have 
turnéd over to his successor or satisfactorily accounted for all state and 
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federal moneys and military property for which he shall Hen been account- 
able or responsible. i 


3. Removal of his actual residence to such distance from the station 
of his command as to render it impracticable for him to perform the duties 
of his office. 


4. Incompetence or unfitness for military service as determined by 
the duly approved findings of an efficiency board appointed for that purpose. 


History: En. Sec. 36, Ch. 191, L. 1919; . Militia¢@~7. 
re-en. Sec. 1364, R. C. M. 1921. 40 C.J. Militia § 38. 
36 Am. Jur. 223, Military, § 61. 


77-136. (1865) Seniority of officers. Upon the date this act becomes 
effective, or as soon thereafter as practicable, it shall be the duty of the 
commander-in-chief to assign to each commissioned officer of the active list 
of the national guard of Montana a number, assigning to the senior officer of 
each grade number one and continuing lineally thereafter in such grade 
in order of seniority as of the date of commission in the grade held by 
each officer on the day this act becomes effective. Thereafter seniority in any 
given grade shall be determined by the greatest length of continuous service 
as an officer of the national guard of Montana, said service to be caleulated 
from the day this act becomes effective. If two or more officers of the same 
grade have equal length of continuous service as commissioned officers of 
the national guard of Montana, calculated from the date this act becomes 
effective, seniority between them shall be determined in the grade held by 
them by service as officers of the active list performed subsequent to the date 
this act becomes effective. The rank of any officer who shall receive his first 
commission in the national guard of Montana after this act becomes effective, 
shall be determined in the grade to which appointed by length of service as 
an officer of the active list, performed subsequent to the date this act becomes 
effective. 


History: En. Sec. 37, Ch. 191, L. 1919; MilitiaC7. 
re-en. Sec. 1365, R. C. M. 1921. 40 C.J. Militia § 24 et seq. 


77-137. (1366) Retirement of officers. Commissioned officers of the 
national guard of Montana shall be retired by order of the commander-in- 
chief with the grade and rank respectively held by them at the time of such 
retirement for the following reasons: 


1. Upon reaching the age of sixty-four years. 

2. Unfitness for military service by reason of physical disability. 

3. Upon request, after at least five years’ continuous service as officers 
in the national guard of Montana. 

Retired officers shall draw no pay or allowance except when on duty. 

They shall be subject only to temporary detail by the commander-in- 
chief, and while on duty shall receive the same pay and allowances as 
officers of the same rank on the active list. On all occasions of duty or 
ceremony, retired officers shall take rank next below officers of the same 
grade on the active list. 


History: En. Sec. 38, Ch. 191, L. 1919; MilitiaG~7. 
re-en. Sec. 1366, R. C. M. 1921. 40 C.J, Militia § 37. 


77-138. Retirement of commissioned officers of national guard. When 
a commissioned officer of the national guard of Montana shall have reached 
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the age of sixty-four years, he shall be retired from active duty and placed 
on the retired list. 
History: En. Sec. 1, Ch. 89, L. 1943. 


77-139. Voluntary retirement. Any officer who has served as a com- 
missioned officer for fifteen years in the military service of the state, may, 
upon his own application, in the discretion of the governor, be retired and 
placed upon the retired list. Service as a commissioned officer in the mili- 
tary or naval or military and naval service of the United States in time 
of war, not exceeding five years in all, shall be considered as state service 
in computing length of state service for the purposes of this section. 

History: En. Sec. 2, Ch. 89, L. 1943. 


77-140. Physical disability. When a commissioned officer is incapaci- 
tated for active service by reason of physical disability, and such physical 
disability is certified by a medical officer of the United States army or the 
national guard of this state, or the national guard of another state or terri- 
tory, who is duly recognized as such medical officer by the laws of the 
United States governing federal recognition of the national guard of the 
respective states and territories, after examining such officer as prescribed 
by the regulations of the national guard bureau of the United States, such 
officer shall be retired or discharged as the governor may determine. 

History: En. Sec. 3, Ch. 89, L. 1943. 


77-141. Increase in rank. Whenever a commissioned officer is retired 
from active service in the national guard of this state, as above provided, he 
shall be placed on the retired list with an increase in rank of one or more 
grades above that held by him at the date of the retirement as the governor 
may direct, but in no ease above the grade of major general. 

History: En. Sec. 4, Ch. 89, L. 1943. 


77-142. Detail to active duty. The governor may detail, with their own 
consent, officers of the retired list to active duty and return them to the re- 
tired list in his discretion. Officers retired for age or physical disability shall 
not be detailed to command troops, but only to perform duties of staff corps 
or departments, or to sit on boards, except that in time of war or other 
emergency, or imminent danger thereof, such retired officers may be detailed 
by the governor to perform any military duty designated by him. 

History: En. Sec. 5, Ch. 89, L. 1943. 


77-143. Pay while on retired list. This act shall not provide for, nor 
form the basis of any pay, compensation, pension, or other emolument of 
any kind or character to officers so placed upon the retired list, except that 
when such officers shall be detailed by the governor to perform duties as 
provided in section 77-142, they shall be entitled to the same. pay and allow- 
ance as officers of like grade on the active list while performing such duties. 

History: En. Sec. 6, Ch. 89, L. 1943. 


77-144. Act is retroactive. This act shall be retroactive so as to apply 
to officers of the national guard of Montana who have been heretofore dis- 
charged by reason of age or incapacity due to physical disability as above 
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provided and such officers shall be placed on the retired list as provided by 
this act. 
History: En. Sec. 7, Ch. 89, L. 1943. 


77-145. (1867) Reserves. The national guard reserve of this state shall 
respectively be organized by the governor in regulations conforming with 
the laws, rules, and regulations of the United States. It shall consist of such 
organization, officers, and enlisted men as the governor shall prescribe. 
No commissioned officer shall be transferred or furloughed to the national 
guard reserve without his written consent, except as otherwise expressly 
provided by law. Officers of the retired list of the organized militia of 
Montana may be transferred to the national guard reserve, under such 
regulations as the governor may prescribe. Any officer of the national 
guard reserve may be restored to the active list by order of the governor, 
subject to the same examination as in the case of an original appointment 
to his grade, and in such event his service in reserve shall not be counted 
in computing total length of service for relative seniority. 

History: En. Sec. 39, Ch. 191, L. 1919; Militia@=3. 
re-en. Sec. 1367, R. C. M. 1921. 40 C.J. Militia § 15 et seq. 

77-146. (1368) Period of enlistment. Hereafter the period of enlist- 
ment in the national guard of Montana shall be for six years, the first three 
years of which shall be in an active organization and the remaining three 
years in the national guard reserve. Qualifications for enlistment or re- 
enlistment, and the forms of oaths and contracts of enlistment or re-enlist- 
ment, shall be as prescribed by the governor in accordance with federal 
laws and regulations. In the national guard, the privilege of continuing in 
active service during the whole of an enlistment period, and of re-enlisting 
in said service, shall not be denied by reason of anything contained in this 
act; provided, when a man re-enlists in the organized militia of Montana 
within thirty days from the date of the expiration of his prior enlistment, 
or within thirty days from the date of his discharge, his term of service 
shall be considered as continuous, and shall be so dated; provided, that 
in time of peace, a man who enlists in the Montana national guard shall 
have been a resident of the state of Montana for the period of one year 
prior to his enlistment, unless he holds an honorable discharge from some 
branch of the military or naval service of the United States, or from the 
United States marine corps. 


History: En. Sec. 40, Ch. 191, L. 1919; 40 C.J. Militia § 49. 
re-en. Sec. 1368, R. C. M. 1921. Enlistment or mustering of minors. 137 
ALR 1467. 
Militia@=9. 


77-147. (1369) Discharge of enlisted men. An enlisted man discharged 
from service in the organized militia of Montana shall receive a discharge 
in writing in such form and of such elassification as is or shall be prescribed 
by law or regulations, and in time of peace discharges may be given prior 
to the expiration of terms of enlistment under such regulations as may he 
prescribed by competent authority. 

History: En. Sec. 41, Ch. 191, L. 1919; Militia€-10. 
re-en. Sec. 1369, R. C. M. 1921. 40 C.J. Militia § 50. 

77-148. (1370) Uniform allowance of officers. Every commissioned offi- 

cer of the organized militia of Montana shall, within sixty days from the date 
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of the order whereby he shall have been appointed, provide himself, at 
his own expense, with the arms, uniforms, and equipments prescribed by 
the governor for his rank and assignment. 


There shall be audited and paid annually on the first day of April in 
each year, to each properly armed, uniformed, and equipped officer of the 
active service of the organized militia of Montana, a uniform allowance 
of thirty-five dollars for dismounted officers and fifty dollars for mounted 


officers. 
History: En. Sec. 42, Ch. 191, L. 1919; MilitiaG13. 
re-en. Sec. 1370, R. C. M. 1921. 40 C.J. Militia § 40. 


77-149. (1371) Property to remain public property. All property 
issued to organizations and members of the organized militia of Montana 
shall be and remain public property. 

History: En. Sec. 43, Ch. 191, L. 1919; MilitiaG13. 
re-en. Sec. 1371, R. C. M. 1921. 40 C.J. Militia § 54 et seq. 
Cross-Reference 


Retaining or selling equipment. of mili- 
tia, secs. 94-1515, 94-1516. 


77-150. (1372) Uniforms, etc., exempt. The military uniforms, arms, 
equipment, and mounts of members of the organized militia of Montana shall 
be exempt from execution and taxation. 

History: En. Sec. 44, Ch. 191, L. 1919; Exemptions€=41; Taxation€213. 

re-en. Sec. 1372, R. C. M. 1921. 35 C.J.S. Exemptions §§ 32, 57; 61 C.J. 

| Taxation § 450 et seq. 
(i878, ROM'35) | 4 : ae : 
Amended 4, 77-151. (1373) Claims against national guard appropriation. All bills, 
oe slaims, and demands against the national guard appropriation shall be certi- 
fied or verified in the manner prescribed by regulations promulgated by the 
governor, and shall be audited and approved by the adjutant-general and, 
if allowed, by the state board of examiners, shall be paid by the state 
treasurer upon the warrant of the state auditor from the national guard 
appropriation; provided, however, that in all cases where the organized 
militia or any part thereof is called into the service of the state in case 
of war, riot, insurrection, invasion, breach of the peace, or in aid of the 
civil authorities, warrants for allowed pay and expenses for such service 
Shall be drawn upon the general fund of the state treasury and paid out 
of any moneys in said fund, on the order of the governor. 


History: En. Sec. 45, Ch. 191, L. 1919; States@-169 et seq. 
re-en. Sec. 1373, R. C. M. 1921. 59 C.J. States § 429 et seq. 


77-152. (1373.1) Payment of part of Spanish-American War fund to 
quartermaster of the United Spanish War Veterans, department of Mon- 
tana. That the governor remain the trustee of the Spanish-American 
War fund; that from and after the passage of this act the said trustee, in the 
usual manner of paying funds from this account, shall pay, out of the 
interest on investments made with the money which remained of a fund 
appropriated by the United States government on June 25, 1908, to pay 
the Montana national guard from the time of call until muster into the 
service of the United States for the Spanish-American war, to the quarter- 
master of the United Spanish war veterans, department of Montana, the 
sum of two hundred thirty-seven and 50/100 dollars ($237.50) on July 31st 
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and two hundred thirty-seven and 50/100 dollars ($237.50) on January 31st 
of each year for the current use of said department. 


History: En. Sec. 1, Ch. 99, L. 1927. Militiac~4. 
40 C.J. Militia § 75 et seq. 


77-153. (1374) Buying and receiving state property prohibited. If any 
person shall purchase or receive in pawn or pledge any military property of 
the state of Montana or of the United States, he shall be guilty of a misde- 
meanor, and upon conviction thereof shall be sentenced to imprisonment 
not exceeding one year, or fined not exceeding three hundred dollars, or 
by both such fine and imprisonment. 


History: En. Sec. 46, Ch. 191, L. 1919; MilitiaG13. 
re-en. Sec, 1374, R. C. M. 1921. 40 C.J. Militia § 78. 


77-154. (1875) Pay of officers and enlisted men. Commissioned officers 
while on duty pursuant to the orders of the governor (other than at as- 
semblages for drill or instruction, or on examining boards at or in the 
vicinity of their home stations, or when called or ordered out by the presi- 
dent of the United States), and while on duty in aid of the civil authorities 
pursuant to the lawful orders of the governor, shall receive the same pay 
and allowances as officers of the United States of the same grade; provided, 
that for travel only actual necessary expenses shall be allowed. 

While on duty pursuant to the orders of the governor (other than at 
assemblages for drill or instruction at or in the vicinity of their home 
stations, or when called or ordered out by the president of the United 
States), and while on duty in aid of the civil authorities pursuant to the 
lawful orders of the governor, enlisted men of the national guard of 
Montana shall receive pay at rates equivalent to twice those allowed for 
corresponding grades in the United States army. 

This schedule of pay shall apply only to the first thirty days of any 
tour of duty, and after the thirtieth day of any such tour, officers and 
men shall receive the pay and allowances of. officers and men in the 
regular service of the United States of corresponding organizations and 
grades. 

In addition to the pay herein provided the governor, or such other 
official as may be designated by federal authority, is authorized to receive 
and disburse, in accordance with federal laws and regulations, any moneys 
which may be appropriated by the Congress of the United States and 
allotted to the state of Montana for the payment of officers and enlisted 
men of the organized militia, as reimbursement. for expenses incurred in 
and compensation for the time devoted to military training during times 


of peace. 
History: En. Sec. 47, Ch. 191, L. 1919; 40 C.J. Militia §§ 40, 51. 
re-en. Sec. 1375, R. C. M. 1921. 36 Am. Jur. 216, Military, § 48. 
| Minor’s right to wages or similar pay- 
ments for enlistment or military services. 
Militia¢-11. 137 ALR 1491. 


77-155. (1376) Pensions. Every member of the organized militia of 
Montana, who shall be wounded or disabled while on duty in the service of 
the state, shall be taken care of and provided for at the expense of the state, 
and if permanently disabled, shall receive the like pensions or rewards that 
persons under similar circumstances in the military service of the United 
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States receive from the United States; provided, that no pension shall be 
granted for any disability received while in the service of the United 
States, or while proceeding to or returning from such service. Before the 
name of any person is placed upon the pension roll under this section proof 
shall be made, under such regulations as the governor shall from time to 
time prescribe, that the applicant is entitled to such pension. 


History: En. Sec. 48, Ch. 191, L. 1919; Pensions€=2. 
re-en. Sec. 1376, R. C. M. 1921. 48 C.J. Pensions § 9. 


77-156. (1377) Camp duty. The governor shall cause the organized 
militia of Montana to perform for at least five consecutive days in each year 
camp duty, field maneuvers, or such other duty as in his judgment will best 
promote the discipline and efficiency of the force. 


History: En. Sec. 49, Ch. 191, L. 1919; Militia@=16. . 
re-en. Sec. 1377, R. C. M. 1921. 40 C.J. Militia § 68. 


77-157. Leave of absence of state employees attending training camp or 
similar training program. That any person who is a member of the organ- 
ized National Guard of the state of Montana or who is a member of the 
organized or unorganized reserve corps or forces of the United States Army, 
Navy, Marine Corps, or Coast Guard, which now exist or may be created at 
any time in the future by proper authority, and who is an appointee of or 
employee of the state of Montana, or any of its departments, or any county 
or city within the state, shall be given leave of absence with pay for attend- 
ing regular encampments, training cruises, and similar training programs 
authorized by the secretary of war of the United States for the Montana 
National Guard or by the proper legal authority in charge of the reserve 
corps or forces of the United States Army, Navy, Marine Corps, or Coast 
Guard while in attendance at such annual encampment, training cruise, and 
similar training program, or without the time being charged against him on 
his annual vacation. 


History: En. Sec. 1, Ch. 160, L. 1937; Officers€—55(1), 94. 
amd. Sec. 1, Ch. 132, L. 1947. 46 C.J. Officers §§ 117 et seq., 933 et seq. 


77-158. (1378) Exemption from arrest—privileges of militia. No per- 
son belonging to the military forces of this state shall be arrested under 
any civil process while going to, remaining at, or returning from any place 
at which he may be required to attend military duty. Any members of the 
organized militia parading, or performing any duty according to the law, 
shall have the right of way in any street or highway through which they 
may pass, and while on field duty shall have the right to enter upon, cross, or 
occupy any uninclosed lands, or any inelosed lands where no damage will 
be caused thereby; provided, that the carriage of the United States mail 
and the legitimate functions of the police and the progress and operations 
of fire departments shall not be interfered with thereby. 


History: En. Sec. 50, Ch. 191, L. 1919; Arrest@—60; MilitiaC=19. 
re-en. Sec. 1378, R. C. M. 1921. 6 C.J.S. Arrest §2; 40 C.J. Militia § 115 
et seq. 


77-159. (1379) Interference with employment. A person who, either 
by himself or with another, wilfully deprives a member of the organized 
militia of Montana of his employment, or prevents, by himself or another, 
such member being employed, or obstructs or annoys said member or his 
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employer in his trade, business, or employment because he is such member, or 
dissuades any person from enlisting in said organized militia by threat or 
injury to him in his employment, trade, or business in case he shall so en- 
list shall be guilty of a misdemeanor, and on conviction thereof shall be 
fined in a sum not exceeding one hundred dollars, or imprisonment in the 
county jail not more than thirty days, or shall suffer both such fine and 


imprisonment. 
History: En. Sec. 51, Ch. 191, L. 1919; Master and Servant¢~342. 
re-en. Sec. 1379, R. C. M. 1921. 40 C.J. Militia §§ 8, 125. 


77-160. (1380) Allowances for incidental expenses. Hach commanding 
officer shall be entitled to receive an allowance for the incidental expenses of 
his command, payable quarterly in advance according to the following sched- 
ule: Companies, troops, batteries, and like units, not to exceed fifty dollars 
per month; bands, not to exceed ten dollars per month; regiments and like 
units, not to exceed twenty-five dollars per month. 


For the first quarter of each biennial period, each officer entitled to a 
quarterly allowance under this section shall be entitled to receive in ad- 
vance the maximum allowance in full, but with his claim therefor he shall 
make remittance of the balance, if any, remaining unexpended from the 
last previous quarter, such remittance to be transmitted by the adjutant- 
general to the state treasurer, and for each succeeding quarter of each 
biennial period each such officer shall be entitled to receive such sum, not 
more than the maximum allowance above prescribed, as he shall have ex- 
pended for authorized expenses of his command during the next preceding 
quarter. Each claim for quarterly allowance shall include an account cur- 
rent showing the items of. expenditure, and shall be accompanied by sub- 
vouchers for all items, each voucher stating definitely the nature and 
amount of the expenditure evidenced thereby. 


History: En. Sec. 52, Ch. 191, L. 1919; Militia@-11. 
re-en. Sec. 1380, R. C. M. 1921. 40 C.J. Militia § 40. 


77-161. (1881) Transportation and subsistence. There shall be pro- 
vided by the state transportation for all officers, and transportation and sub- 
sistence for all enlisted men who shall be ordered out for encampment, field 
duty, or stated parades, or assembled for duty in ease of riot, tumult, breach 
of the peace, war, insurrection, invasion, or imminent danger thereof. Neces- 
sary transportation, quartermasters’ stores, and subsistence for troops when 
ordered on duty shall be contracted for by the proper officers and paid 
for as other military bills. There shall be allowed from the military fund 
for each day’s service the sum of two dollars per man for each horse for 
every mounted officer and mounted orderly, and all members of such other 
organizations of the national guard of Montana as are required to be 
mounted. Horses not furnished by officers or men shall be rented by the 
state at a cost not exceeding two dollars per day for each horse. 

History: En. Sec. 53, Ch. 191, L. 1919; Militia€4. 
re-en. Sec. 1381, R. C. M. 1921. 40 C.J. Militia §§ 40, 51. 

77-162. (1382) Authority of commanding officer. The commanding 
officer at any drill, parade, encampment, or other duty may cause those under 
his command to perform any military duty he shall require, and may place 
in arrest for the time of such drill, parade, encampment, or other duty, 
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any officer or enlisted man who shall disobey the orders of his superior 
officer, or in any way interrupt the exercises, and any other person or per- 
sons who shall trespass on the camp grounds, parade grounds, rifle range 
or armory, or in any way or manner interrupt or molest the orderly dis- 
charge of duty of those on duty, or who shall disturb or prevent the pas- 
sage of troops going to or returning from any regularly ordered tour of 
duty; and he shall prohibit and prevent the sale or use of all spirituous 
liquors, wines, ale, or beer, or holding of huckster or auction sales, and 
all gambling, and remove disorderly persons beyond the limits of such 
parade or encampment, or beyond a distance of two miles therefrom, and 
he shall abate as common nuisances all disorderly places, and all such sales 
within such limits. Any person violating any of the provisions of this sec- 
tion, or any order issued in pursuance thereof, shall be guilty of a mis- 
demeanor, and may be delivered at or before the termination of such duty 
to any peace officer, and shall be brought before the nearest court. of 
competent jurisdiction for trial, and upon conviction thereof shall be fined 
not more than one hundred dollars, or imprisoned not more than thirty 
days, or shall suffer both such fine and imprisonment. 
History: En. Sec. 54, Ch. 191, L. 1919; - MilitiaG-1. 

re-en. Sec. 1382, R. C. M. 1921. 40 C.J. Militia § 39. 

77-163. (1383) Warning for duty. Orders for duty may be oral or 
written. Officers and enlisted men may be warned for duty as follows: 
Hither by stating the substance of the order, or by reading the order to the 
person warned, or by delivering a copy of such order to such person, or by 
leaving a copy of such order at his last known place of abode or business 
with some person of suitable age and discretion, or by sending a copy of 
such order or notice containing the substance thereof to such man by mail, 
directed to him at his last known place of abode or business. Orders may 
be transmitted by telegraph or telephone. Such warning may be given 
by any officer or enlisted man. The officer or enlisted man giving such 
warning shall, when required, make a return thereof, containing the names 
of persons warned and the time, place, and manner of warning. Such re- 
turns shall be verified on oath and shall be prima facie evidence, on the 
trial of any person returned as a delinquent, of the facts therein stated. 


History: En. Sec. 55, Ch. 191, L. 1919; MilitiaG-14. 
re-en. Sec. 1383, R. C. M. 1921. 40 C.J. Militia § 63. 
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77-201... (1384) Military tribunals—kinds. The military tribunals of 
the state of Montana shall be of two kinds, viz. : 


1. Courts-martial for the trial of offenders against the military law; 
and 


2. Courts of inquiry for examining transactions of, or accusations or 
imputations against, officers or enlisted men of the organized militia of 
Montana. 


All such courts shall be composed of commissioned officers only. All 
commissioned officers of the organized militia of Montana shall be eligible 
for detail to such courts, but no officer will be detailed for the trial of an 
officer superior to himself in rank when it can be avoided. 


History: En. Sec. 56, Ch. 191, L. 1919; 36 Am. Jur. 244, Military, §§ 87 et seq. 

re-en. Sec. 1384, R. C. M. 1921. Aequittal or conviction in a military 

tribunal as bar to prosecution in the state 

MilitiaC=21. courts based on the same acts, or vice 
40 C.J. Militia § 81 et seq. versa. 16 ALR 1247. 


77-202. (13885) Military courts of the organized militia. The military 
courts of the organized militia of the state of Montana shall be of the fol- 
lowing classes : 


1. General courts-martial. 
2. Special courts-martial. 
3. Summary courts-martial. 


They shall be respectively constituted like and have cognizance of the 
same subjects and possess like powers, except as to punishments, as similar 
courts provided for by the laws and regulations of the United States, and 
the proceedings of such courts shall follow the forms and modes of pro- 
cedure prescribed for similar courts by the law and regulations of the 
United States. They may be convened by order specifying that they shall 
sit either for the trial of specified offenses or offenders, or for the trial of 
all offenses or offenders that may be lawfully brought before them, either 
during a specified period of time or until further order of the convening 
or superior authority. 


History: En. Sec. 57, Ch. 191, L. 1919; MilitiaG=21. 
re-en. Sec. 1385, R. C. M. 1921. 40 C.J. Militia § 81 et seq. 


77-203. (1386) General courts-martial. General courts-martial may be 
convened by order of the governor and may consist of any number of officers 
from five to thirteen, inclusive. The decision of the appointing authority as 
to the number of officers to compose such court shall be conclusive. When 
from any cause a general court-martial is reduced below the minimum of 
five officers, the remaining number will direct the judge-advocate to report 
the fact to the convening authority and await further orders. Such courts 
shall have the power and jurisdiction to impose fines not exceeding two 
hundred dollars; to sentence to forfeiture of pay and allowances; to repri- 
mand; to dismissal or dishonorable discharge from the service; to reduction 
of noncommissioned officers to the ranks; to reduction in rank or rating; 
or any two or more of such punishments may be combined in the sentence 
imposed by such courts. 


History: En. Sec. 58, Ch. 191, L, 1919; 
re-en. Sec. 1386, R. C. M. 1921. 
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77-204. (13887) Special courts-martial. In the national guard of Mon- 
tana the commanding officer of each garrison, post, camp, or other place, 
brigade, regiment, detachment, battalion, or other detached command, may 
appoint special courts-martial for his command; but such special courts- 
martial may in any case be appointed by a superior. authority when by the 
latter deemed desirable. Special courts-martial shall have the power to try 
any person subject to military law, except a commissioned officer, for any 
crime or offense made punishable by the military laws of the United States 
or of the state of Montana, and such special courts-martial shall have the 
same powers of punishment as do general courts-martial, except that fines 
imposed by such special courts-martial shall not exceed one hundred dollars. 
Such special courts-martial shall consist of any number of commissioned 
officers, from three to five, inclusive. 


History: En. Sec. 59, Ch. 191, L. 1919; 
re-en. Sec. 1387, R. C. M. 1921. 


77-205. (1388) Summary court officer. The commanding officer of each 
garrison, fort, post, or other place, regiment, or corps, detached battalion, 
company, or other detachment of the national guard of Montana, may ap- 
point for such place of command a summary court to consist of one officer, 
who shall have power to administer oaths and try enlisted men of such 
place or command for breaches of discipline and violations of laws govern- 
ing such organizations; and said court, when satisfied of the guilt of such 
soldier, may impose fines not exceeding twenty-five dollars for any single 
offense, may sentence non-commissioned officers to reduction to the ranks, 
and may sentence to forfeiture of pay and allowances. The proceedings of 
such court shall be informal,.and the minutes thereof shall be the same as 
prescribed for similar courts of the regular army of the United States. 


History: En. Sec. 60, Ch. 191, L. 1919; Militia@—14. 
re-en. Sec. 1388, R. C. M. 1921. 40 C.J. Militia § 81 et seq. 


77-206. (1389) Sentence to confinement. All military courts of the 
organized militia of Montana shall have power to sentence to confinement in 
lieu of fines authorized to be imposed; provided, that such sentence of con- 
finement shall not exceed one day for each dollar of fine authorized. 


History: En. Sec. 61, Ch. 191, L. 1919; 
re-en. Sec, 1389, R. C. M. 1921. 


77-207. (1390) Sentence, when to be approved by governor. No sen- 
tence of dismissal or dishonorable discharge from the service of the organ- 
ized militia of Montana not in the service of the United States, imposed by 
any military court, shall be executed until approved by the governor. 


History: En. Sec. 62, Ch. 191, L. 1919; 
re-en. Sec. 1390, R. C. M. 1921. 


77-208. (1391) Jurisdiction of military courts. Military courts shall 
have jurisdiction, subject to the limitations imposed by law, at all times and 
in all places, over officers and enlisted men of the organized militia of Mon- 
tana, and over members of the unorganized militia of Montana who shall be 
under orders for military duty, for all military offenses. 


History: En. Sec. 63, Ch. 191, L. 1919; 
re-en. Sec. 1391, R. C. M. 1921. 
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. 77-209. | (1892) Evidence in military courts. Every military court shall 
have the same power to compel by subpoena, by subpoena duces tecum, and 
by attachment, the attendance of witnesses, both civilian and military, and 
the production of books, papers, and documents, and to punish for con- 
tempt a witness duly subpoenaed for non-attendance or refusal to be sworn 
or testify, or to produce books, papers, and documents, as is possessed by 
the superior courts of the state. Military courts shall also have power to 
take or cause to be taken the depositions of witnesses who cannot reasonably 
be produced at the trial, to the same extent as the superior courts afore- 
said. 


History: En. Sec. 64, Ch. 191, L. 1919; 
re-en. Sec. 1392, R. C. M. 1921. 


77-210. (1893) Witnesses. Every person not belonging to the organized 
militia of Montana who, having been duly subpoenaed to appear as a witness 
before a military court, shall have wilfully neglected or refused to appear, 
or refused to qualify as a witness or to testify or produce documentary 
evidence which such person shall have been legally subpoenaed to pro- . 
duce, and every sheriff, constable, or jailor who shali have received a 
lawful writ, mandate, subpoena, or other process of any military court, 
and who shall have refused or wilfully or negligently failed to execute or 
serve the same, shall be deemed guilty of a misdemeanor, for which such 
person shall be punished on information in the district court of the state 
of Montana; and it shall be the duty of the prosecuting attorney of any 
county, on the certification of the facts to him by the president or senior 
member of the court, to file an information against and prosecute the 
person so offending, and the punishment of such person, on conviction, shall 
be a fine of not more than five hundred dollars, or imprisonment not to 
exceed six months, or both, at the discretion of the court; provided, that 
no witness shall be compelled to incriminate himself or to answer any ques- 
tions which may tend to incriminate or degrade him. 


History: En. Sec. 65, Ch. 191, L. 1919; 
re-en. Sec. 1393, R. C. M. 1921. 


77-211. (1394) Process. Miltary courts are empowered to issue all 
processes and mandates, including writs and warrants necessary and proper 
to carry into full effect the powers vested in said courts. Such writs and 
mandates may be directed to the sheriff of any county, or the constables or 
marshals of any precinct, city, or town, and shall be in such form as may 
from time to time be prescribed in regulations. It shall be the duty of all 
such officers to whom any such process or mandate may be so directed to 
forthwith execute the same, and make return of their acts thereunder, ac- 
cording to the requirements of such process or mandate. The keepers and 
wardens of all county and city jails shall receive the bodies of persons 
committed by the process or mandate of any military court, and shall con- 
fine them in the manner prescribed thereby and according to law. Any 
person may be committed to any county or city jail for failure to pay any 
fine under this act, and when so committed shall be credited upon each fine 
and assessed with the sum of one dollar for each day so confined. 


History: En. Sec. 66, Ch. 191, L. 1919; 
re-en. Sec. 1394, R. C. M. 1921. 
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77-212. (1395) Contempt of court. Any person who shall be guilty of 
disorderly, contemptuous, or insolent behavior in, or who shall use any in- 
sulting, or contemptuous, or indecorous language or expression to or before 
any military court, or any member of such court in open court, tending to 
interrupt its proceedings, or to impair the respect due to its authority, or 
who shall commit any breach of the peace, or make any noise or other dis- 
turbanees directly tending to interrupt its proceedings, may be committed 
by warrant, under the hand of the president of the court, to the jail of 
the city or county in which said court shall sit, there to remain without 
bail in close confinement for a definite period not exceeding three days. 


History: En. Sec. 67, Ch. 191, L. 1919; 
re-en. Sec. 1395, R. C. M. 1921. 


77-213. (1396) Fees and mileage. Fees and.mileage allowed for the 
service of process and for civilian witnesses shall be the same as in civil 
actions. All expenditures necessary to carry the provisions of this act into 
effect are hereby authorized to be incurred and paid out of the appropri- 
ations for the maintenance of the organized militia of Montana. 


History: En. Sec. 68, Ch. 191, L. 1919; 
re-en, Sec. 1396, R. C. M, 1921. 


77-214. (1397) “Officer” and “enlisted man” defined. Whenever used 
in the military code of the state of Montana and throughout this act, the 
word “officer” shall be understood to designate commissioned officers, and 
the words “enlisted men” shall be understood to designate members of the 
organized militia of Montana other than commissioned officers. The con- 
victions and punishments mentioned in the military code of the state of 
Montana and in this act, unless otherwise specifically designated, shall be 
understood to be respectively convictions and punishments by military 
courts. 


History: En. Sec. 69, Ch. 191, L. 1919; Militia@=3, 7. 
re-en. Sec. 1397, R. C. M. 1921. 40 C.J. Militia §§ 24, 41. 
CHAPTER 3 


ARTICLES GOVERNING MILITIA 


Section 77-301. Articles governing militia. 


77-301. (1398) Articles governing’ militia. The organized militia of 
Montana shall be governed by the following articles: 

Article 1. Any officer who knowingly musters as an enlisted man a 
person who is not an enlisted man, shall be deemed guilty of knowingly 
making a false muster and punished accordingly. 


Article 2. Every officer who knowingly makes a false return to any 
of his superior officers authorized to call for such returns, of the state of 
the organization under his command, or of the arms, ammunition, cloth- 
ing, or other stores for which he shall be responsible or accountable, shall, 
on conviction thereof before a court-marital, be dismissed. 

Article 3. Every officer shall be charged with the arms, accoutrements, 
ammunition, clothing, and other military stores for which he shall have 
given his receipt in writing, and shall be responsible in case of their being 
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lost, spoiled, or damaged otherwise than by unavoidable accident, or on 
actual service. 

Article 4. Every officer who signs a false certificate relating to the 
absence or pay of an officer or enlisted man shall be dismissed from the 
service. 

Article 5. Any officer who knowingly makes a false muster of man 
or horse, or who signs, or directs, or allows the signing of any muster- 
roll, knowing the same to contain a false muster, shall, upon proof thereof 
by two witnesses before a court-martial, be dismissed from the service, and 
shall thereby be disabled to hold any office or employment in the military 
service of the state of Montana. 

Article 6.. Any officer, who wilfully or through neglect, suffers to be 
lost, spoiled, or damaged, any military stores belonging to the United States 
or the state of Montana, shall make good the loss or damage, and shall 
suffer such punishment as a court-martial may direct. 

Article 7. Any enlisted man who sells, or wilfully, or through neglect 
wastes the ammunition delivered to him, shall be punished as a ecourt- 
martial may direct. 

Article 8. Any enlisted man who sells, or through neglect loses or 
spoils any military property of the United States or the state of Montana, 
shall be punished as a court-martial may direct. 

Article 9. Any officer or enlisted man who behaves himself with dis- 
respect to his commanding officer shall be punished as a court-martial may | 
direct. 

Article 10. Any officer or enlisted man who, on any pretense whatso- 
ever, strikes his superior officer, or draws or lifts up any weapon, or offers 
any violence against him, being in the execution of his office, or disobeys 
any lawful command of his superior officer, shall suffer such punishment 
as a court-martial may direct. 


Article 11. Any officer or enlisted man who begins, excites, causes, or 
joins in any mutiny or sedition, shall suffer such punishment as a court- 
martial may direct. 


Article 12. Any officer or enlisted man who, being present at any 
mutiny or sedition, does not use his utmost endeavor to suppress the same, 
or having knowledge of any intended mutiny or sedition, does not, with- 
out. delay, give information thereof to his commanding officer, shall suffer 
such punishment as a court-martial may direct. 


Article 18. Every officer shall have power to part and quell all quar- 
rels, frays, and disorders, whether among persons belonging to his own or 
another organization, and to order officers into arrest, and enlisted men 
into confinement, who take part in the same, until their proper superior 
officer is acquainted therewith. And whosoever, being so ordered, refuses 
to obey such officer or draws a weapon upon him, shall be punished as a 
court-martial may direct. 

Article 14. Any enlisted man who thinks himself wronged by any 
officer may complain to the immediate commander of said officer, who 
shall examine into said complaint and take proper measures. 

Article 15. Any enlisted man who absents himself from duty without 
leave shall be punished as a court-martial may direct. 
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Article 16. Any officer or enlisted man who fails, except when pre- 
vented by sickness or other necessity, to repair at the fixed time to the 
appointed place of parade, exercise, or other rendezvous, or goes from the 
same without leave, before he is dismissed or relieved, shall be punished 
as a court-martial may direct. 

Article 17. No enlisted man shall hire another to do his duty for him, 
or be excused from duty, except in cases of sickness, disability or leave of 
absence. Every enlisted man found guilty of hiring his duty, and the per- 
son so hired to do another’s duty, shall be punished as a court-martial may 
direct. 

Article 18. Every non-commissioned or petty officer who connives at 
such hiring of duty shall be reduced. Every officer who knows and allows 
such practices shall be punished as a court-martial may direct. 

Article 19. Any officer who is found drunk on duty shall be dismissed 
from the service. Any enlisted man who so offends shall suffer such pun- 
ishment as a court-martial may direct. 

Article 20. Any sentinel who is found sleeping upon his post, or who 
leaves it before he is regularly relieved, shall suffer such punishment as a 
court-martial may direct. 

Article 21. Any officer who, by any means whatsoever, occasions false 
alarms in camp, garrison, or quarters, shall suffer such punishment as a 
court-martial may direct. 

Article 22. Any officer or enlisted man who misbehaves himself before 
the enemy, runs away, or shamefully abandons any fort, post, or guard 
which he is commanded to defend, or speaks words inducing another to do 
the like, or casts away his arms or ammunition, or quits his post or colors to 
plunder or pillage, shall suffer such punishment as a court-martial may 
direct. 

Article 28. Every enlisted man who deserts shall be lable to serve for 
such period as shall, with the time he may have served previous to his de- 
sertion, amount to the full term of his enlistment; and such enlisted man 
shall be tried by a court-martial and punished, although the term of his 
enlistment may have elapsed previous to his being apprehended and tried. 

Article 24. <Any officer who, having tendered his resignation, quits his 
post or proper duties, without leave and with intent to remain permanently 
absent therefrom prior to notice of acceptance of the same, shall be deemed 
and punished as a deserter. 

Article 25. Any officer or enlisted man who advises or persuades an- 
other officer or enlisted man to desert shall suffer such punishment as a 
court-martial may direct. 

Article 26. All officers and enlisted men are to behave themselves or- 
derly in quarters and on the march; and whoever commits any waste or 
spoil, or maliciously destroys any property whatsoever belonging to inhabi- 
tants of the United States or of the state of Montana, shall, besides such 
other penalties as he may be liable by law, be punished as a court-martial 
may direct. 

Article 27. Any member of the organized militia of Montana: 

(1) Who makes or causes to be made any claim against the United 
States or the state of Montana, or any officer thereof, knowing such claim 
to be false or fraudulent; or 
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(2) Who presents or causes to be presented to any person in the civil 
or military service thereof, for approval or payment, any claim against 
the United States or the state of Montana, or any officer thereof, knowing 
such claim to be false or fraudulent; or 

(3) Who enters into any agreement or conspiracy to defraud the United 
States or the state of Montana, by obtaining or aiding others to obtain the 
allowance or payment of any false or fraudulent claim; or 

(4) .Who, for the purpose of obtaining or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United States 
or the state of Montana, or against any officer thereof, makes or uses, or 
procures or advises the making or use of, any writing or other paper, 
knowing the same to contain any false or fraudulent statement; or 

(5) Who, for the purpose of obtaining or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United States or 
the state of Montana, or any officer thereof, makes, or procures or advises 
the making of, any oath to any pact or to any writing © or other paper, 
knowing such oath to be false; or 

(6) Who, for the purpose of obtaining, or aiding others to obtain, the 
approval, elldivantvél or payment of any claim against the United States 
or the state of Montana, or any officer thereof, forges or counterfeits, or 
procures or advises the forgery or counterfeiting of any signature upon any 
writing or other paper, or uses, or procures or advises the use of any such 
signature, knowing the same to be forged or counterfeited; or 

(7) Who, having charge, possession, custody or control of any money 
or other property of the United States or the state of Montana, furnished 
or intended for the military service thereof, knowingly delivers or causes 
to be delivered to any person having authority to receive the same, any 
amount thereof less than that for which he receives a certificate or receipt ; or 

(8) Who, being authorized to make or deliver any paper certifying 
the receipt of any property of the United States or the state of Montana, 
furnished: or intended for. the military service thereof, makes or delivers 
to any person such writing, without having full knowledge of the truth 
of the statements therein contained, and with intent to defraud the United 
States or the state of Montana; or 

(9) Who steals, enibexzies) knowingly and wilfully misappropriates, 
applies to his own use or benefit, or wrongfully sells or disposes of any 
ordnance, arms;* ammunition, equipments, clothing, subsistence, stores, 
money, or other property of the United States or of the state of Montana, 
furnished or intended for the military service thereof; or 

(10) Who knowingly purchases, or receives in pledge for any obliga- 
tion or indebtedness, from any enlisted man, officer, or other person who 
is a part of or employed in said forces or service, any ordnance, arms, 
equipment, ammunition, clothing, subsistence, stores, or other property of 
the United States or the state of Montana, such enlisted man, officer, or 
other person not having lawful right to sell or pledge the same, 

Shall, on conviction thereof, be punished by fine or imprisonment, or 
by such other punishment as a court-martial may direct, or by any or all 
of said penalties. | 

And if any person, having committed any of the offenses aforesaid 
while a member of the organized militia of Montana, receives his discharge, 
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or is dismissed from the service, he shall continue to be lable to be arrested 
and held for trial and sentence by a court-martial, in the same manner and 
to the same extent as if he had not received such discharge nor been dis- 
missed. 

Article 28. Any officer who is convicted of conduct unbecoming an 
officer and a gentleman shall be dismissed from the service. All crimes 
not capital, and all disorders and neglects, of which officers and enlisted 
men may be guilty, to the prejudice of good order and military discipline, 
though not mentioned in the foregoing articles, may be taken cognizance 
of by a court-martial as provided herein, according to the nature and degree 
of the offense and punished at the discretion of such court. 

Article 29. When an officer is put in arrest for the purpose of trial, 
the officer by whose order he is arrested shall see that a copy of the charge 
on which he is to be tried is served upon him within ten days after his 
arrest, and that he is brought to trial within twenty days thereafter, unless 
the necessities of the service prevent such trial; and then he shall be brought 
to trial within thirty days after the expiration of said twenty days. If a 
copy of the charges be not served; or the arrested officer be not brought 
to trial, as herein required, the arrest shall cease. But officers released 
from arrest, under the provision of this article, may be tried, whenever the 
exigencies of the service shall permit, within twelve months after such 
release from arrest. . 

Article 30. For each general or special court-martial of the national 
guard the governor shall appoint a judge-advocate. 

Article 31.. When the requisite number of officers to form a general 
court-martial is not present at any station or detachment, the governor 
shall, in cases which require the cognizance of such court, thereupon order 
a court to be assembled at the nearest place where such trial can be con- 
veniently held, and shall order the accused, with necessary witnesses, to 
be transported to the place where the said court shall be assembled. 

Article 32. Officers shall be tried only by general court-martial. 

Article 33. The judge-advocate of a general or special court-martial 
shall administer to the members of the court, before they proceed upon any 
trial, the following oath or affirmation: | 

“You, A. B., do swear (or affirm) that you will well and truly try and 
determine, according to the evidence, the matter now before you between 
the state of Montana and the person to be tried, and that you will duly 
administer justice, without partiality, favor or affection, according to the 
provisions of the rules and articles for the government of the organized 
militia of the state of Montana, and if any doubt should arise, not explained 
by said articles, then according to your conscience, the best of your un- 
derstanding, and the custom of war in like cases; and you do further swear 
(or affirm) that you will not divulge the findings or sentence of the court 
until they shall be published by the proper authority, except to the judge- 
advocate; neither will you disclose or discover the vote or opinion of any 
particular member of the court-martial, unless required to give evidence 
thereof as a witness by a court of justice in due course by the same. So 
help you God.” 

Article 34. When the oath or affirmation has been administered to the 
members of a general or special court-martial, the president of the court 
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shall administer to the judge-advocate an oath or affirmation in the fol- 
lowing form: 

“You, A. B., do swear (or affirm) that you will not divulge the find- 
ings or sentence of the court to any but the proper authority until they 
shall be duly disclosed by the same. So help you God.” 

All persons who give evidence before a court-martial shall be examined 
on oath or affirmation in the following form: 

“You swear (or affirm) that the evidence you shall give in the case 
now in hearing shall be the truth, the whole truth, and nothing but the 
truth. So help you God.” 

Every reporter of the proceedings of a court-martial shall, before enter- 
ing upon his duties, make oath or affirmation in the following form: 

“You swear (or affirm) that you will faithfully perform the duties of 
reporter to this court. So help you God.” 

Every interpreter in the trial of any case before a court-martial shall, 
before entering upon his duties, make oath or affirmation | in the Siligorine 
form: 

“You swear (or affirm) that you will truly interpret in the case now 
in hearing. So help you God.” 

In ease of affirmation the closing sentence of adjuration will be omitted. 

Article 35. A court-martial may punish, at discretion, any person who 
useS any menacing words, signs, or gestures in its presence, or who dis- 
turbs its proceedings by any riot or disorder. 

Article 36. All members of a court-martial are to behave with decency 
and calmness. 

Article 87. Members of a court-martial may be challenged by a pris- 
oner, but only for cause stated to the court. The court shall determine the 
relevancy and validity thereof, and shall not receive a challenge to more 
than one member at a time. 

Article 38. When a prisoner, arraigned before a court-martial, from 
obstinacy and deliberate design stands mute or answers foreign to the 
purpose, the court may proceed to trial and judgment as if the prisoner 
had pleaded not guilty. 

Article 39. The judge-advocate shall prosecute in the name of the state 
of Montana, but when the prisoner has made his plea, he shall so far con- 
sider himself counsel for the prisoner as to object to any leading questions 
to any witness, and to any question to the prisoner the answer to which 
might tend to incriminate himself. 

Article 40. All persons who give evidence before a military court 
shall be examined on oath or affirmation in the following form: “You 
swear (or affirm) that the evidence you shall give, in the case now in 
hearing, shall be the truth, the whole truth, and seat but the truth. So 
help you God.” 

Article 41. <A court- inbetial’ shall for reasonable cause, grant a continu- 
ance to either party for such time and as often as may appear to be just. 

Article 42. Members of a court-martial, in giving their votes, shall 
begin with the youngest in commission. 

Article 48. When a court-martial suspends an officer from command 
it may also suspend his pay and emoluments for the same time, according 
to the nature of his offense. 
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Article 44. No person shall be tried a second time for the same offense. 

Article 45. No person shall be liable to be tried and punished by a 
court-martial for any offense which appears to have been committed more 
than two years before the issuing of the order for such trial, unless by 
reason of having absented himself, or of some other manifest impediment, 
he shall not have been amenable to justice within that period. 

Article 46. No sentence of a general court-martial shall be carried into 
execution until the same shall have been approved by the governor. 

Article 47. Every judge-advocate, or person acting as such, at any 
general court-martial, shall, with as much expedition as the opportunity of 
time and distance may admit, forward the original proceedings and sen- 
tence of such court to the atv ubant: general. 

Article 48. Every person tried by a general eGlette martial shall, upon 
proper demand therefor, be entitled to a copy of the ay aban aed sen- 
tence of such court. 

Article 49. A court of inquiry to examine ribo the nature of any trans- 
action of, or accusation or imputation against, any officer or enlisted man 
may be ordered by the governor, and shall make a report of its findings to 
the governor within twenty days after its inquiry. - 

Article 50. The recorder or judge-advocate of a bourt of sate shall 
administer to the members the following oath: 

“You shall well and truly examine and inquire, according to the evi- 
dence, into the matter now before you, without partiality, favor, affection, 
Pe Tdice! or hope of reward. So help you God.” 

After which the president of the court shall administer to the recorder 
or Judge-advocate the following oath: 

“You, A. B., do swear that you will, according to your best abilities, 
accurately and impartially record the proceedings of the court and the 
evidence to be given in the ease in hearing. So help you God.” 


Article 51. <A court of inquiry, and the recorder or judge-advocate 
thereof, shall have the same power to summon and examine witnesses as 
is given to general courts-martial and the judge-advocates thereof. Such 
witnesses shall take the same oath which is taken by witnesses before gen- 
eral courts-martial, and the party accused shall be permitted to examine 
and cross-examine them, so as to fully investigate the circumstances in 
question. 


Article 52. <A court of inquiry shall not give an opinion on the merits 
of the case inquired of unless specially ordered to do so. 


Article 53. The proceedings of a court of inquiry must be authenti- 
cated by the signatures of the recorder or Judge-advocate and the president 
thereof, and delivered to the adjutant-general or convening authority. 


Article 54. The proceedings of a court of inquiry may be admitted 
as evidence by a court-martial in cases not extending to the dismissal of 
an officer; provided, that the circumstances are such that oral testimony 
ean not be obtained. . 

Article 55. If, upon marches, or in quarters, different organizations 
of the national guard of Montana happen to join or do duty together, the 
officer highest in rank of the line by commission, there on duty or in 
quarters, shall command the whole, and give orders for what is needful 
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in the service, unless otherwise specially directed by the governor, accord- 
ing to the nature of the case. 
Article 56. In case of death of any enlisted man, his commanding 
officer shall immediately secure all his effects in camp or quarters, and 
shall, in the presence of two other officers, make an inventory thereof, 
which he shall transmit to the office of the adjutant-general. 
History: En. Sec. 70, Ch. 191, L. 1919; MilitiaG14. 

re-en. Sec. 1398, R. C. M. 1921. 40 C.J. Militia § 60 et seq. 
Cross-Reference 
Offenses relating to militia, sec. 94-4802. 


CHAPTER 4 


GENERAL PROVISIONS 


Section 77-401. Rifle ranges. 
77-402. Armories. 
77-403. Exemption of military men and veterans from jury duty and poll tax. 
77-404. Travel on railroad not to exceed one cent per mile. 
77-405. Prizes for marksmanship. 
77-406. Articles of war of the United States to govern. 
77-407. Unauthorized association forbidden. 
77-408. Regulations governing armories, rifle ranges, ete. 
77-409. Lease of property of the national guard. 
77-410. Wrongful taking of government property from armory. 
77-411. Governor to promulgate rules and regulations. 
77-412. Use of insignia of military or secret orders prohibited. 
77-413. When customs and usage of the United States army shall govern. 
77-414. Emergency clause. 


77-401. (1399) Rifle ranges. Under the direction of the governor, the 
adjutant-general shall, at the expense and in the name of the state, buy or 
lease, establish, equip, maintain, and control such rifle ranges, and issue such 
ammunition, transportation, and supplies as may be necessary to provide 
each organization of the organized militia of Montana with adequate 
means and opportunity for thorough instruction in rifle practice. 


History: En. Sec. 71, Ch. 191, L. 1919; MilitiaG13. 
re-en. Sec. 1399, R. C. M. 1921. 40 C.J. Militia § 58 et seq. 


77-402. (1400) Armories. The board of county commissioners of any 
county in the state of Montana, in which a company or companies of 
Montana national guard shall be organized and regularly stationed in such 
county, is hereby authorized to erect and provide in cities of ten thousand 
population or more an armory of sufficient size and suitable for the drill of 
such company or companies, and the preservation and keeping of the arms 
and equipment of such company or companies, and any city of ten thousand 
or more in population in Montana is hereby authorized and empowered to 
bear a pro rata part of the expense of erecting and providing said armory 
as may be agreed upon by the board of county commissioners [and the 
eity council] of said city. | 
History: En. Sec. 72, Ch. 191, L. 1919; MilitiaG17. 

re-en. Sec. 1400, R. C. M. 1921. 40 C.J. Militia § 58 et seq. 
‘Cross-Reference 
Armory board, secs. 82-201 to 82-211. 


77-403. (1401) Exemption of military men and veterans from jury duty 
and poll tax. Every commissioned officer and every enlisted man of the 
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national guard of Montana, the organized reserves of the national guard 
of Montana, the organized reserves of the army of the United States, and all 
persons receiving government compensation for disability received while 
serving with the United States army during the World War, shall be exempt 
from all jury duty, and from the payment of poll tax, or head tax, of every 
description, during the term of his service in the national guard, the organ- 
ized reserves of the national guard or the organized reserves of the army of 
the United States, or while receiving government compensation as aforesaid. 
History: En. Sec. 73, Ch. 191, L. 1919; References 


re-en. Sec. 1401, R. C. M. 1921; amd. Sec. 1, Cited or applied as section 1068, revised 
Ch. 51, L. 1925. codes, before amendment, in Pohl v. Chi- 
cago, Milwaukee & St. Paul Ry. Co., 52 M 

Cross-Reference 572, 576, 160 P 515. 


Exemption from jury duty, sec. 93-1304. 
Juries©—55; Taxation€-106. 
40 C.J. Militia § 8. 


77-404. (1402) Travel on railroad not to exceed one cent per mile. 
From and after the passage and approval of this act, all railroads or rail- 
road companies operating and doing business in the state of Montana shall 
carry the troops of the state of Montana, or officers or enlisted men thereof, 
while in the performance of their hee duties aan the state, at a rate 
of not to exceed one cent per mile. 


History: En. Sec. 74, Ch. 191, L. 1919; Carriers@258. 
re-en. Sec. 1402, R. C. M. 1921. 13 C.J.S. Carriers § 617. 


77-405. (1403) Prizes for marksmanship. The adjutant-general is au- 
thorized to expend from the appropriations for the maintenance of the 
organized militia of Montana the sum of five hundred dollars per annum for 
prizes for marksmanship, under such regulations as may be prescribed by 
the governor. 


History: En. Sec. 75, Ch. 191, L. 1919; Militia@—14. 
re-en. Sec. 1403, R. C. M. 1921. 40 C.J. Militia § 61 et seq. 


77-406. (1404) Articles of war of the United States to govern. When- 
ever any portion of the militia of the state shall be on duty under or pursuant 
to orders of the governor, or whenever any part of the militia shall be 
ordered to assemble for duty in time of war, insurrection, invasion, or 
imminent danger thereof, breach of the peace, tumult, riot, public danger, 
or resistance to process, the articles of war and regulations for the govern- 
ment of the army of the United States, so far as applicable and not in 
conflict with any rule or regulation herein prescribed, and with such 
modifications as the governor may prescribe, shall be considered in force 
and regarded as a part of this act until such forces shall be duly relieved 
from such duty. 


History: En. Sec. 76, Ch. 191, L. 1919; 
re-en. Sec. 1404, R. C. M. 1921. 


77-407. (1405) Unauthorized association forbidden. It shall not be 
lawful for any body of men, other than the national guard or troops of the 
United States, to associate themselves together as a military company with 
arms, without the consent of the governor; but members of social and 
benevolent associations are not prohibited from wearing swords. Every 
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person who shall associate with others in violation of this section shall be 
eullty of a misdemeanor. 


History: En. Sec. 77, Ch. 191, L. 1919; Militia@22. 
re-en. Sec. 1405, R. C. M. 1921. 40 C.J. Militia § 125. 


77-408. (1406) Regulations governing armories, rifle ranges, etc. The 
commander-in-chief shall promulgate in general orders such regulations for 
the use of armories, rifle ranges, and other real property owned or leased 
by the state for military purposes, as may be proper; provided, that no 
armory shall be used for any other than a strictly military purpose without 
the recommendation of the officer in charge thereof; and further pro- 
vided, that all civilian rifle clubs affiliated with the national rifle associa- 
tion of America shall be permitted the use of the rifle ranges in the 
armories owned by the state at least one night each week, under such 
regulations as the commander-in-chief may direct. 


History: En. Sec. 78, Ch. 191, L. 1919; MilitiaG17, 
re-en. Sec. 1406, R. C. M. 1921. \ ‘40 C.J. Militia § 58 et seq. 


77-409. (1407) Lease of property of the national guard. All armories 
and rifle ranges, and all property, real or personal, used by the national 
guard and not owned by the state of Montana or the United States, shall be 
leased or rented to the state upon such terms and conditions as shall be 
approved. by the commander-in-chief, 


History: En. Sec. 79, Ch. 191, L. 1919; 
re-en. Sec. 1407, R. C. M. 1921. 


77-410. (1408) Wrongful taking of government property from armory. 
Any enlisted man taking any government property from an armory, without 
the written consent of his company commander, shall be considered as 
appropriating government property to his own use, and may be tried in 
any court of competent jurisdiction, and on conviction thereof shall suffer 
a fine in any sum not exceeding one hundred dollars, together with the 
cost of such government property, or imprisonment in the county jail 
for a period not exceeding sixty days, or shall suffer both such fine and 


imprisonment. . 

History: En. Sec. 80, Ch. 191, L. 1919; Unlawful possession or sale of arms, 
re-en. Sec. 1408, R. C. M. 1921. see. 94-1515. 

Cross-References ee 

Retaining or selling equipment of mili- Militia€—20. 
tia, secs. 94-1515, 94-1516. 40 C.J. Militia § 66 et seq. 


77-411. (1409) Governor to promulgate rules and regulations. The 
governor shall promulgate in general orders such rules and regulations and 
amendments thereto, not inconsistent with the law, as he may deem neces- 
sary. Such rules and regulations, when so pubmulpated, shall have the same 
force and effect as though herein enacted. 


History: En. Sec. 81, Ch. 191, L, 1919;  Militiag=14, 
re-en. Sec, 1409, R. C. M. 1921. 40 C.J. Militia § 23. 


77-412. (1410) Use of insignia of military or secret orders prohibited.. 


Every person who shall wilfully wear the badge, button, insignia, or rosette 
of any military order, or of any secret order or society, or any similitude 
thereof, or who shall use any such badge, button, insignia, or rosette to ob- 
tain aid or assistance, or any other benefit or advantage, unless he shall be 
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Amended 


| ZL. ?b1, c. 149 
| Sec. 1, p. 286 
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entitled to so wear or use the same under the constitution, by-laws, rules and 
regulations of such order or society, shall be guilty of a misdemeanor. 
History: En. Sec. 82, Ch. 191, L. 1919; MilitiaG—14. 
re-en, Sec. 1410, R. C. M. 1921. 40 C.J. Militia § 125. 
Cross-Reference 


Wearing of uniform without authority, 
sec, 94-35-253. 


77-413. (1411) When customs and usage of the United States army shall 
govern. All matters relating to the organization, discipline, and government 


of the national guard, not otherwise provided for in this act or in the general 
regulations, shall be decided by the custom and usage of the United States 


army. 
History: En. Sec. 83, Ch. 191, L. 1919; Militia@-14. 
re-en. Sec. 1411, R. C. M. 1921. 40 C.J. Militia § 61 et seq. 


77-414. (1412) Emergency clause. Whereas, the public peace and 
safety of the United States and of the state of Montana depend upon an 
adequate system of national defense; and 


Whereas, the militia of the various states is an important element of the 
national defense; and 


Whereas, by the constitution of the United States, authority is con- 
ferred upon Congress to provide for the calling forth the militia to exe- 
eute the laws of the union, suppress insurrection, and repel invasion, and 
to provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be ealled into the service of the 
United States; and 

Whereas, by the constitution of the United States, the authority of 
training the militia according to the discipline prescribed by Congress and 
the appointment of the officers thereof are reserved to the several states; 
and 

Whereas, Congress, in accordance with the authority conferred upon 
it, has recently enacted certain laws providing for organizing, arming, and 
disciplining the militia, and for the governing of such part of them as 
may be called into the service of the United States, and has made appro- 
priations of money and military supplies, accoutrements, and stores for 
the maintenance, support, equipment, and discipline of the militia, con- 
tingent upon compliance by the states respectively with the conditions set 
forth in said enactments; and 

Whereas, said enactments have been duly and regularly approved by 
the president of the United States, and for some time past have been and 
now are in full force and effect ; and 

Whereas, it is the duty of the state of Montana and it is necessary 
for it forthwith to comply with said acts, and each of them, in order that 
its militia may be promptly qualified for the efficient service of both state 
and nation ; and 

Whereas, this act is a compliance therewith: 

A public emergency is hereby declared to exist, and this act is neces- 
sary for the immediate preservation of the public peace and safety and 
the support of the state government and its existing public institutions, 
and shall take effect immediately. 
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History: En. Sec. 6, Ch. 191, L. 1919; MilitiaG=2. 
re-en. Sec. 1412, R. C. M. 1921. 40 C.J. Militia § 12 et seq. 


CHAPTER 5 
SOLDIERS AND SAILORS PREFERENCE IN PUBLIC EMPLOYMENT 


Section 77-501. Preference of soldiers and sailors in public employment. 


77-501. (5653) Preference of soldiers and sailors in public employment. 
In every public department, and upon all public works of the state of Mon- 
tana, and of any county and city thereof, honorably discharged Union 
soldiers and sailors and their widows of the Civil War, the Spanish-American 
War, the Philippine Insurrection, and of the World War I, and men and 
women who were honorably discharged after serving in World War II, as 
well as the widow of any such veteran who served in World War II, and any 
disabled civilian recommended by the state rehabilitation bureau, shall be 
preferred for appointment and employment; age, loss of limb or other physi- 
cal impairment, which does not in fact incapacitate, shall not be deemed to 
disqualify them, provided they possess the business capacity, competency and 
education to discharge the duties of the position involved, and honorably dis- 
charged Union soldiers and sailors and their widows of the Civil War, the 
Spanish-American War, the Philippine Insurrection, and of the World War 
I, and men and women who were honorably discharged after serving in 
World War II, who have disabilities admitted by the veterans’ administra- 
tion of the United States to have been incurred in the service in any of said 
wars, where said disabilities do not interfere with the employment, said 
disabled veterans, and the widows of such disabled veterans, shall be given 
preference before the employment of able-bodied veterans as herein desig- 
nated; provided, however, that none of the benefits of this act shall accrue 
to any person who refused to serve on active duty in the military service to 
which attached, or to take up arms in the defense of the United States; pro- 
vided, however, that no persons, not a citizen of the United States, shall be 
employed by any state, city or county officer in any capacity if competent 
American labor is available; and, provided, further, that no person who has 
not been a resident of Montana for at least one (1) year immediately pre- 
ceding an appointment shall be entitled to such preference; provided further, 
that for city or county employment no preference will be granted unless 
applicant under this act is also a resident of the city or town or county in 
which employment is sought. 

Any person entitled to preference in this section who has applied for 
any appointment or employment upon public works of the state of Montana 
or of any county and city thereof, or in any public department of said state 
and who has been denied said employment or appointment and feels that 
the spirit of this act has been violated and that he is in fact qualified 
physically, mentally and possesses business capacity, competency and edu- 
cation to discharge the duties of the position applied for, shall have the 
right to petition by verified petition the district court of the state of Mon- 
tana in the county in which the work is to be performed, setting forth the 
facts of his application, qualifications, competency and his honorable dis- 
charge or other qualifications warranting him to preference under this act, 
and upon the filing of such petition any judge in said court shall forthwith 
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issue an order to show cause to the appointing authority directing said 
appointing authority to appear in said court at a specified time and place, 
not less than five (5) nor more than ten (10) days after the filing of said 
verified petition, to show cause, if any he has, why said veteran or person 
entitled to preference should not be employed by him and that said district 
court shall have jurisdiction upon the proper showing to issue its order 
directing and ordering said appointing authority to comply with this law 


in giving the preference herein provided. 


History: En. Sec. 1, Ch. 211, L. 1921; 
re-en. Sec. 5653, R. C. M. 1921; amd. Sec..1, 
Ch. 133, L. 1927; amd. Sec. 1, Ch. 66, L. 
1937; amd. Sec. 1, Ch. 160, L. 1943; amd. 
Sec. 1, Ch. 223, L. 1947. 


No Duty Where No Vacancy Exists 


In a proceeding in mandamus to compel 
the mayor of a city to transmit the appli- 
cation of an honorably discharged World 
War veteran for the position of patrol- 
man on the police force to the city police 
commission, held, that neither under this 
chapter nor under sec. 11-1803, relating 
generally to appointments to the force, is 
the mayor required to transmit such ap- 
plications where no vacancy on the police 
force exists. State ex rel. Montgomery v. 
Mayor of the City of Anaconda, 112 M 
275, 277, 114 P 2d 1046. 


Veteran Appointee Must Possess Requi- 
site Qualifications 


In a proceeding in mandamus to compel 
a mayor to appoint a veteran to position 
of patrolman, held that this act merely 
provides that veterans be preferred, and 
though a veteran’s application must be 
transmitted to the police commission by 


the mayor when a vacancy exists unless 
he is convinced the veteran is not quali- 
fied, he may not be coerced by writ of 
mandate after his investigation reveals 
that the veteran is not qualified physically 
due to a back injury. The duty to appoint 
carries with it the duty to determine the 
requisite qualifications. Horvath v. Mayor 
of The City of Anaconda, 112 M 266, 268, 
116 P 2d 874. 


Operation and Effect 


Veterans’ preference act applies to office 
of city attorney. Application of O’Sullivan, 


_117 M 295, 305, 158 P 2d 306. 


Id. The 1943 amendment so far as it 


attempted to confer authority upon the 


court to make an appointment and so far 
as it undertook to confer judicial power 
without notice and hearing was declared 
unconstitutional and void. 


References 


State ex rel. O’Sullivan v. District 
Court, __. M __, 172 P 2d 816. 


OfficersC10, 68. 
46 C.J. Officers §§ 81 et seq., 164 et seq. 


CHAPTER 6 


RE-EMPLOYMENT OF PERSONS COMPLETING MILITARY OR 
NAVAL SERVICE | 


Section 77-601. 


Re-employment of persons completing military or naval service. 


Policy respecting members of communist party or German-American bund. 


77-602. Duty of employer. 
77-603. Seniority and participation in other benefits. 
77-604. Procedure for enforcement of right. 
77-601 77-605. Duty of unemployment compensation department. 
Amended | 77-606. 
L. 51, c. 209 
Sec. 1, p. 525 


77-601. Re-employment of persons completing military or naval service. 


Any person inducted into the land or naval forces of the United States, as 
a result of the operation of the “selective training and service act of 1940”, 
or the “national guard and reserve officers mobilization act”, Pub. Act No. 
783 and Pub. Res. No. 96, seventy-sixth congress, who has satisfactorily 
completed his period of training and service as attested by a certificate to 
that effect shall be re-employed in the position he left in order to perform 
such training and service if (1) he is still qualified to perform the duties of 
such position, (2) the position he formerly held was not a temporary one 
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and (3) he makes application for re-employment within forty days after he 
is retired from training service. 
History: En. Sec. 1, Ch. 150, L. 1941. 


77-602. Duty of employer. If such person was in the employ of a 
private employer, such employer shall restore such person to such position 
or to a position of like seniority, status and pay unless the employer’s cir- 
cumstances have so changed as to make it impossible or unreasonable to 
do so. 


History: En. Sec. 2, Ch. 150, L. 1941. 


77-603. Seniority and participation in other benefits. Any person who 
is restored to a position in accordance with this act shall be considered as 
having been on leave of absence during his period of training or service in 
the land or naval forces of the United States, and at the expiration of such 
period shall be entitled to be restored to his employment without loss of 
seniority, shall be entitled to participate in insurance or other benefits 
offered by the employer in accordance with established rules and practices 
relating to employees on leave of absence, and shall not be discharged from 
such position without cause within one year after restoration. 


History: En. Sec. 3, Ch. 150, L. 1941. 


77-604. Procedure for enforcement of right. In case any private em- 
ployer refuses to re-employ any person entitled to re-employment under the 
provisions of this act, the district court of the judicial district, in which such 
private employer maintains his place of business shall have power, upon the 
filing of a motion, petition, or other appropriate pleading by the person en- 
titled to such benefits to specifically require such employer to comply with 
this act, and, as an incident thereto, to compensate such person for any loss 
of wages or benefits suffered by such employer’s unlawful action. Upon ap- 
plication to the county attorney of the county in which such private em- 
ployer maintains a place of business, by any person claiming to be entitled 
to redress under this act, shall appear and act as attorney for such person in 
the amicable settlement of the claim or in the filing of any motion, petition, 
or other appropriate pleading to specifically require such employer to 
comply with such provisions. No fees or court costs shall be taxed against 
the person applying for such benefits. | 


History: En. Sec. 4, Ch. 150, L. 1941. 


77-605. Duty of unemployment compensation department. The re-em- 
ployment division of the unemployment compensation department shall 
render aid in the replacement in their former positions of or in securing new 
positions for the persons mentioned in section 77-601. 


History: En. Sec. 5, Ch. 150, L. 1941. 


77-606. Policy respecting members of communist party or German- 
American bund. It is expressed policy of the legislature of the state of 
Montana that wherever a vacancy is caused in the employment rolls of any 
business or industry by reason of induction into the service of the United 
States of an employee pursuant to the provisions of said selective training 
act of 1940, or the national guard and. reserve officers mobilization act such 
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vacancy shall not be filled by any person who is a member of the communist 
party or the German-American bund. 
History: En. Sec. 6, Ch. 150, L. 1941. 


CHAPTER 7 


RESTORATION OF STATE AND OTHER EMPLOYEES TO POSITIONS 
OCCUPIED BEFORE INDUCTION INTO MILITARY SERVICE 


Section 77-701. Employees of state or its subdivisions inducted into military service to 
be re-instated in employment. 
77-702. Application for re-employment. 
77-703. Application for re-instatement to elective office. 
77-704. No loss of seniority or insurance benefits provided by state. 
77-705. Re-instatement for balance of term of elective office. 
77-706. Proceedings in district court—duty of county attorney or attorney general. 
77-707. Appointment of “acting” officers. 
77-708. Absence created by military service creates no vacancy in office. 


77-701. Employees of state or its subdivisions inducted into military 
service to be re-instated in employment. Any person inducted into the land 
or naval forces of the United States (including the aviation unit of either 
force) or any member of any reserve component of the land or naval forces, 
national guard, or retired personnel ordered into the active military service 
of the United States, who, in order to perform such training, service or active 
duty, leaves a position, other than a temporary position, in the employ of 
the state of Montana or any political subdivision thereof, and who 

(1) Receives a certificate of completion of training or service from the 
proper authorities of the United States government, and 

(2) Is still qualified to perform the duties of such position: 

(a) If such position was in the employ of the state of Montana or any 
political subdivision thereof, excluding elective positions, such persons shall 
be restored to such position or to a position of like seniority, status and 
pay; provided, however, that such position or department has not been 
abolished or consolidated. | 

(b) If such position was that of an elected, executive or judicial officer 
of the state of Montana or any political subdivision thereof, such person 
shall be restored to such position, status and pay at any time during the 
term for which he was elected as provided herein. 


History: En. Sec. 1, Ch. 47, L. 1941. to certain officers such as judicial officers 
Por 7 absenting themselves from the state of 
Acting Officers Montana more than sixty consecutive days 

Held, that the legislative intent was owing to the provisions of art. VIII, sec. 
not to establish a new class of officers 37, const., that does not leave it objection- 
under the title of “acting officers” but able as class legislation; held further, that 
merely to provide for the naming of the act does not offend against all other 
officers to replace the elected officers for constitutional provisions cited. Gullickson 
a period not to exceed the unexpired term’ vy. Mitchell, 113 M 359, 363, 126 P 2d 1106. 
of those replaced. Gullickson v. Mitchell, 


113 M 359, 365, 126 P 2d 1106. Does Not Apply to Legislative Officers 
ae : This act, not mentioning legislative 
Constitutionality officers, held, that the chapter does not 


In an original proceeding for a judicial apply to such officers, and therefore does 
determination under the declaratory judg- not warrant the appointment of an acting 
ment act, of plaintiff’s status as “acting” senator to serve during the absence of the 
attorney general of the state of Montana, elected one while serving in the country’s 
appointed under this chapter, held, that armed forces. State ex rel. Grant v. Eaton, 
although the act may not lawfully apply 144 M 199, 205, 133 P 2d 588. 
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RESTORATION TO JOBS 


Induction Into Military Service Results 
in Leave of Absence, Not Permanent 
Vacancy 


Held, that where regularly elected in- 
cumbent of office of attorney general was 
ordered to report for active military ser- 
vice as major in judge advocate general’s 
department before expiration of his term 
of office, that his temporary relinquish- 
ment of the office under this chapter did 
not result in a permanent vacancy of the 
office, but in a leave of absence or suspen- 
sion from duty, and his successor, under 
his temporary and indefinite appointment, 
became the attorney general for all pur- 
poses, vested with all the powers of the 


77-105 


Vacancy Not Created by Entry into 
Military Service 

Held, under the decision in Gullickson 
v. Mitchell, 113 M 359, 126 P 2d 1106, that 
entry in the military service did not create 
a vacancy in the office of attorney general 
within the meaning of art. VII, sec. 7 of 
the state constitution, and defendant 
appointee of the governor held entitled 
to continue in the office until the general 
election on Nov. 7, 1944, and that the 124 
write-in votes cast for relator at the 
general election held on Nov. 3, 1942 under 
the facts presented did not result in his 
election. State ex rel. Niewoehner v. Bot- 
tomly, 116 M 96, 97, 148 P 2d 545, 


office, whether imposed by constitution or 
statute. Gullickson v. Mitchell, 113 M 359, 
365, 126 P 2d 1106. 


77-702. Application for re-employment. All persons asking restoration 
to a position in accordance with the provisions of paragraph (a) of section 
77-701 shall, in order to qualify for the restoration of such position, make 
application for re-employment within forty (40) days after he is relieved 
from such training and service. Such application must be in writing and 
presented to the officer, district, board or employing unit of the state or 
political subdivision thereof by which such applicant was formerly employed. 

History: En. Sec. 2, Ch. 47, L. 1941. 


77-703. Application for re-instatement to elective office. All persons 
seeking restoration to an elective office in accordance with the provisions of 
paragraph (b) of section 77-701 shall, in order to qualify under the pro- 
visions of this act, make application for reinstatement to such office within 
forty (40) days after he is relieved from such training and service. Such 
applications must be in writing and presented to the governor in the case 
of state elective offices, and to the board of county commissioners in the 
case of county, township, or district offices. 

History: En. Sec. 3, Ch. 47, L. 1941. 


77-704. No loss of seniority or insurance benefits provided by state. 
Any person who is restored to a position in accordance with the provisions of 
paragraph (a) of section 77-701 shall be considered as having been on fur- 
lough or leave of absence during his period of training and service in the 
land or naval forees, shall be so restored without loss of seniority (if 
seniority rules are applicable in such particular position), shall be entitled 
to participate in any insurance or other benefits offered by the state of 
Montana or the political subdivision thereof pursuant to established rules 
and practices relating to employees on furlough or on leave of absence in 
effect at the time such person is ordered into such service, and, except as 
otherwise provided herein, shall not be discharged from such position with- 
out cause within one (1) year after such restoration. 

History: En. Sec. 4, Ch. 47, L. 1941. 


77-705. Re-instatement for balance of term of elective office. Any per- 
son who is restored to a position in accordance with the provisions of para- 
graph (b) of section 77-701 shall be considered as having been on leave of 
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absence during his period of active military service and shall be immediately 
so restored to his official position as such officer for the balance of the term 
for which he was elected. 

History: En. Sec. 5, Ch. 47, L. 1941. 


77-706. Proceedings in district court—duty of county attorney or at- 
torney general. In case of any failure or refusal by any officer, board, de- 
partment, or employing unit of the state or any political subdivision thereof 
to comply with the provisions of sections 77-701, 77-704 or 77-705, the dis- 
trict court of the state of Montana for the county in which such person seek- 
ing restoration of position resides shall have the power upon the filing of a 
motion, petition, or other appropriate pleading by the person entitled to 
the benefits of these provisions, to specifically ‘require such officer, depart- 
ment, board, or employing unit to comply with such provision for any loss 
of wages or benefits suffered by reason of such an unlawful action. The 
court shall order a speedy hearing in any such cases and shall advance it 
on the calendar. Upon application to the county attorney of the county 
in which the applicant resides in the case of county, township, and district 
offices and positions and to the attorney general of the state of Montana 
in the case of state offices and positions, by any person claiming to be en- 
titled to the benefits of such provisions, such county attorney or attorney 
eeneral, if reasonably satisfied that the person so applying is entitled to 
such benefits, shall appear and act as attorney for such person in the 
amicable adjustment of the claim or in the filing of any motion, petition, or 
other appropriate pleading and prosecution thereof to specifically require 
a complance with such provisions; provided, that no fees or court costs shall 
be taxed against the person so applying for such benefits. 

History: En. Sec. 6, Ch. 47, L. 1941. 


77-707. Appointment of “acting” officers. The governor, in the case 
of district judges and officers elected from the state at large, and the board 
of county commissioners, in the case of members of either house of the 
legislative assembly and county, township or district officers elected from 
such county, shall appoint as “acting” officer to temporarily replace any 
elected. officer, designated in paragraph (b) of section .77-701, who shall 
enter military service in the manner set forth in section 77-701. ‘‘Acting” 
officers so appointed shall be appointed for a period not to exceed the un- 
expired term of the officer whose duties he assumes and such appointment 
shall be subject to the right hereinbefore set forth of the elected officer to 
the restoration of his position. 

History: En. Sec. 7, Ch. 47, L. 1941. 


77-708. Absence created by military service creates no vacancy in office. 
It is specifically provided that the provisions of section 59-305, subdivisions 
5, 6 and 7 of section 59-602 and section 16-2417, shall not be, and the same 
are declared not to be, applicable insofar as they relate to absence or resi- 
dence of any officer of the state or political subdivision thereof caused by the 
military service of such officer as set forth in section 77-701. It is specifically 
declared that the absence of such officer, caused by such military service, 
shall not create a vacancy in the office to which he was elected. 

History: En. Sec. 8, Ch. 47, L. 1941. 
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CHAPTER 8 
VETERANS’ CERTIFICATES OF DISCHARGE—FREE FILING 


Section 77-801. County clerks to record certificates of discharge. 


77-801. (5654) County clerks to record certificates of discharge. It 
shall be the duty of the county clerk of any county of the state of Montana 
to record, without charge, in a book kept for that purpose, the certificate of 
discharge of any honorably discharged person, regardless of sex, who served 
with the United States forces in any of its wars. 


History: En. Sec. 2, Ch. 211, L. 1921; 
re-en. Sec. 5654, R. C. M. 1921; amd. Sec. 
1, Ch. 54, L. 1943. 


CHAPTER 9 
VETERANS’ FREE TUITION AT UNIVERSITY OF MONTANA 


Section 77-901. Honorably discharged veterans—free tuition at university of Montana. 


77-901. Honorably discharged veterans—free tuition at university of 
Montana. All honorably discharged persons who served with the United 
States forces in any of its wars and who were bona fide residents of the state 
of Montana at the time of their entry into said United States forces shall 
have free fees and tuition in any and all of the units of the university of 
Montana, including the law and medical departments, and for extra studies 
in any of the units of the university of Montana, provided, however, that 
the provisions of this act shall not apply to persons who qualify under the 
provisions of the “servicemen’s readjustment act of 1944”, being “public 
law 346 of the seventy-eighth congress, chapter 268, second session” and 
“public law 16 of the seventy-eighth congress, chapter 22, first session”, and 
all acts supplementary and amendatory thereof. 

History: En. Sec. 1, Ch. 194, L. 1943; Cross-Reference 
amd. Sec. 1, Ch. 44, L. 1945. University of Montana, free tuition, sec. 


75-506. 
Bee | ‘Tit. 77, ¢. 10 
VETERANS’ WELFARE COMMISSION Oe raatitit 
| Fund F 
Section 77-1001. Veterans’ welfare commission created. | L. 51, Ini. 54 
77-1002. Duty of commission. lees 
77-1008. Veterans’ welfare fund—expenditures. | Tit. 79, c. 10 
77-1004. Surety bond. | Office ote 
77-1005. Seal—acknowledgments. ee 
77-1006. Aid to be rendered by state, county and municipal officers. | L. 51; c. 194 
77-1007. Acceptance of money for service forbidden. meagre 
77-1008. Records and property of previous commission transferred. Py 
77-1009. Veterans’ welfare commission authorized to accept federal funds. | Tit. 79, c. 10 


77-1011. Qualifications for on-the-job training—-services relating to. Be 186. 


Sec. 8, p. 385 
77-1001. Veterans’ welfare commission created. There is hereby created 


a commission to be known as the veterans’ welfare commission of the state 
of Montana, to consist of five members who shall be appointed by the gover- 
nor. Not more than one member shall be appointed from any one county ; 
provided that no change of residence within the state after appointment shall 
alter his status as a member. No person shall: be eligible to serve on the 
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77-1002 SOLDIERS, SAILORS, MILITARY AFFAIRS 


commission unless such person shall have been honorably discharged from 
service in the military forces of the United States in any of its wars and who 
is not a resident of this state. Such appointment shall be for a term of five 
years except that the governor in appointing the members of the first 
commission shall designate one member to serve for one year; one member 
to serve for two years; one member to serve for three years; one member to 
serve for four years and one member to serve for five years. The commis- 
sion shall select, from its membership, a chairman, a vice-chairman and a 
secretary. Should a vacancy occur, the governor shall appoint a successor 
for the unexpired term only as hereinbefore provided. Each of the members 
of the veterans’ welfare commission shall receive, as compensation for his 
official services, the sum of ten ($10.00) dollars per diem for each day 
actually engaged in the duties of his office, together with necessary expenses 
while away from home in the performance of the duties of his office. The 
maximum amount each member of the commission shall receive for per diem 
Shall not exceed the sum of three hundred ($300.00) dollars per annum. 


History: En. Sec. 1, Ch. 111, L. 1945. Guardianship of veterans, secs. 91-4801 
to 91-4822. 
Cross-References Hunting and fishing licenses not. re- 
Burial at expense of county, sees. 71-120 quired, sec. 26-219. 
to 71-125. Soldiers’ home, sec. 80-310. 
Club houses exempt from taxation, sec. Suspension of taxes on property owned 
84-202. by soldiers, sec. 84-41-1038. 


77-1002. Duty of commission. It shall be the duty of the commission 
and it shall have power to establish a state wide service for discharged vet- 
erans and their families; to actively cooperate with state and federal 
agencies having to do with the affairs of veterans and their families; and 
to promote the general welfare of all veterans and their families. In carry- 
ing out the purposes of this act the commission may employ a director, 
service officers, assistants, clerks, or other personnel, all of whom must be 
residents of the state of Montana, prescribe their duties and fix and pay 
their compensation; and establish a state headquarters and such other 
offices as may be necessary to carry out the purposes of this act. All male 
employees of the commission shall have served in the military forees of the 
United States during World War I or World War II and shall have been 
honorably discharged therefrom; whenever possible female employees shall 
also be persons honorably discharged from service during World War I cr 
World War II; preference for all appointments shall be given to disabled 
veterans. ; 

History: En. Sec. 2, Ch. 111, L. 1945. 


77-1003. Veterans’ welfare fund—expenditures. All monies appro- 
priated by the legislature for the commission shall be kept by the state 
treasurer in a separate fund to be known as the veterans’ welfare fund and 
be paid out by him on warrants issued by the state auditor on claims filed 
by the veterans’ welfare commission. The state accountant shall prescribe 
a system of records and accounts to be kept by the commission. Expendi- 
tures shall be audited by the state board of examiners at least annually. 
The state board of examiners may create a contingent fund for the veterans’ 
welfare commission as provided for in sections 79-602 and 82-1902. 

History: En. Sec. 3, Ch. 111, L. 1945. 
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77-1004. Surety bond. The director, and such other employees as the 
commission shall direct, shall furnish a surety bond for the faithful dis- 
charge of his or their duties in amounts to be prescribed by the commission. 

History: En. Sec. 4, Ch. 111, L. 1945. 


77-1005. Seal—acknowledgments. The commission may provide for a 
seal. The members and employees of the commission shall be authorized to 
take acknowledgements, depositions, and administer oaths and affirmations in 
any matters connected with the affairs of the commission or with the official 
duties of the members or employees of the commission. 

History: En. Sec. 5, Ch. 111, L. 1945, 


77-1006. Aid to be rendered by state, county and municipal officers. it 
Shall be the duty of all state, county and municipal officers to render such 
aid to the veterans’ welfare commission as shall be within their power and 
consistent with the duties of their respective offices. 

History: En. Sec. 6, Ch. 111, L. 1945. 


77-1007. Acceptance of money for service forbidden. No member or 
employee of the commission shall accept, receive or charge any money or 
thing of value for the performance of any service rendered to any veteran 
or his or her dependents, at any time or in any manner, other than the com- 
pensation allowed by law, and any person who shall violate the provisions of 
this section shall be deemed guilty of a misdemeanor. 

History: En. Sec. 7, Ch. 111, L. 1945. 


77-1008. Records and property of previous commission transferred. All 
records and property, including unexpended appropriations, and any other 
monies, of the veterans’ welfare commission as heretofore constituted, shall 
be, and are hereby, transferred to the commission hereby created. 

History: En. Sec. 8, Ch. 111, L. 1945. 


77-1009. Veterans’ welfare commission authorized to accept federal 
funds. The veterans’ welfare commission is hereby authorized to accept 
from the federal government, or any agencies thereof, any funds made 
available to carry out purposes within the scope of the activities and com- 
mission purposes of the veterans’ welfare commission and to accept such 
funds as said veterans’ welfare commission may direct. 

History: En. Sec. 1, Ch. 256, L. 1947. 


77-1010. Contracts for reimbursing veterans’ welfare commission au- 
thorized. The governor of the state of Montana and the chairman and the 
secretary of the veterans’ welfare commission be and they are hereby au- 
thorized to sign contracts with the federal government or any agency 
thereof for the reimbursement of the veterans’ welfare commission for any 
work which the veterans’ welfare commission may do for which any federal 
statute provides reimbursement to the states. 

History: En. Sec. 2, Ch. 256, L. 1947. 


77-1011. Qualifications for on-the-job training—services relating to. 
The veterans’ welfare commission is hereby empowered to render the neces- 
sary services in ascertaining the qualifications of the industrial establish- 
ments for furnishing training on-the-job to veterans under the provisions 
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of Part VIII, Public Law No. 346 of the Seventy-Highth Congress, as 
amended, and the supervision of the industrial establishments furnishing 
such training; provided, however, that all surveys and/or investigations of 
industrial establishments desiring to offer training in any of the apprentice- 
able trades shall be referred to the Montana state apprenticeship council 
implementing the provisions of sections 41-1201 to 41-1206. 

History: En. Sec. 3, Ch. 256, L. 1947. 


CHAPTER 11 


REMOVAL OF DISABILITY OF MINORITY OF VETERANS AND SPOUSES 
FOR BENEFITS UNDER SERVICEMEN’S READJUSTMENT ACT 


Section 77-1101. Disability of minority removed for veterans in certain cases. 


77-1101. Disability of minority removed for veterans in certain cases. 
The disability of minority of any person otherwise eligible for guaranty 
or insurance of a loan pursuant to the servicemen’s readjustment act of 
1944, as amended (P. L. 346, 79th Congress, as amended), and of the minor 
spouse of any eligible veteran irrespective of his or her age, in connection 
with any transaction entered into pursuant to said act as amended, is hereby 
removed, for all purposes in connection with such transaction including, but 
not limited to, incurring of indebtedness or obligations and acquiring, en- 
cumbering, selling, releasing, or conveying property, or any interest therein, 
and litigating or settling controversies arising therefrom, if all or part of 
any obligations incident to such transaction be guaranteed or insured by 
the administrator of veteran’s affairs pursuant to such act; provided, never- 
theless, that this act shall not be construed to impose any other or greater 
rights or liabilities than would exist if such person and such spouse were 
under no such disability. 

History: En. Sec. 1, Ch. 13, L. 1947. 
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TITLE 78 
STATE CAPITOL 


Chapter 1. Custodian of state capitol, 78-101 to 78-109. 

2. Montana veterans and pioneers building—adjunct to state capitol building, 
78-201 to 78-211. 

3. Veterans memorial building at state capitol, 78-301 to 78-308. 

4. Declaration of policy as to state works—employment of architect to plan capitol 
addition—bond issue, 78-401 to 78-416. 

5. Capitol building fund, 78-501 to 78-503. 

6. State laboratory building bonds, 78-601 to 78-609. 


CHAPTER 1 
CUSTODIAN OF STATE CAPITOL 


Section 78-101. Custodian of state capitol. 
78-102. Duties of custodian of state capitol. 
78-103. Employment or dismissal of help. 
78-104. Same. 
78-105. Term of office. 
78-106. Official bond. 
78-107. National flag to be displayed. 
78-108. Duties of secretary of state. 
78-109. Appropriation. 


78-101. (310) Custodian of state capitol. The head janitor at the state 
capitol shall be custodian of all state property at the state capitol. Said 
head janitor and custodian shall be appointed by the governor and shall 
receive a salary of two thousand dollars per year. 


History: En. Sec. 1, Ch. 46, L. 1917; States©=53, 61. 
re-en. Sec. 310, R. C. M. 1921. 59 C.J. States §§ 186, 249. 


78-102. (311) Duties of custodian of state capitol. It shall be the duty 
of the custodian of the state capitol to supervise and direct the work of 
caring for and maintaining the state capitol, its buildings, equipment, and 
grounds, under the direction of the state board of examiners. 


History: En. Sec. 2, Ch. 46, L. 1917; States¢74, 
re-en. Sec. 311, R. C. M. 1921. 59 C.J. States § 123. 


78-103. (312) Employment or dismissal of help. It shall be the duty 
of the custodian of the state capitol to nominate and recommend for em- 
ployment or dismissal, and he shall have charge of and supervision over, all 
engineers, firemen, assistants, janitors, watchmen, guards, and all other 
laborers and employees that may be necessary in maintaining, cleaning, 
and caring for the state capitol, its buildings, equipment, and grounds. 

History: En. Sec. 3, Ch. 46, L. 1917; 
re-en. Sec. 312, R. C. M. 1921. 

78-104. (313) Same. It shall be the duty of the custodian of the state 
capitol to have charge of, and keep clean and in good repair, all buildings, 
furniture, fixtures, equipment and all other property, of whatever kind and 
character, belonging to the state of Montana at the state capitol, and to 
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recommend to the proper board such repairs, replacements, renewals, or 
additions to the said buildings, equipment, and other property as may 
seem necessary or desirable, and he shall permit the occupancy and use 
of such buildings, equipment, and other property, only as prescribed by 
law or as directed, upon requisition issued by the state board of exam- 
iners; to make on the thirty-first day of December of each year a report 
to the governor of the affairs of the custodian’s office, which report, 
among other items, shall contain a full, complete, and true account of all 
persons employed by him or under his direction, the purposes for which 
employed, length of time served, and the compensation paid to each of 
such employees, a full, complete, and true statement of all fuel, water, and 
electric current consumed in heating, watering, and lighting the capitol 
buildings and grounds, and the amount paid for each of such items; to 
make and keep a true, correct, complete, and continuing inventory of all 
property, equipment, or supplies belonging to the state at the state capitol, 
checking the same in or out, as the case may be, when receiving or sur- 
rendering such property, equipment, or supplies, and he shall be held 
liable for its safe keeping and return; and to do all such other acts and 
things, that to him may seem necessary or desirable, to properly conserve 
and protect the best interests of the state in carrying into effect the pro- 
visions of this act. 
History: En. Sec. 4, Ch. 46, L. 1917; 

re-en. Sec. 313, R. C. M. 1921. 

78-105. (314) Term of office. The custodian of the state capitol shall 
be appointed for a term of four years, unless such appointment be sooner 
revoked by the governor. 

History: En. Sec. 5, Ch. 46, L. 1917; StatesC=53. 
re-en. Sec. 314, R. C. M. 1921. 59 C.J. States §§ 2, 205. 

78-106. (815) Official bond. The custodian of the state capitol must 
execute an official bond in the sum of five thousand dollars, conditioned on 
the faithful performance of his duties and trust. 


History: En. Sec. 6, Ch. 46, L. 1917; StatesC-53. 
re-en. Sec. 315, R. C. M. 1921. See Sec. 59 C.J. States § 202. 
6-102. 


78-107. (317) National flag to be displayed. The national flag shall be 
kept unfurled, displayed, and floating from a suitable flagstaff to be erected 
upon the state capitol grounds from eight o’clock a. m. to five o’clock p. m. 
of each and every day of the year; provided, that the flag shall not be so 
unfurled or displayed or allowed to remain floating when by reason of 
violent wind or other inclemency of the weather there is danger of destruc- 
tion of or material injury to such flag. 


History: En. Sec. 1, Ch. 157, L. 1907; United States@-5%4. 
Sec. 265, Rev. C. 1907; re-en. Sec. 317, 36 C.J.S. Flags § 2. 
R. C. M. 1921. 


78-108. (318) Duties of secretary of state. For the purposes of carry- 
ing out the provisions of this act the secretary of state is hereby authorized 
and directed to have erected on the state capitol grounds a suitable flag- 
staff of proper dimensions, and to provide the necessary flag or flags of 
proper dimensions and suitable material, and to cause the said flag to be 
unfurled, displayed, and kept floating as above provided. 
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History: En. Sec. 2, Ch. 157, L. 1907; United StatesG=5\%. 
Sec. 266, Rev. C. 1907; re-en. Sec. 318, 36 C.J.S. Flags § 2; 59 C.J. States §§ 118 
R. C. M. 1921. et seq., 123 et seq. 


78-109. (319) Appropriation. The necessary expenses incident to the 
carrying out of this act shall be paid out of such moneys as shall be appro- 
priated for the maintenance of the capitol building and grounds, and that 
the sum of fifteen hundred dollars, or so much thereof as may be necessary, 
is hereby appropriated out of any moneys in the state treasury not other- 
wise appropriated, to pay for the same and to carry this bill into effect. 


History: En. Sec. 3, Ch. 157, L. 1907; 
Sec. 267, Rev. C. 1907; re-en. Sec. 319, 


R. C. M. 1921. 
, | 
CHAPTER, 2 (3E748 ©: 304) 
MONTANA VETERANS AND PIONEERS BUILDING—ADJUNCT TO Ste, 2,6, 298 


STATE CAPITOL BUILDING 


Section 78-201. Construction of ‘Montana veterans and pioneers building” authorized— 
site. 
78-202. Purpose and use of building. 
78-203. Duties of board of examiners and veterans memorial fund commission. 
78-204. Bids and contract—architect and contractors to furnish bonds. 
78-205. State memorial capitol bonds, issue and sale—terms and conditions. 
78-206. Minimum sale price—registration. 
78-207. Payment of bonds and interest from what funds. 
78-208. Veterans and pioneers memorial capitol building and interest fund created. 
78-209. State may receive gifts for building. 
78-210. Waiver of budget act. 
78-211. Consultation with veterans’ commission, historical society and other organi- 
zations. 


78-201. Construction of “Montana veterans and pioneers building” au- 
thorized—site. The state board of examiners of Montana is hereby author- 
ized and directed to cause to be constructed and furnished a building as an 
adjunct of the state capitol building to be known as the “Montana veterans 
and pioneers memorial building’. Said building shall be erected upon a site 
on the present state capitol building grounds or upon lands owned or here- 
after acquired by the state as part of said site. 

History: En. Sec. 1, Ch. 204, L. 1945. 


78-202. Purpose and use of building. Said building shall constitute a 
perpetual memorial to the war veterans and the pioneers of Montana, and 
when completed, said building shall be devoted to the use of the war vet- 
erans organizations set forth in sections 78-301 to 78-305, the historical 
society of Montana, the society of Montana pioneers, and the sons and 
daughters of Montana pioneers, and for the housing of books, records, docu- 
ments, and other property of such veterans and organizations; and there 
shall be provided in said building appropriate office quarters for the state 
headquarters and officers and employees of such veterans and organizations, 
and for the librarian and other employees of the historical society of 
Montana. 

History: En. Sec. 2, Ch. 204, L. 1945. 


78-203. Duties of board of examiners and veterans memorial fund com- 
mission. Upon the sale of the bonds, or other acquisition of funds as 
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authorized by this act, the state board of examiners is hereby empowered 
and directed to proceed with the erection of a building of suitable construce- 
tion and design for the purposes herein specified. The veterans memorial 
fund commission shall make studies concerning plans and specifications for 
said building, and landscaping the grounds, and similar features, and shall 
submit them, when completed, to the board of examiners who shall there- 
upon employ architects, engineers and other personnel as may be necessary 
to prepare plans and specifications therefor, and such architects and engi- 
neers and other personnel so employed shall be paid therefor from the funds 
herein provided for. Such plans and specifications shall upon their com- 
pletion be submitted to said commission for its approval. 
' | History: En. Sec. 3, Ch. 204, L. 1945. 


78-204 

Apcotd m3 78-204. Bids and contract—architect and contractors to furnish bonds. 

Sec. 1, P, 504 The state board of examiners shall advertise for bids for the construction 
of said building in the manner provided by law and shall let the contract for 
said building. Said board shall require both the contractor and architect to 
give bonds to the state of Montana in such amount as the board may de- 
termine, conditioned for the faithful performance of their respective duties 
and contract. The total cost of erecting and furnishing said building shall 
not exceed the sum of four hundred thousand ($400,000.00) dollars. 

History: En. Sec. 4, Ch. 204, L. 1945. 


78-205. State memorial capitol bonds, issue and sale—terms and con- 
ditions. For the purpose of providing funds for the erection and furnish- 
ing of the memorial building authorized by this act, the state board of 
examiners is hereby authorized and empowered to issue and sell veterans 
and pioneers memorial capitol building bonds of the state of Montana in 
an amount not exceeding four hundred thousand ($400,000.00) dollars. Said 
bonds shall bear interest at a rate not exceeding four (4%) per cent per 
annum, payable semi-annually. The bonds shall be either amortization or 
serial bonds, shall bear such date as the state board of examiners shall pre- 
scribe and shall be payable over such period of years, not exceeding ten 
(10), as said board may specify. All bonds shall be optional and redeem- 
able three (8) years after the date of issue and on any interest payment date 
thereafter, at the option of the state board of examiners. Said bonds shall 
be in such denomination and form and shall contain such recitals as the state 
board of examiners may determine, shall be signed by the governor, the at- 
torney general, the secretary of state and members of said board and shall 
be paid at the office of the state treasurer of the state of Montana. The 
coupons attached to said bonds may bear the facsimile signatures of members 
of said board. 

History: En. Sec. 5, Ch. 204, L. 1945. 


78-206. Minimum sale price—registration. Said bonds shall be sold by 
the state board of examiners at such time and in such manner as the board 
shall deem best to carry out the provisions of this act; provided that none 
of such bonds shall be sold for less than par, plus accrued interest to the 
date of delivery of the bonds. Each of said bonds shall be registered before 
delivery with the state treasurer of the state of Montana, who shall keep 
accurate accounts of payments of interest and principal upon said bonds. 

History: En. Sec. 6, Ch. 204, L. 1945. 
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78-207. Payment of bonds and interest from what funds. The principal 
and interest of the bonds authorized by this act shall be payable out of the 
following funds and from them only. First, all moneys now in the veterans 
memorial fund, created by section 82-308 from the proceeds of boxing and 
sparring matches are hereby dedicated and appropriated to. the payment 
of the principal and interest of said bonds, provided, however, that nothing 
herein contained shall be deemed to prevent the payment by the state 
athletic commission and the state treasurer out of said funds, of the ex- 
penses of the state athletic commission and the salary of its secretary, as 
provided in section 82-308, and further provided that a portion of said bonds, 
equal in amount to the total cost of furnishing said memorial building, shall 
be paid and retired exclusively out of the moneys received from the veterans 
memorial fund hereby appropriated for the payment of said bonds. Second, 
all the income received from the capitol building land grant shall be and 
the same is hereby perpetually dedicated and appropriated for the pay- 
ment of the principal and interest of the bonds provided for by this act. 
Any and all balances or sums now in said capitol building land grant fund 
or that may accrue to and become a part of said fund prior to the time of 
the sale of the bonds provided for by this act shall likewise be and the same 
are hereby pledged and appropriated for the payment of principal and 
interest of the bonds authorized by this act and to cover and pay the cost 
of construction of said building to the extent that said balances or accruals 
to said fund may be sufficient to pay the same; provided further that said 
bonds shall be issued and sold by said board of examiners as herein pro- 
vided, only for the total sum or amount necessary to be raised in excess of 
such total of all balances or sums now in or that may accrue to said capitol 
building land grant and said veterans’ memorial funds in order to make 
available for such construction and furnishing the total amount of four 
hundred thousand ($400,000.00) dollars as provided in this act. 

History: En. Sec. 7, Ch. 204, L. 1945. 


78-208. Veterans and pioneers memorial capitol building and interest 
fund created. To provide for the payment of the interest and principal of 
the bonds authorized by this act, there is hereby created a special fund to 
be known as the veterans and pioneer memorial capitol building interest 
and sinking fund, into which shall be paid all sums of money from the funds 
hereinbefore dedicated and appropriated to the payment of the principal 
and interest of said bonds, and the construction and furnishing of said 
building. 

History: En. Sec. 8, Ch. 204, L. 1945. 


78-209. State may receive gifts for building. The state of Montana is 
hereby authorized to receive gifts, legacies and donations of money or other 
property for the erection or maintenance of the memorial building herein 
provided for and all such gifts, ee and donations are hereby dedicated 
to such purpose. 

History: En. Sec. 9, Ch. 204, L. 1945, 


78-210. Waiver of budget act. The appropriation herein provided for 
shall be deemed and hale vale, notwuthatanding the provisions of the budget 
act. 

History: En. Sec. 10, Ch. 204, L. 1945. 
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78-211. Consultation with veterans’ commission, historical society and 
other organizations. The state board of examiners shall consult and advise 
with the veterans’ memorial fund commission, the historical society of Mon- 
tana, the society of Montana pioneers and the sons and daughters of Montana 
pioneers, to the end that the building so constructed shall be in keeping 
with the purposes of this act, to construct a perpetual memorial to the war 
veterans and pioneers of Montana. 

History: En. Sec. 11, Ch. 204, L. 1945. 


CHAPTER 3 
VETERANS MEMORIAL BUILDING AT STATE CAPITOL 


Section 78-301. Veterans’ memorial fund commission created. 
78-302. Commission to control veterans’ memorial fund. 
78-303. Veterans’ memorial building—construction. 
78-304, Commission may adopt rules. 
78-305. Warrants—how drawn. 
78-306. Transfers to veterans’ memorial fund. 
78-307. Interest to be credited to veterans’ memorial fund. 
78-308. Investment of fund. 


78-301. Veterans’ memorial fund commission created. There is hereby 
created a veterans’ memorial fund commission consisting of five (5) persons 
to be appointed by the governor. One (1) shall be appointed from a list of 
five (5) names submitted by the United Spanish War Veterans, of Montana. 
One (1) shall be appointed from a list of five (5) names submitted by the 
Veterans of Foreign Wars, of Montana. One (1) shall be appointed from a 
list of five (5) names submitted by the American Legion, of Montana. One 
(1) shall be appointed from a list of five (5) names submitted by the Disabled 
American Veterans, of Montana. The fifth shall be appointed from a list of 
four (4) names submitted by the other four (4) members of the commission. 
One (1) of said persons shall be appointed for a period of one (1) year 
from and after the first day of May, 1939, and one (1) for a period of two 
(2) years from and after the first day of May, 1939, and one (1) for a period 
of three (3) years from and after the first day of May, 1939, and one (1) 
for a period of four (4) years from and after the first day of May, 1939, and 
the fifth member appointed from the list of names submitted by the other 
four (4) commissioners shall serve for one (1) year from and after the first 
day of May, 1939. The successors to the commissioners appointed from lists 
submitted by the United Spanish War Veterans, of Montana, Veterans of 
Foreign Wars, of Montana, American Legion, of Montana, and Disabled 
American Veterans, of Montana, shall be appointed for terms of four (4) 
years and shall be appointed from a list of five (5) names submitted by the 
organization represented by the appointee whose term is to expire. The 
successor to the fifth member appointed from a list of four (4) names sub- 
mitted by the other four (4) commissioners shall be appointed annually 
from a list of four (4) names submitted by the other four (4) commissioners. 
The members of the commission shall at their first meeting after their ap- 
pointment and on or before the first day of June of each year thereafter 
elect one (1) of their number chairman of the commission, shall adopt a 
seal for the commission, and make such rules for the administration of their 
office not inconsistent with this act as they may deem expedient, and they 
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may thereafter amend or abrogate such rules. Three (3) of the members of 
the commission shall constitute a quorum to do business, and the concur- 
rence of at least three (3) members of the commission shall be necessary to 
render a choice or decision by the commission. Each member of said com- 
mission shall receive as compensation for services the sum of eight ($8.00) 
dollars per diem and actual travel expenses while engaged in work author- 
ized by the commission. The veterans’ memorial fund commission shall 
hereinafter be referred to as the commission. 
History: En. Sec. 1, Ch. 131, L. 1939. 


78-302. Commission to control veterans’ memorial fund. The veterans’ 
memorial fund heretofore created shall be placed under the exclusive con- 
trol and jurisdiction of said commission which is empowered to expend said 
fund and the accruals thereto for the construction and maintenance of a 
veterans’ memorial building, and the necessary expenses of the commission. 

History: En. Sec. 2, Ch. 131, L. 1939. 


78-303. Veterans’ memorial building—construction. It shall be the 
duty of the commission to have constructed as soon as said commission deems 
feasible, a veterans’ memorial building on state owned land adjacent to 
the state capitol at Helena, Montana, and plainly identify said building as 
the “veterans’ memorial building’. The commission is by this act em- 
powered to enter into agreements, contracts, or arrangements for the pur- 
pose of securing aid from an agency or agencies of the United States, and 
secure plans and estimates, and let contracts for the construction of the 
veterans’ memorial building. The commission is empowered to receive and 
accept gifts, devises and bequests which will in no manner affect the identity 
of the veterans’ memorial building. 

History: En. Sec. 3, Ch. 131, L. 1939. 


78-304. Commission may adopt rules. Said commission may in writing 
adopt rules and regulations not inconsistent with this act for the care and 
management of the veterans’ memorial building. 

History: En. Sec. 4, Ch. 131, L. 1939. 


78-305. Warrants—how drawn. Warrants shail be drawn on the vet- 
erans’ memorial fund in payment of claims approved by the veterans’ 
memorial fund commission. 

History: En. Sec. 5, Ch. 131, L. 1939. 


78-306. (4562.1) Transfers to veterans’ memorial fund. All monies 
which have heretofore been collected and received by the state treasurer and 
by him credited to the “soldiers’ and sailors’ home fund,” amounting at this 
time to the sum of eleven thousand ninety-eight dollars and six cents 
($11,098.06), are hereby ordered and directed to be transferred by the state 
treasurer to the “veterans’ memorial fund,” and there kept and held for the 
erection and maintenance of a veterans’ memorial building, and for other 
expenditures authorized by this act. All additional funds which may come 
into the possession of the state treasurer under the terms of the existing law 
shall be credited to and held in the “veterans’ memorial fund.” The state 
is hereby authorized and empowered to accept and receive gifts, bequests 
and devises for the proposed veterans’ memorial building, and the monies 
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so received shall be held and expended only for the construction of such 
memorial and for its support and maintenance. 


History: En. Sec. 12, Ch. 103, L. 1927. States¢127. 
59 C.J. States § 378. 


78-307. (4562.2) Interest to be credited to veterans’ memorial fund. 
That from and after the first day of March, 1929, the interest on daily bal- 
ances of all moneys which are deposited by the state treasurer as required by 
law belonging to the veterans’ memorial fund shall be credited to and 
belong exclusively to such fund. 


History: En. Sec. 1, Ch. 60, L. 1929. States@-124. 
59 C.J. States § 374 et seq. 


78-308. (4562.3) Investment. of fund. The state board of land com- 
missioners is hereby authorized and empowered to securely invest the money 
now in the state treasury or which may hereafter accumulate therein to the 
credit of the veterans’ memorial fund, in bonds of the United States, state 
bonds, county bonds, or school district bonds, the principal and interest of 
which investments shall be treated and considered as belonging exclusively 
to the veterans’ memorial fund, to be used for the purposes in contemplation 
provided for by sections 82-301 through 82-311 and section 78-306. 

History: En. Sec. 2, Ch. 60, L. 1929. 


CHAPTER 4 


DECLARATION OF POLICY AS TO STATE WORKS—EMPLOYMENT OF 
ARCHITECT TO PLAN CAPITOL ADDITION—BOND ISSUE 


Section 78-401. Declaration of policy as to state publie works. 
78-402. Employment of architect to plan office building at capitol authorized. 
78-403. Appropriation. 
78-404. Act effective despite budget act. 
78-405. Employment of architect or engineer authorized. 
78-406. Appropriation. 
78-407. State office building bonds authorized. 
78-408. Erection of building—plans and specifications. 
78-409. Bids and contract. — . 
78-410. Amount of bonds. 
78-411. Interest rate—term—denominations—execution. 
78-412. Sale of bonds. 
78-413. Payment of principal and interest limitation on amount of issue. 
78-414. Capitol office building interest and sinking fund. 
78-415. Budget act not applicable. 
78-416. Separability clause. 


78-401. Declaration of policy as to state public works. The United 
States of America is now engaged in the greatest war of all time in which 
effort it has been loyally supported by the state of Montana (in common 
with our sister states) and the state of Montana and its citizens have cheer- 
fully, promptly and generously contributed to the nation’s war effort by 
giving their sons and daughters and by furnishing money and materials to 
efficiently prosecute the war, whenever called upon by the United States, 
and the caring for, rehabilitation and employment of returning soldiers, 
sailors, marines and other service men and women as well as citizens of Mon- 
tana who are engaged in various war industries to produce the things neces- 
sary for the prosecution of De: war, is as essential as fighting the battles of 
the war. 
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The cessation of hostilities will intensify the need for providing employ- 
ment for those who come home from the war, which employment should in- 
clude, in part, a program of construction of needed public Mistetycaaliy and 
improvements, and is an essential part of the war effort. 

History: En. Sec. 1, Ch. 2, L. 1945. 


78-402. Employment of architect to plan office building at capitol au- 
thorized. The state of Montana hereby recognizes and declares its post-war 
obligation for the care, rehabilitation and employment of its citizens of the 
classes enumerated in section 78-401. In order that a beginning may be made 
in translating that obligation into performance, the state board of examiners 
is hereby authorized and directed to employ an architect or architects for 
such period of time as it may deem proper, not exceeding two. years from 
the effective date of this act, for the purpose of preparing plans and speci- 
fications for the construction of a needed office building or addition to the 
present state capitol building at Helena. Said architect or architects shall 
receive aS compensation for said services, such amounts, not exceeding the 
sum appropriated by this act, as said board i examiners shall determine to 
be reasonable and proper. 

History: En. Sec. 2, Ch. 2, L. 1945. 


78-403. Appropriation. ‘There is hereby appropriated out of the un- 
expended surplus moneys at present in the general fund of the state of 
Montana, the sum of thirty thousand dollars ($30,000.00) or such part there- 
of as may be necessary to pay said architect or architects in compliance with 
the provisions of this act. It is, however, expressly declared, and this pro- 
vision is mandatory, that said sum of thirty thousand dollars ($30,000.00) 
or such part thereof as is necessary shall be paid only out of the present 
surplus in the general fund of the state, and no part of said money which 
may be taken from the surplus in said general fund shall be replaced by 
any money derived from any tax phen wich may hereafter be made by 
the legislative assembly. 

No part of the funds derived from any ‘tax levy provided for by section 
12 of article XII of the constitution of Montana, which has been or may 
hereafter be levied by this session of the legislative assembly shall be used to 
pay said appropriation or any part thereof. 


History: En. Sec. 3, Ch. 2, L. 1945. art. XITI, sec. 2 of the state constitution. 
Graham v. State Board of Examiners, 116 

Constitutionality y M 584, 586, 155°P 2d° 956. 

Held valid under art. XII, sec. 12 and 


78-404. Act effective despite budget : Hol: This act shall be fully effec. 
tive notwithstanding any conflict between its provisions and those of the 
state budget act, or any failure of this act to comply with the requirements 
of said budget act. on ; | 

History: En. Sec. 4, Ch. 2, L. 1945. 


78-405. Employment of architect or engineer authorized. ‘That the 
state board of examiners be and the same is hereby authorized, directed and 
empowered to employ an architect or architects, engineer or engineers, for 
such period of time as it may deem proper, notexceeding two: (2) years from 
the effective date of this act, for the purpose of continuing the preparation 
of plans and specifications for the contruction of an office-building or of an 
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addition to the present state capitol building at Helena, or both such office 

building and addition. Said architect or architects, or engineer or engineers, 

shall receive as compensation for such services such amount not exceeding 

six and one-half per centum (614%) of total cost of said building or build- 

ings, as said board of examiners shall determine to be ft aati: and proper. 
History: En. Sec. 1, Ch. 68, L. 1947. 


78-406. Appropriation. There is hereby appropriated out of the un- 
expended surplus monies in the post war planning and reserve fund, the 
sum of thirty thousand ($30,000.00) dollars or such part thereof that may 
be necessary to pay said architect or architects, engineer or engineers, in 
compliance with the provisions of this act. 

History: En. Sec. 2, Ch. 68, L. 1947. 


78-407. State office building bonds authorized. The state board of ex- 
aminers of the state of Montana is hereby authorized to issue and sell bonds 
for the purpose of erecting and furnishing a separate office building as an 
adjunet to the state capitol building at Helena, Montana, said building to be 
erected upon a site upon the present capitol building grounds or upon lands 
owned or hereafter acquired by the state as a part of said site. The bonds 
hereby authorized to be issued and sold are authorized to supplement funds 
made available for such purpose under house bill number three of the 
thirtieth legislative assembly, 1947, and for the purpose of purchasing lands 
near the present capitol building, for employing architects and engineers 
and for remodeling and making alterations in offices of the present capitol 
building. 

History: En. Sec. 1, Ch. 59, L. 1947. for certain public construction and im- 
NOTH Honse MBIT NSIS ts ea bill provement. See page 685, Session Laws of 


Fo 1947. 
appropriating money from the post war 
planning and construction reserve fund 


78-408. Erection of building—plans and specifications. Upon the sale 
of the bonds, the state board of examiners is hereby empowered and directed 
to proceed with the erection of a building of suitable construction and design 
for use as an office building, in accordance with the plans and specifications 
heretofore partially prepared in accordance with sections 78-401 to 78-404. 

History: En. Sec. 2, Ch. 59, L. 1947. 


78-409. Bids and contract. The state board of examiners shall call for 
bids for the construction of said building and let contracts for the same, all 
in accordance with the laws of the state of Montana. Said board shall re- 
quire the contractor to give bond to the state of Montana in such amount 
as the board may determine, conditioned for the faithful performance of 
his duties and contracts. 

History: En. Sec. 3, Ch. 59, L. 1947. 


78-410. Amount of bonds. The aggregate amount of bonds authorized 
by this act to supplement funds made available for the purpose herein 
expressed under house bill number three of the thirtieth legislative assembly, 
1947, shall not exceed the sum of four hundred and fifty thousand dollars 
($450,000.00). 


History: En. Sec. 4, Ch. 59, L. 1947. NOTE.—See note to sec. 78-407. 
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78-411. Interest rate—term—denominations—execution. Bonds issued 
and sold by the state board of examiners under authority of this act shall 
bear interest at a rate not exceeding four percent (4%) per annum, pay- 
able semi-annually. They shall be either amortization or serial bonds, shall 
bear such date as the state board of examiners shall prescribe, and shall be 
payable over such period of years, not exceeding twenty (20), as said board 
may specify. All bonds shall be optional and redeemable three (3) years 
after the date of issue and on any interest payment date thereafter, at the 
option of the state board of examiners. Said bonds shall be in such de- 
nominations and sums and shall contain such recitals as the state board of 
examiners may determine, shall be signed by the governor, the attorney 
general, and the secretary of state as members of said board, and shall be 
paid at the office of the state treasurer of the state of Montana. The coupons 
attached to said bonds may bear the facsimile signature of the members of 
said board. 

History: En. Sec. 5, Ch. 59, L. 1947. 


78-412. Sale of bonds. Said bonds shall be sold by the state board of 
examiners at such time and in such manner as the board shall deem best to 
carry out the provisions of this act; provided that none of such bonds shall 
be sold for less than par, plus accrued interest to the date of delivery of the 
bonds. Each of said bonds shall be registered before delivery with the state 
treasurer of the state of Montana, who shall keep accurate accounts of pay- 
ments of interest and principal upon said bonds. | 

History: En. Sec. 6, Ch. 59, L. 1947. 

78-413. Payment of principal and interest—limitation on amount of 
issue. The principal and interest of the bonds authorized by this act shall 
be payable out of the following fund and from it only: All the income 
received from the capitol building land grant, subject only to the prior 
dedication and appropriation of monies therefrom for the payment of prinei- 
pal and interest of bonds that are or may be issued pursuant to sections 
78-201 to 78-211, shall be and the same is hereby perpetually dedicated and 
appropriated for the payment of the principal and interest of the bonds 
provided for by this act. Any and all balances or sums now in said eapitol 
building land grant fund or that may accrue to and become a part of said 
fund prior to the time of the sale of the bonds provided for herein, in excess 
of the amount heretofore dedicated and appropriated by said sections 78-201 
to 78-211, shall likewise be and the same are hereby pledged and appro- 
priated for the payment of principal and interest of the bonds authorized 
by this act and to cover and pay the cost of erecting and furnishing of said 
‘building to the extent said balances or accruals to said fund may be sufficient 
to pay the same; provided said bonds shall be issued and sold by said board 
of examiners as herein provided only for the total sum or amount necessary 
to be raised in excess of such total of all balances or sums now in or that 
may be accrued to said capitol building land grant in order to make avail- 
able for such erection and furnishing of said building a total of four 
hundred and fifty thousand dollars ($450,000.00). 

History: En. Sec. 7, Ch. 59, L. 1947. 

78-414. Capitol office building interest and sinking fund. To provide 

for the payment of the interest and principal of the bonds authorized by 
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this act, there is hereby created a special fund to be known as the capitol 
office building interest and sinking fund, into which fund shall be paid all 
the sums of money hereinbefore dedicated and appropriated to the payment 
of the principal and interest of said bonds and the erection and furnishing 
of said building. 

History: En. Sec. 8, Ch. 59, L. 1947. 


78-415. Budget act not applicable. The appropriation herein provided 
for shall be deemed and held valid notwithstanding the provisions of the 
budget act. 

History: En. Sec. 9, Ch. 59, L. 1947. 


78-416. Separability clause. Every section of this act and every part 
of each section is hereby declared to be independent of each other, and the 
holding of any section or part hereof to be void or ineffective for any cause 
shall not be deemed to affect any other section or part hereof. 

History: En. Sec. 10, Ch. 59, L. 1947. 


CHAPTER 5 
CAPITOL BUILDING FUND 


Section 78-501. Capitol building fund established. 
78-502. Transfer of certain balances to fund required. 
78-503. Dedication of fund. 


78-501. Capitol building fund established. The state treasurer is hereby 
authorized and instructed to set aside in a fund, to:be known as the “capitol 
building fund”, all revenue received from the capitol building land grant, 
from and after the time that sufficient funds have been accumulated to meet 
the principal and interest on the refunding of the capitol building bonds as 
authorized in Chapter 133, Session Laws of 1939. 

History: En. Sec. 1, Ch. 120, L. 1943. 


78-502. Transfer of certain balances to fund required. The state treas- 
urer is hereby instructed to transfer any balance or balances to be received, 
for the credit of the capitol building interest and sinking fund, over and 
above the amount necessary to pay all interest and principal on the said 
capitol building bonds as authorized in Chapter 133, Session Laws of 1939, 
to the capitol building fund. 

History: En. Sec. 2, Ch. 120, L. 1943. 


78-503. Dedication of fund. The funds so accumulated in said capitol 
building fund shall be held and dedicated for the purpose of constructing 
-eapitol buildings or additions, thereto, in accordance with the provisions of 
section 12 of the enabling act. 

History: En. Sec. 3, Ch. 120, L. 1943. 


CHAPTER 6 — 
STATE LABORATORY BUILDING BONDS 


Section 78-601. Bonds for state laboratory building authorized. | 
78-602. Employment of architect and erection of building. 
78-603. Call for bids—contractor’s bond. ~ 
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78-604. Limit on amount of bonds. 

78-605. Interest rate, term and other provisions of bonds. 

78-606. Sale of bonds—registration. 

78-607. Payment of principal and interest—limit on amount of bonds. 
78-608. State laboratory building interest and sinking fund. 

78-609. Separability clause. 


78-601. Bonds for state laboratory building authorized. The state 
board of examiners of the state of Montana is hereby authorized to issue and 
sell bonds for the purpose of erecting and furnishing a state laboratory 
building as an adjunct to the state capitol building at Helena, Montana, 
said building to be erected upon a site upon the present capitol building 
grounds or upon lands owned or hereafter acquired by the state as a part 
of said site. 

History: En. Sec. 1, Ch. 258, L. 1947. 


78-602. Employment of architect and erection of building. Upon the 
sale of the bonds, the state board of examiners is hereby empowered and 
directed to employ an architect to complete plans; and to proceed with 
the erection of a building of suitable construction and design for use as a 
laboratory building, in accordance with the plans and specifications here- 
tofore prepared by the state laboratories commission in accordance with 
sections 82-1601 to 82-1606. 

History: En. Sec. 2, Ch. 258, L. 1947. 


78-603. Call for bids—contractor’s bond. The state board of examiners 
shall call for bids for the construction of said building and let contracts 
for the same, all in accordance with the laws of the state of Montana. Said 
board shall require the contractor to give bond to the state of Montana in 
such amount as the board may determine, conditioned for the faithful per- 
formance of his duties and contracts. 

History: En. Sec. 3, Ch. 258, L. 1947. 


78-604. Limit on amount of bonds. The aggregate amount of bonds 
authorized by this act for the purpose herein expressed shall not exceed the 
sum of six hundred thousand dollars ($600,000.00). 

History: En. Sec. 4, Ch. 258, L. 1947. 


78-605. Interest rate, term and other provisions of bonds. Bonds issued 
and sold by the state board of examiners under authority of this act shall 
bear interest at a rate not exceeding four per cent (4%) per annum, pay- 
able semi-annually. They shall be either amortization or serial bonds, shall 
bear such date as the state board of examiners shall prescribe, and shall be 
payable over such period of years, not exceeding twenty (20), as said 
board may specify. All bonds shall be optional and redeemable three (3) 
years after the date of issue and on any interest payment date thereafter, 
at the option of the state board of examiners. Said bonds shall be in such 
denominations and sums and shall contain such recitals as the state board 
of examiners may determine, shall be signed by the governor, the attorney 
general, and the secretary of state as members of said board, and shall be 
paid at the office of the state treasurer of the state of Montana. The coupons 
attached to said bonds may bear the facsimile signature of the members of 
said board. 

History: En. Sec. 5, Ch. 258, L. 1947. 
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78-606. Sale of bonds—registration. Said bonds shall be sold by the 
state board of examiners at such time and in such manner as the board shall 
deem best to carry out the provisions of this act; provided that none of such 
bonds shall be sold for less than par, plus accrued interest to the date of 
delivery of the bonds. Hach of said bonds shall be registered before delivery 
with the state treasurer of the state of Montana, who shall keep accurate 
accounts of payments of interest and principal upon said bonds. 

History: En. Sec. 6, Ch. 258, L. 1947. . 


78-607. Payment of principal and interest—limit on amount of bonds. 
The principal and interest of the bonds authorized by this act shall be pay- 
able out of the following fund and from it only: All the income received 
from the eapitol building land grant, subject only to the prior dedication 
and appropriation of monies therefrom for the payment of principal and 
interest of bonds that are or may be issued pursuant to sections 78-201 to 
78-211, or that may be issued pursuant to sections 78-407 to 78-416, shall be 
and the same is hereby perpetually dedicated and appropriated for the 
payment of the principal and interest of the bonds provided for by this act. 
Any and all balances or sums now in said capitol building land grant fund 
or that may accrue to and become a part of said fund prior to the time of 
the sale of the bonds provided for herein, in excess of the amount heretofore 
dedicated and appropriated by said sections 78-201 to 78-211, or that may 
be dedicated and appropriated by sections 78-407 to 78-416, shall likewise 
be and the same are hereby pledged and appropriated for the payment of 
principal and interest of the bonds authorized by this act and to cover and 
pay the cost of erecting and furnishing of said building to the extent said 
balances or accruals to said fund may be sufficient to pay the same; pro- 
vided said bonds shall be issued and sold by said board of examiners as 
herein provided only for the total sum or amount necessary to be raised 
in excess of such total of all balances or sums now in or that may be accrued 
to said capitol building land grant in order to make available for such erec- 
tion and furnishing of said building a total of six hundred thousand dollars 
($600,000.00). 

History: En. Sec. 7, Ch. 258, L. 1947. 


78-608. State laboratory building interest and sinking fund. To pro- 
vide for the payment of the interest and principal of the bonds authorized 
by this act, there is hereby created a special fund to be known as the state 
laboratory building interest and sinking fund, into which fund shall be paid 
all the sums of money hereinbefore dedicated and appropriated to the pay- 
ment of the principal and interest of said bonds and the erection and fur- 
nishing of said building. 

History: En. Sec. 8, Ch. 258, L. 1947. 


78-609. Separability clause. Every section of this act and every part 
of each section is hereby declared to be independent of each other, and the 
holding of any section or part hereof to be void or ineffective for any cause 
shall not be deemed to affect any other section or part hereof. 

History: En. Sec. 10, Ch. 258, L. 1947. 
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Chapter 1. General fiscal duties of state auditor, 79-101 to 79-110. 
2. General fiscal duties of state treasurer, 79-201 to 79-209. 
3. State depository board—deposit and investment of state funds, 79-301 to 79-306. 
4. Controlling fund accounts, 79-401 to 79-408. 
5. State horticultural revolving fund, 79-501, 79-502. 
6. Perpetual appropriations for support of state institutions—contingent revolv- 
ing accounts, 79-601 to 79-604. 
7. Taylor grazing act moneys—disposal of, 79-701 to 79-703. 
8. Miscellaneous powers and duties of state treasurer—suspension, 79-801 to 
79-813. 
9. Expenditures by state departments in excess of income prohibited, 79-901 to 
79-904. 
10. State budget act, 79-1001 to 79-1011. 
11. Purchase of state general fund warrants with land board funds—notice to 
board of bond sales, 79-1101 to 79-1105. 
12. Montana trust and legacy fund—unified investment plan, 79-1201 to 79-1216. 
13. Post war planning and construction reserve fund, 79-1301 to 79-1308. 
14. Interest and income fund of state educational institutions—biennial statements, 
79-1401 to 79-1405. 
15. Payment of interest on land grant warrants—disposal of fines—venue of actions 
—violating 1909 land act a felony, 79-1501 to 79-1504. 
16. Indian welfare funds—administration, 79-1601 to 79-1603. 
17. Bonds of state and taxing units—amortization preferred—fiscal agencies for 
payment, 79-1701 to 79-1713. 
18. General refunding act applicable to all outstanding bonds, 79-1801 to 79-1805. 
19. Revenue bond refinancing act of 1937, 79-1901 to 79-1916. 
20. Bond validating act, 79-2001 to 79-2008. 


NOTE.—Some legislation relating to the issue, sale and payment of certain bonds cf the 
state of Montana has been omitted from this code as not being permanent and general in 
nature. See Ch. 182, L. 1945 relating to Montana State Hospital bonds; Ch. 24, L. 1941, 
relating to insane asylum funding revenue bonds; Ch. 121, L. 1943, refunding the funding 
bonds of 1933; Ch. 31, L. 1939 relating to Tuberculosis Sanitorium Revenue Bonds; Chapters 
39, 149, 163 and 174, L. 1945 relating to the authorization, sale and payment of debentures 
issued under the highway anticipation debenture act of 1945. 


CHAPTER 1 
GENERAL FISCAL DUTIES OF STATE AUDITOR 


Section 79-101. State auditor—general fiscal duties. 
79-102. Certificate of settlement. 
79-103. Special duty as to school fund. 
79-104. Order in which warrants must be drawn. 
79-105. Proceedings against defaulters. 
79-106. To have access to offices. 
79-107. Official bond. 
79-108. Cancellation of unclaimed state warrants. 
79-109. Issuance of duplicate warrant. 
79-110. Auditor ex officio investment commissioner. 


79-101. (151) State auditor—general fiscal duties. It is the duty of the 
state auditor: 

1. To superintend the fiscal concerns of the state. 

2. To report to the governor, on the first Monday of November next 
preceding each regular session of the legislative assembly, a statement of 
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funds of the state, its revenues, of the public expenditures during the two 
preceding fiscal years, together with a detailed estimate of the expenditures 
to be defrayed from the treasury for the two ensuing fiscal years, specifying 
therein each object of expenditure, and distinguishing between such as are 
provided for by permanent or temporary appropriation, and such as must 
be provided for by a new statute, and suggesting the means from which 
such expenditures are to be defrayed, and to make a semi-annual report to 
the governor, as provided in section 59-705. 

3. To accompany his biennial reports with tabular statements, showing: 
first, the amount of each appropriation for the two preceding fiscal years, 
the amount expended, and the balance, if any; second, the. amount of rev- 
enue chargeable to each county for such years, the amount paid, and the 
amount unpaid or due therefrom. 

4. When requested, to give information in writing to either house of 
the legislative assembly relating to the fiscal affairs of the state or the 
duties of his office. 

5. To suggest plans for the improvement and MARAE EMU of the public 
revenues. 

6. To keep and state all accounts in which the state is interested! 

7. To keep an account of all warrants drawn upon the treasurer, and 
a separate account under the head of each specific appropriation, showing 
at all times the unexpended balance of such appropriation. 

8. To keep an account between the state and the state treasurer, and 
therein charge the state treasurer with the balance in the treasury when 
he came into office, and with all moneys received by him, and credit him 
with all warrants Aare on and paid by him. 

9. To keep a register of warrants, showing the fund upon which they 
are drawn, the number, in whose farory for what service, the appropria- 
tion Lobliehbié to the payment thereof, when the WADING? accrued, and a 
receipt from the person to whom the warrant is delivered. 

10. To audit all claims against the state in cases where there are suffi- 
cient provisions of law for the payment thereof. 

11. To examine and settle the accounts of all persons indebted to ie 
state, and certify the amount to the treasurer, and, upon presentation and 
filing of the treasurer’s receipt therefor, to ae such person a discharge 
and charge the treasurer therewith. 

12. In his discretion to require any person presenting an account for 
settlement to be sworn before him, and to answer, orally or in writing, as 
to any facts relating to it. 

13. To require all persons who have recelved any moneys belonging 
to the state, and have not accounted therefor, to settle their accounts. 

14. In his discretion to inspect the books of any persons charged with 
the receipt, safe keeping, or disbursement of public moneys. 

15. In his discretion to require all persons who have received moneys 
or securities, or have had the disposition or management.of any property 
of the state of which an account is kept in his office, to render statements 
thereof to him; and all such persons must render statements at such times 
and in such form as he may require. 

16. To direct and superintend the collection of all moneys due the 
state, and institute suits in its name for all official delinquencies in relation 
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to the assessment, collection, and payment of the revenue, and against 
persons who by any means have become possessed of public money or 
property, and failed to pay over or deliver the same, and against all debtors 
of the state; of which suits: the courts of the county in which the seat of 
government may ‘be located have jurisdiction, without regard to the 
residence of the defendants. | 

17. ‘To draw warrants on the state treasurer for the payment of moneys 
directed by law to be paid out of the treasury; but no warrant must be 
drawn unless authorized by law, and upon an unexhausted specific appro- 
priation provided by law to meet the same. Every warrant must be drawn 
upon the fund out of which it is payable, and specify the service for which 
it is drawn, when the liability accrued, and the specific appropriation 
applicable to the payment thereof. 

18. To furnish the state treasurer with a list of warrants drawn upon 
the treasury, specifying the amount and number of each warrant, and the 
name of the person in whose favor it is drawn. 

19. To procure and have printed all state licenses, and to sign the same 
and furnish the state treasurer with such licenses and charge him with the 
same. 

20. To authenticate with his official seal all drafts and warrants drawn 
by him, and all copies of papers issued from his office. 

21. To collect and pay into the state treasury all fees received by him. 

22. To perform such other duties as are prescribed by law. 


History: En. Sec. 420, Pol. C. 1895; . M 557, 567, 197 P 988; Porter v. Hartley 
re-en. Sec. 170, Rev. C. 1907; re-en. Sec. et al., 67 M 244, 251, 216 P 344. 
151, R. C. M. 1921. Cal. Pol. C. Sec. 433. 


Cross-Reference StatesG—73 
Investment commissioner, sec. 66-2026. 59 C.J. States § 139 
References 49 Am. Jur. 267, States, Territories and 


State v. State Board of Examiners, 59 Dependencies, § 55. 


79-102. (152) Certificate of settlement. The certificate mentioned in 
subdivision 11, of section 79-101, must show by whom the payment is to be 
made; the amount thereof, and the fund into which it is to be paid, and 
must be numbered in order, beginning with number 1 at the commencement 
of each fiscal year. 


_ History: En. Sec. 421, Pol. C. 1895; StatesC-122. 
re-en. Sec. 171, Rev. C. 1907; re-en. Sec. 59 C.J. States § 373. 
152, R. C. M. 1921. Cal. Pol. C. Sec. 434. 


79-103. (153) Special duty as to school fund. The state auditor must 
keep a separate account of the school fund, and of the interest and income 
thereof, together with such moneys as may be raised by special tax or other- 
wise for school purposes. He must, on the first day of February and the first 
day of August of each year, report to the superintendent of public instruc- 
tion a statement of the securities belonging to the school fund, of the 
moneys in the treasury. subject to apportionment, and the several sources 
from which they accrued. He must draw his warrant on the state treas- 
urer in favor of any county treasurer whenever such county treasurer pre- 
sents, with his indorsement, an order drawn by the superintendent of public 
instruction in favor of suweh county. 
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History: En. Sec. 422, Pol. C. 1895; Schools and School Districts¢18. 
re-en. Sec. 172, Rev. C. 1907; re-en. Sec. 56 C.J. Schools and School Districts 
153, R. C. M. 1921. Cal. Pol. C. Sec. 435.  § 345 et seq. 


79-104. (154) Order in which warrants must be drawn. All warrants 
for claims which have been audited by the board of examiners and filed in 
his office must be drawn in the order of the numbers placed upon them by 
that board. 


History: En. Sec. 423, Pol. C. 1895; StatesG-138. 
re-en. Sec. 173, Rev. C. 1907; re-en. Sec. 59 C.J. States § 104. 
154, R. C. M. 1921. Cal. Pol. C. Sec. 436. 


79-105. (155) Proceedings against defaulters. Whenever any person 
has received moneys, or has money or other personal property which belongs 
to the state by escheat or otherwise, or has been entrusted with the collection, 
management, or disbursement of any moneys, bonds, or interest accruing 
therefrom, belonging to or held in trust by the state, and fails to render 
an account thereof to, and make settlement with, the state auditor within 
the time prescribed by law, or when no particular time is specified, fails 
to render such account and make settlement, or who fails to pay into the 
state treasury any moneys belonging to the state, upon being required so 
to do by the state auditor, within twenty days after such requisition, the 
state auditor must state an account with such person, charging twenty-five 
per cent. damages, and interest at the rate of ten per cent. per annum from 
the time of the failure; a copy of which account in any suit therein is prima 
facie evidence of the things therein stated; but in case the state auditor 
cannot, for want of information, state an account, he may in any action 
brought by him aver that fact, and allege generally the amount of money or 
other property which is due to or which belongs to the state. 


History: En. Sec. 424, Pol. C. 1895; States@-122 
re-en. Sec. 174, Rev. C. 1907; re-en. Sec. 59 C.J. States § 373. 
155, R. C. M. 1921. Cal. Pol. C. Sec. 437. 


79-106. (156) To have access to offices. The state auditor shall have 
access to all offices of the state for the inspection of such books, papers, and 
accounts thereof as may concern his duties. 


History: En. Sec. 426, Pol. C. 1895; States¢73. 
re-en. Sec. 176, Rev. C. 1907; re-en. Sec. 59 C.J. States § 139. 
156, R. C. M, 1921. 


79-107. (157) Official bond. The state auditor must execute an official 
bond in the sum of ten thousand dollars. 


History: En. Sec. 427, Pol. C. 1895; States¢48. 
re-en. Sec. 177, Rev. C. 1907; re-en. Sec. 59 C.J. States § 202. 
157, R. C. M. 1921. Cal. Pol. C. Sec. 442. 


79-108. (158) Cancellation of unclaimed state warrants. The state audi- 
tor shall cause to be plainly stamped the words “canceled because not 
claimed” upon any warrant issued by him, the owner of which may not have 
been found within six months after the date of the issue of such warrant, 
which cancellation shall be by stamp across the face of such warrant in red 
ink, and shall show the date of such cancellation. Such canceled warrant 
Shall also be filed in a special place or file in the office of the state auditor, 
properly indexed, and shall be separated according to the designated funds 
shown thereon. The register of warrants in the office of the state auditor, 
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showing the issue of such warrant, shall show the cancellation of such 
warrant, and the date thereof, and the proper warrant account shall be 
eharged therewith. Should a person subsequently claim such warrant the 
state auditor shall, upon a satisfactory showing that such person is the 
holder of the claim, and is entitled to receive the warrant, issue a lieu 
warrant to such owner, in the same amount and upon the same fund as that 
for which the original warrant was drawn, and shall enter such lieu warrant 
upon the warrant register in the usual manner, and note upon the canceled 
warrant the date of the issue of such lieu warrant. 


History: En. Sec. 1, Ch. 80, L. 1907; StatesC-138. 
re-en. Sec. 178, Rev. C. 1907; re-en. Sec. 59 C.J. States § 404. 
158, R. C. M. 1921. 


79-109. (159) Issuance of duplicate warrant. The state auditor is here- 
by empowered and authorized to issue a duplicate warrant whenever any 
warrant drawn by him upon the treasurer of the state of Montana shall have 
been lost or destroyed. This duplicate warrant must be in the same form 
as the original, except that it must have plainly printed across its face the 
word “duplicate,” and no such warrant shall be issued or delivered by the 
state auditor, except the person entitled to receive the same shall deposit 
with the state auditor a bond in double the amount for which the duplicate 
warrant is issued, conditioned to save the state of Montana, and its officers, 
harmless on account of the issuance of said duplicate warrant. 


History: En. Sec. 1, Ch. 19, L. 1909; 
re-en. Sec. 159, R. C. M. 1921. 


79-110. (160) Auditor ex officio investment commissioner. The state 
auditor is ex officio investment commissioner, and his powers and duties as 
such officer are defined by sections 66-2001 to 66-2026. 


History: New section recommended by StatesC73. 
code commissioner, 1921. 59 C.J. States § 138. 


CHAPTER 2 
GENERAL FISCAL DUTIES OF STATE TREASURER 


Section 79-201. State treasurer—general fiscal duties. 
79-202. State moneys, how expended by treasurer. 
79-203. Duty of state treasurer to distribute forest reserve money. 
79-204. Apportionment of forest reserve funds among counties. 
79-205. Per cent allotted to general fund and common school fund. 
79-206. Correction of errors in apportionment. 
79-207. General fund. 
79-208. Registry and interest on state warrants. 
79-209. Act not to apply to land grant warrants. 


79-201. (174) State treasurer—general fiscal duties. It is the duty of 
the state treasurer: 

1. To receive and keep all moneys belonging to the state, and not 
required to be received and kept by some other person. 

2. To file and keep the certificates of the state auditor delivered to him 
when moneys are paid into the treasury. 

3. To deliver to each person paying money into the treasury and to 
the state auditor a duplicate receipt showing the amount, the sources from 
which the money acerued, and the funds into which it is paid, which 
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receipts must be numbered in order, beginning with number one at the 
commencement of each fiscal year. 

4, To pay warrants drawn by the state auditor out of the funds upon 
and in the order in which they are drawn. 

5. Upon payment of any warrant, to take upon the back thereof the 
receipt of the person to whom it is paid, and file and preserve the same. 

6. To keep an account of all moneys received and disbursed. 

7. To keep separate accounts of the different funds. 

8. To report to the state auditor, on the last day of each month, the 
amount disbursed for the redemption of bonds and in payment of warrants 
during the month; which report must show the date and number of such 
bonds and warrants, the funds out of which they were paid, and the 
balance of cash on hand in the treasury to the credit of each fund. 

9, At the request of either house of the legislative assembly, or of 
any committee thereof, :to give information in writing as to the condition 
of the treasury, or upon any subject relating to the duties of his office. 


10. To report to the governor at the time prescribed in section 59-702 
of this code the exact balance in the treasury to the credit of the state, 
with a summary of the receipts and payments of the treasury during the 
two preceding fiscal years; and to make a semi-annual report to the gov- 
ernor as provided in section 59-705. 


11. To authenticate with his official seal all writings and papers issued 
from his office. 

12. To discharge such other duties as may be imposed upon him by 
law. 


History: En. Sec. 440, Pol. C. 1895; StatesG73. 
re-en. Sec. 179, Rev. C. 1907; re-en. Sec. 59 C.J. States § 153. 
174, R. C. M. 1921. Cal. Pol. C. Sec. 452. 49 Am. Jur. 266, States, Territories and 


Dependencies, § 54. 
Cross-Reference Mandamus to compel payment of war- 
Deputy, appointment, sec. 82-601. rant. 98 ALR 442, 


79-202. (193) State moneys, how expended by treasurer. No moneys 
received by the state treasurer shall be paid out by him except upon state 
warrant issued by the state auditor, and the state auditor shall not issue his 
warrant upon the state treasurer save by virtue of unexhausted appropria- 
tion therefor made by the legislative assembly, and after the presentation 
to him of a claim duly approved by the state board of examiners, save and 
except for salaries and compensation of officers fixed by law; provided, how- 
ever, that nothing in this act contained shall require an appropriation by the 
legislature for the administering of any specific trust funds administered 
by any state board, commission or department. 


History: En. Sec. 2, Ch. 112, L. 1921; States€-130, 136. 
re-en. Sec. 193, R. C. M. 1921. 50 C.J. States §§ 380, 402. 
42 Am. Jur. 715 et seq., Public Funds. 


79-203. (175) Duty of state treasurer to distribute forest reserve money. 
The state treasurer, for the purpose of carrying out the provisions of an act 
of congress of May 23, 1908, 35 United States statutes at large, p. .260, 
and all acts subsequent thereto, shall divide and distribute all forest re- 
serve moneys received by the state of Montana thereunder, to and among 
the several counties entitled thereto, and pay the same to the several county 


84 


STATE TREASURER’S FISCAL DUTIES 79-208 


treasurers of such counties within thirty days after receiving same, as 
directed by the state auditor. 


History: En. Sec. 1, Ch. 26, L. 1915; Woods and Forests¢=8. 
re-en. Sec. 175, R. C. M. 1921. 59 C.J. States § 143. 
71 C.J. Woods and Forests § 143. 


79-204. (176) Apportionment of forest reserve funds among counties. 
The state auditor shall apportion said forest reserve funds between the 
several counties as follows, to-wit: 


All funds received from each forest reserve shall be apportioned be- 
tween the counties in which such forest reserve is situated in proportion 
to the acreage of such forest reserve in each county, and the state treasurer 
shall pay the several amounts so apportioned to the respective counties. 


History: En. Sec. 2, Ch. 26, L. 1915; 
re-en. Sec. 176, R. C. M. 1921. 


79-205. (177) Per cent allotted to general fund and common school fund. 
The forest reserve funds so apportioned to each county shall be apportioned 
by the county treasurer in each county between the several funds as follows: 


To the general road fund, sixty-six and two-thirds per cent of the total 
amount received. To the common school fund thirty-three and one-third 
per cent of the total sum received. Provided, that in counties wherein 
special road districts have been created according to law the board of 
county commissioners shall distribute a proportionate share of the 6624 per 
cent of the total amount received for the general road fund, to such special 
road district or districts within the county based upon the percentage that 
the total area of such road district bears to the total area of the entire 


county. 
History: En. Sec. 3, Ch. 26, L. 1915; Counties¢—161. 
re-en. Sec. 177, R. C. M. 1921; amd. Sec. 20 C.J.S. Counties § 231. 


1, Ch. 66, L. 1931. 


79-206. (178) Correction of errors in apportionment. In the event of 
any error or errors heretofore or hereafter made in the apportionment or 
distribution of said forest reserve funds, such error or errors shall be 
corrected by the state auditor and state treasurer, equalizing future pay- 
ments to the several counties so that the total proportionate sum received by 
each county shall be as fixed in section 79-204. 


History: En. Sec. 4, Ch. 26, L. 1915; Woods and Forests¢=8. 
re-en. Sec. 178, R. C. M. 1921. 71 C.J. Woods and Forests § 23. 


79-207. (179) General fund. The general fund consists of moneys re- 
ceived into the treasury and not especially appropriated to any other fund. 


History: En. Sec. 441, Pol. C. 1895; States@-126. 
re-en. Sec. 180, Rev. C. 1907; re-en. Sec. 59 C.J. States § 378. 
179, R. C. M. 1921. Cal. Pol. C. Sec. 454. 


79-208. (180) Registry and interest on state warrants. It is the duty 
of the state treasurer on the presentation of state warrants, regularly issued, 
to pay the same out of any funds available for such payments, and in the 
event there are no funds available for such payment, he must register 
each warrant in a book or register to be kept for the purpose, entering 
the date of issue, date of registration, name in whose favor warrant is 
drawn, the number and amount thereof, and he shall endorse on each 
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warrant so registered, on its face, “Presented for payment and not paid 
for want of funds and registered in this office this................ day ofc .hainan jy 
inserting the date of registration, and he shall affix his signature as such 
treasurer thereto; and all warrants so registered and endorsed on and 
after March first, 1927, shall bear interest at the rate of four per cent per 
annum until called for payment, after date of which call interest shall 
cease; and all warrants shall be redeemed and paid in the order of their 
registration and in the manner set forth in section 79-801. 


History: En. Sec. 1, p. 98, L. 1899; re- References 


en. Sec. 181, Rev. ©. 1907; amd. Sec. 1, State v. State Board of Examiners, 59 
Ch. 260, L. 1921; amd. Sec. 1, Ch. 6, EX. wy 557, 567, 197 P 988; referred to as 
L. 1921; re-en. Sec. 180, R. C. M. 1921; see. 181, R. C. M. 1907, State v. State 


amd. Sec. 1, Ch. 159, L. 1923; amd. Sec. 1, Board of Examiners, 74 M 1, 19, 238 P 
Ch. 111, L. 1925; amd. Sec. 1, Ch. 2, L. 9346. 
1927. pean 


States€—142. 
59 C.J. States § 408. 

79-209. (181) Act not to apply to land grant warrants. Nothing herein 
contained shall be construed to apply to any warrants issued on account of 
any land grant fund, or by virtue of any special act authorizing the issuance 
thereof. 


History: En. Sec. 2, p. 99, L. 1899; 
re-en. Sec, 182, Rev. C. 1907; re-en. Sec. 
181, R. C. M. 1921. 


CHAPTER 3 


STATE DEPOSITORY BOARD—DEPOSIT AND INVESTMENT OF 
STATE FUNDS 


Section 79-301. State depository board—funds in the hands of the state treasurer. 
79-302. Interest requirements on Montana public funds—federal conformity. 
79-303. In what state and federal securities surplus state funds may be invested. 
79-304. State depository board authorized to invest money in state bond sinking 
and interest fund in certain securities. 
79-305. Investment of special funds in general fund warrants. 
79-306. State treasurer as treasurer of state agencies—deposits of moneys. 


79-301. (182) State depository board—funds in the hands of the state 
treasurer. (1) It shall be the duty of the state treasurer to deposit publie 
moneys in his possession and under his control in solvent banks located in 
the state of Montana, except as otherwise provided by law, subject to 
national supervision or state examination, as designated by the state deposi- 
tory board, and no other. The state depository board may require the pay- 
ment of quarter annual interest on daily balances of collected funds at a 
rate to be agreed upon between the depository banks and said state deposi- 
tory board, which rate shall be fixed semi-annually: the first rate fixing date 
to be not later than thirty (30) days after the final passage and approval of 
this act; thereafter, the interest rate shall be fixed semi-annually during 
the months of July and January of each year. 

(2) No deposits in excess of the amount guaranteed or insured accord- 
ing to law shall be made of state funds by said depository board, or by the 
state treasurer under the direction of said board, unless such bank shall first 
have delivered to the state treasurer or trustee with some solvent bank as 
hereinafter provided, as security therefor, cashier’s check or checks issued by 
the Federal Reserve Bank, bonds of the United States Government and its 
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dependents, bonds guaranteed by the United States Government or its de- 
pendents, bonds of the Federal Land Banks, bonds and warrants of the state 
of Montana, bonds and warrants of any county of the state of Montana, and 
bonds of any city, town, or school district of the state of Montana, which 
are a general obligation of such county, city, town or school district, or 
bonds of some good solvent surety company authorized to do business in the 
state of Montana, in at least the amount of such deposits in excess of the 
amount guaranteed or insured according to law, which bonds or security 
shall be first approved by the state depository board; provided, that the 
state depository board may require security in a greater amount than that 
above named; provided, that when negotiable securities are furnished, such 
securities may be placed in trust and the trustees’ receipt may be accepted 
in lieu of the actual securities when such receipt is in favor of the state 
treasurer, his successors in office, and the state of Montana, and the form 
of receipt and the trustees have been approved by the state examiner. 

(3) No deposit of said funds shall be made or permitted to remain in 
any bank unless such bank shall have first been designated as a depository by 
said depository board, nor until the security for the deposit in excess of the 
amount of such deposit guaranteed or insured according to law shall have 
first been deposited with the state treasurer, or placed with a trustee, 
as herein provided, and has been approved by the state depository board. 
All interest paid and collected on deposits shall be by the state treasurer 
credited to the general fund of the state. The state depository board shall 
have the power of directing the withdrawal by the state treasurer of all 
moneys from any bank for any reason. 

(4) When moneys shall have been deposited, under the direction of 
said depository board and in accordance with the law, the treasurer shall 
not be liable for loss on account of any such deposit occurring through 
damage by the elements, or for any other cause or reason occasioned through 
means other than his own neglect, fraud, or dishonorable conduct. It shall 
be the duty of the state treasurer to deposit funds in such banks, and in 
such amounts as may be designated by the state depository board, and to 
withdraw such deposits when instructed so to do by the said board. But 
said state treasurer shall have the authority, either with or without the 
direction of said state depository board, to withdraw all of such deposits, 
or any part thereof, from time to time, to pay and discharge the legal 
obligations of the state, duly presented to him in accordance with the law, 
except as above. Nothing herein shall be construed as limiting or impairing 
the right of the state board of land commissioners to invest public moneys 
in bonds or other securities as otherwise provided by law. 


History: Ap. p. 183, Rev. C. 1907; en. powers with the right to examine their 
Sec. 1, Ch. 129, L. 1909; re-en. Sec. 182, books, do not expressly or by implication 
R. C. M. 1921; amd. Sec. 1, Ch. 85, L. 1923; waive the state’s preference right over 
amd. Sec. 1, Ch. 180, L. 1929; amd. Sec. 1, unsecured creditors of an insolvent bank 


Ch. 62, L. 1935. to payment of its deposits. State ex rel. 
Rankin v. Madison State Bank, 68 M 342, 
Insolvent Banks 347, 218 P 652. 


Held, that section 79-301, the state de- 
pository law, and sections 6071 (repealed) tA 
and 6803 (repealed), the former requiring  Depositariese—6 et seq. 
state banks to make report of their condi- 26 O.J.S. Depositaries § 8 et seq. 
tion to the superintendent of banks and 42 Am. Jur. 724, Public Funds, §§ 11 
the latter conferring upon him visitorial et seq. 
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79-302. Interest requirements on Montana public funds—federal con- 
formity. The interest requirements on deposits of public funds under the 
laws of the state of Montana or otherwise by county, city and town 
treasurers shall not at any time be in violation of any act of the congress of 
the United States or of any rule or regulation of the federal reserve system 
or the Federal Deposit Insurance Corporation or any other fiscal agency of 
the United States or created by it, of which the banks of this state generally 
may be members or debtors. 


History: En. Sec. 1, Ch. 104, L. 1937. DepositariesC>6. 
26 C.J.S. Depositaries § 8. 


79-303. (182.1) In what state and federal securities surplus state funds 
may be invested. The state depository board may in its discretion by reso- 
lution duly adopted and entered upon the minutes of said board authorize 
and direct the state treasurer to invest any surplus cash in his office in 
registered warrants of the state of Montana, and/or treasury certificates 
of the federal government. All warrants purchased shall bear no interest. 
All warrants purchased shall be entered in an investment register and shall 
show the number and amount of all warrants. 


All treasury certificates purchased shall be entered in an investment 
register which shall be a solid bound book with numbered pages and shall 
show the name and number of the treasury certificates, the date of purchase, 
the date sold, the face amount of the certificates, the amount of interest 
accrued at the time of sale and the total amount of the certificate and 
interest. 


At the time of purchase, sale or redemption of any warrant or warrants, 
certificate or certificates under the provisions of this act, the treasurer shall 
file with the depository board, and also the state examiner, a detailed list 
of the warrants and certificates so purchased, sold or redeemed, together 
with interest thereon, and all interest received as a result of such investment 
shall be credited to the general fund of the state of Montana. 


History: En. Sec. 1, Ch. 64, L. 1935; States@-124. 
amd. Sec. 1, Ch. 81, L. 1937. 59 C.J. States §§ 143, 374. 


79-304. State depository board authorized to invest money in state bond 
sinking and interest fund in certain securities. Whenever there is any 
money in any state bond sinking and interest fund, either now existing or 
hereafter created and established, which is not required for the immediate 
payment of any bond principal or interest, or which cannot be used for the 
payment and redemption of bonds outstanding because of the same not 
being then redeemable under the option provisions contained therein, the 
state depository board is hereby authorized to invest such moneys in bonds 
of the state of Montana, revenue bonds of the state of Montana or bonds 
of the United States; or in the Montana trust and legacy fund of the 
state of Montana; in bonds issued by any agency or department of the 
United States, the payment of principal and interest of which bonds is 
guaranteed by the United States, and in interest bearing warrants drawn 
against the general fund of the state of Montana; provided, however, that 
none of such moneys shall be invested in bonds or securities except such 
as will be called in and paid at least fifteen (15) days prior to the time such 
moneys are required for payment of principal and interest of such out- 
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standing state bonds to which such sinking and interest fund belongs, or 
the time when such moneys can be used for such purpose because of the 
optional date provided for in the bonds in which such moneys are invested 
having arrived. 


History: En. Sec. 1, Ch. 68, L. 1941; 
amd. Sec. 1, Ch. 101, L. 1945. 


79-305. (270) Investment of special funds in general fund warrants. 
The state board of examiners is hereby empowered to invest any moneys 
available in the following funds: Escheated estate fund, educational bond 
interest and sinking fund, and the fish and game fund, in the hands of the 
state treasurer, in state general fund warrants. 


Provided, however, that no money shall be taken from the fish and 
game fund except with the consent of the Montana fish and game 
commission. 


History: En. Sec. 1, Ch. 1, L. 1921; StatesC—124, 
re-en. Sec. 270, R. C. M. 1921; amd. Sec. 1, 59 C.J. States § 374 et seq. 
Ch. 122, L. 1925. 


79-306. (192) State treasurer as treasurer of state agencies—deposits 
of moneys. (1) The state treasurer is hereby designated the treasurer of 
each and every state board, commission, bureau, department and state insti- 
tution, now existing or hereafter to be created or established. All depart- 
ments of the state government located at the capitol shall deposit with the 
state treasurer daily all moneys, credits, evidences of indebtedness and 
securities received, and the state treasurer shall give such departments 
credit on their suspense accounts, which the state treasurer is hereby 
directed to set up, and such deposits shall be subject to the final payment 
of all items, and the state treasurer is directed to charge back against such 
suspense accounts all items unpaid for any reason. 


(2) All state boards, commissions, bureaus, departments and state insti- 
tutions not located in the capitol shall deposit daily all moneys, credits, evi- 
dences of indebtedness and securities in banks located in the city or town 
in which such boards, commissions, bureaus, departments and state institu- 
tions are situated, provided there is a qualified bank in such city or town, 
to be designated by the state treasurer with the approval of the state 
depository board, or with the state treasurer. Such banks shall furnish 
indemnifying bonds or pledge securities in amounts sufficient to cover all 
such deposits at all times, and such deposits shall be made in the name of 
the state treasurer, and shall be subject to withdrawal at his option, and 
such deposits shall draw interest as other state moneys. Indemnifying 
bonds and pledged securities shall be subject to the approval of the state 
depository board. 

(3) On the fifteenth and the last day of each calendar month, every de- 
partment, state board, commission, bureau, state institution, and every other 
employee or agent of the state of Montana shall make report and settle- 
ment with the state treasurer, and the state treasurer shall issue his official 
receipts to all departments, state boards, commissions, bureaus, state insti- 
tutions and other employee or agent, reserving the right to hold in his pos- 
session such receipts subject to cancellation until all items covered in same 
shall have been finally paid; provided, however, that the provisions of this 
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act shall not apply to the operation of the funds of the workmen’s com- 
pensation act, as prescribed in sections 92-101 to 92-1222, inclusive, nor to 
state regulatory boards, nor to the provisions of section 79-602, relating to 
revolving funds. 

History: En. Sec. 1, Ch. 112, L. 1921; dormitories). Barbour v. State Board of 


re-en. Sec. 192, R. C. M. 1921; amd. Sec. Education, 92 M 321, 328, 13 P 2d 225. 


VrChai57 2 Gbaiosl, 
é References 


Operation and Effect Carey v. McFatridge, 115 M 278, 293, 
Held, that nothing contained in sec- 142 P 2d 329. 
tions 79-306 and 79-603, or in section 
79-601, relative to the duties of the state ‘yee. , 
treasurer and state boards, is out of har- EA Ate pase 
mony with chap. 94, laws of 1929 (sections 26 C.J.S. Depositaries §§ 7, 8, 9, 11, 12; 
75-201 to 75-206 concerning power of state 959 C.J. States § 143. 
board of education to erect and operate 42 Am. Jur. 715, Public Funds, generally. 


CHAPTER 4 
CONTROLLING FUND ACCOUNTS 


Section 79-401. Controlling fund accounts. 
79-402. Recording required in various funds. 
79-403. Funds included in state trust and agency funds account. 
79-404. Funds included in federal trust and agency funds account. 
79-405. Funds included in federal land grant permanent funds account. 
79-406. Funds included in federal land grant income fund. 
79-407. Funds included in interest bearing invested funds account. 
79-408. New funds, how placed. 


79-401. (198.1) Controlling fund accounts. The state treasurer and 
state auditor are hereby directed to open and maintain upon their respective 
books of accounts, the following controlling fund accounts for the recording 
and reporting of all moneys coming into the custody of the state: General 
Fund; Bounty Fund; Fish and Game Fund; Livestock Commission Fund; 
Livestock Sanitary Board Fund; Educational Bond Interest and Sinking 
Fund; Veterans’ Welfare Bond Interest and Sinking Fund; Hail Insurance 
Fund; Escheated Estates Fund; Soldiers and Sailors Home Fund; Law 
Enforcement Fund; State Trust and Agency Funds; Federal Trust and 
Agency Funds; Federal Land Grant Permanent Funds; Federal Land 
Grant Income Fund; Interest Bearing Investment Funds. 


History: En. Sec. 1, Ch. 110, L. 1923. States©-127. 
59 C.J. States § 378. 


References 
State v. North American Car Corpora- 
tion, vie) Moa, 164, P 2d) 16h, 166. 


79-402. (198.2) Recording required in various funds. In the accounts 
above designated as General Fund, Bounty Fund, Fish and Game Fund, 
Livestock Commission Fund, Livestock Sanitary Board Fund; Educational 
Bond Interest and Sinking Fund, Veterans’ Welfare Bond Interest and Sink- 
ing Fund, Hail Insurance Fund, Escheated Estates Fund, Soldiers and Sailors 
Home Fund and Law Enforcement Fund, shall be recorded all transactions 
in anywise affecting the receipt or disbursement of moneys now accounted 
for under the above titles by virtue of existing statutes without change 
from the present system. 

History: En. Sec. 2, Ch. 110, L. 1923. 
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79-403. (198.3) Funds included in state trust and agency funds account. 
The fund account above designated as the state trust and agency funds ac- 
count shall be a general controlling account, recording all financial opera- 
tions in anywise affecting the funds now carried in the books of the state 
treasurer and the state auditor, known as the anti hog cholera serum fund; 
architectural board fund; attorneys license fund; biological survey fund; 
Carey land act board fund; Carey land filing fund; certified public account- 
ants fund; chiropractic examining board fund; county portion inheritance 
tax fund; depository interest fund; Dixon endowment fund; educational 
bond fund series “A”; educational bond fund series “B”; educational bond 
fund series “C’; embalmers license fund; fire marshal’s fund; gasoline 
license tax fund; hail insurance administration fund; highway commission 
fund; industrial accident board fund; irrigation commission fund; law 
library fund; livestock emergency fund; medical board fund; motor vehicle 
administration fund; protested license tax fund; real estate license fund; 
stock estray fund; teachers certificate fund; teachers permanent fund; 
teachers retirement fund; veterans welfare commission fund; and residence 
dormitory construction funds as heretofore or hereafter designated by the 
state board of education under sections 75-201 to 75-206, and any acts supple- 
mentary to or amendatory of said sections. 


History: En. Sec. 3, Ch. 110, L. 1923; 
amd. Sec. 1, Ch. 157, L. 1947. 


79-404. (198.4) Funds included in federal trust and agency funds ac- 
count. The fund account above designated as the Federal Trust and Agency 
Funds shall be a general controlling account recording all financial opera- 
tions in anywise affecting the funds now carried in the books of the state 
treasurer and the state auditor, known as the Agricultural College Adams 
Fund; Agricultural College Flax Fund; Agricultural College Hatch Fund; 
Agricultural College Morrill-Nelson Fund; Agricultural College Smith-Lever 
Fund; Board of Health Disease Control Fund; Board of Health Maternity 
Hygiene Fund; Forest Reserve Fund; Highway Trust Fund; Oil Royalties 
Fund; Soldiers Home Maintenance Fund; Vocational Education Fund; 
Vocational Rehabilitation Fund. 

History: En. Sec. 4, Ch. 110, L. 1923. 


79-405. (198.5) Funds included in federal land grant permanent funds 
account. The fund account above designated as the Federal Land Grant 
Permanent Funds Account, shall be a general controlling account recording 
all financial operations in anywise affecting the funds now carried in the 
books of the state treasurer and the state auditor, known as the Agricultural 
College Morrill Act Fund; Agricultural College Permanent Fund; Common 
School Permanent Fund; Deaf and Blind School Permanent Fund; Normal 
School Permanent Fund; Reform School Permanent Fund; School of Mines 
Permanent Fund; Soldiers Home Permanent Fund; University Permanent 
Fund. 

History: En. Sec. 5, Ch. 110, L. 1923. 


79-406. (198.6) Funds included in federal land grant incomefund. The 
fund account above designated as the Federal Land Grant Income Fund 
shall be a general controlling account recording all financial operations in 


91 


79-407 STATE FINANCE 


anywise affecting the funds now earried in the books of the state treasurer 
and the state auditor known as the Agricultural College Interest and In- 
come Fund; Capitol Building Interest and Sinking Fund; Common School 
Interest and Income Fund; Deaf and Blind School Interest and Income 
Fund; Normal School Interest and Income Fund; Reform School Interest 
and Income Fund; School of Mines Interest and Income Fund; University 
Interest and Income Fund. 
History: En. Sec. 6, Ch. 110, L. 1923. References 
State v. North American Car Corpora- 
tion, — M —, 164 P 2d 161, 166, 

79-407. (198.7) Funds included in interest bearing invested funds ac- 
count. The fund account above designated as the Interest Bearing Invested 
Funds Account shall be a general controlling account recording all financial 
operations in anywise affecting the funds now carried in the books of the 
state treasurer and the state auditor known as the Agricultural College Per- 
manent Fund; Agricultural College Morrill Fund; Common School Perman- 
ent Fund; Common School Income Fund; Deaf and Dumb School Permanent 
Fund; Normal School Permanent Fund; Reform School Permanent Fund; 
School of Mines Permanent Fund; Soldiers Home Permanent Fund; Teach- 
ers Permanent Fund; University Permanent Fund. 

History: En. Sec. 7, Ch. 110, L. 1923. 


79-408. (198.8) New funds, how placed. Any new funds hereafter 1o 
be created or accepted are hereby placed under their respective general 
headings, as above designated. 

History: En. Sec. 8, Ch. 110, L. 1923. 


CHAPTER 5 
STATE HORTICULTURAL REVOLVING FUND 


Section 79-501. State horticultural revolving fund—composition and use of. 
79-502. Reimbursement of state general fund. 


79-501. (3634.1) State horticultural revolving fund—composition and 
use of. The state treasurer and state auditor are hereby directed to open 
and maintain upon their respective books of accounts a fund to be known 
as the state horticultural revolving fund, in which shall be placed the 
following moneys, to-wit: 

1. Such sums as the legislature may from time to time appropriate for 
the use of said fund. 

2. All moneys collected by either the commissioner of agriculture or 
by the county treasurer under the authority of section 3-1204, where the 
expense incurred was paid by warrants drawn on the said state horticultural 
revolving fund. 

3. All moneys in said fund at the time of the passage and approval of 
this act. 

4. All moneys heretofore expended from said fund, which shall be here- 
after returned thereto. 

Such fund shall be maintained as a revolving fund for the use of the 
division of horticulture of the department of agriculture, labor, and industry, 
out of which shall be paid such claims as may be approved by the com- 
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missioner of agriculture and the board of examiners for labor and for other 
expenses incurred for the removal of infected trees. 


History: En. Sec. 1, Ch. 144, L. 1925; States€-127. 
amd. Sec. 1, Ch. 51, L. 1927. 59 C.J. States § 378. 


79-502. (3634.2) Reimbursement of state general fund. The state 
general fund shall be reimbursed for such sums as the legislature from time 
to time may appropriate for the horticultural revolving fund by the return 
to it of all collections made by the commissioner of agriculture, or by the 
county treasurers as provided in sections 3-1204, 3-1803 and 3-1304. 


History: En. Sec. 2, Ch. 144, L. 1925. States@>128, 
59 OJ. States § 377. 


CHAPTER 6 


PERPETUAL APPROPRIATIONS FOR SUPPORT OF STATE INSTITUTIONS 
—CONTINGENT REVOLVING ACCOUNTS 


Section 79-601. Support of state institutions. 


79-602. Contingent revolving accounts—when established. 
79-603. State institutions may retain certain moneys, when. 
79-604. Violation of act misdemeanor. | 


79-601 
: (SL. 741, C14 
79-601. (194) Support of state institutions. For the support and et Si ah oke 
dowment of each and every of the state institutions of the state of Montana 199 P-(24) 971 
now existing or hereafter to be created there is annually and perpetually 
appropriated respectively : 
1. The income from all permanent funds and endowments, and from 
all land grants as provided by law and all such contributions as may be 
derived from public or private bounty. All such funds shall be kept by the 
state treasurer in specific fund accounts, so entitled as to clearly indicate 
their purposes and sources. All moneys received or collected on and after 
July 1, 1941, by all higher educational institutions, reformatory, custodial 
and penal institutions, state hospitals, and sanitariums, for any purpose 
whatever, except such as may have been heretofore pledged to secure the 
payment of principal and interest of bonds issued in connection with the 
construction of buildings, or which may constitute temporary deposits, all 
or part of which may be subject to withdrawal or repayment, shall be paid 
over to the state treasurer who shall deposit the same to the credit of the 


eveneral fund of the state. 


History: En. Sec. 3, Ch. 112, L. 1921; 
re-en. Sec. 194, R. C. M. 1921; amd. Sec. 3, 
Ch. 14, L. 1941. 


Operation and Effect 

Held, that nothing contained in sections 
79-306 and 79-603, or in section 79-601, 
relative to the duties of the state treas- 
urer and state boards, is out of harmony 
with chap. 94, laws of 1929 (sections 


79-602. 


75-201 to 75-206 concerning power of 
state board of education to erect 
and operate dormitories). Barbour vy. State 
Board of Education, 92 M 321, 328, 13 P 
2d 225. 


States¢-127, 131. 

59 C.J. States § 378 et seq. 

42 Am. Jur. 744, Public Funds, §§ 42 
et seq. 


(195) Contingent revolving accounts—when established. The 


state board of examiners may in its discretion, by resolution duly adopted 
and entered upon the minutes of said board, authorize the establishment and 
maintenance at any and all of the state institutions, or in any of the 
departments, boards, or commissions, of Montana of contingent revolving 
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accounts, transferring in trust to the business offices of said institutions 
such sums of money aS may appear necessary, to be used by said institu- 
tions for the payment of demands requiring immediate cash payment, under 
specific regulations to be established by said board of examiners. But each 
and every state institution granted a contingent revolving account shall 
report to the state board of examiners monthly all transactions involving 
such contingent revolving accounts, with proper vouchers for every pay- 
ment made therefrom. The state board of examiners may cancel such 
authorizations and recall such funds at pleasure. 

History: En. Sec. 4, Ch. 112, L. 1921; 
re-en. Sec. 195, R. C. M. 1921. 

When Change in Method Matter for Leg- 
islature 


This section, authorizing the state board 
of examiners to establish revolving ac- 
counts for state institutions, departments 
or commissions, does not vest in the vet- 
erans welfare commission any power that 
may not be modified or repealed by subse- 


79-603. (196) State institutions may retain certain moneys, when. The 
state board of examiners may in its discretion, by resolution duly adopted 
and entered upon the minutes of said board, permit any state institution to 
retain in its possession, under such conditions as the board may prescribe, 
incomes from dormitories conducted by state institutions, and moneys de- 
posited in trust by students, members, inmates or other persons, which may 
be subject to refund to the depositors on demand or otherwise. The state 
board of examiners may cancel such permission and require the deposit of 
any or all such funds with the state treasurer at its pleasure; provided, 
however, that the state treasurer, with the consent of the state depository 
board, shall designate depositories for such funds and securities, and re- 
quire indemnifying bonds or pledged securities sufficient to adequately 
and properly secure the amounts deposited in said depositories. 


quent legislation; hence the only remedy 
available to the commission to correct the 
method of handling and accounting for the 
funds allotted to it by the general appro- 
priation bill lies with the legislature, and 
not with the courts. State ex rel. David- 
son v. Ford, 115 M 165, 173, 141 P 2d 373. 


StatesC127. 
59 C.J. States § 378. 


History: En. Sec. 5, Ch. 112, L. 1921; 
re-en. Sec. 196, R. C. M. 1921; amd. Sec. 2, 
Ch. 157, L. 1931. 


Operation and Effect 


Held, that nothing contained in sections 
79-306 and 79-603, or in section 79-601, 
relative to the duties of the state treasurer 
and state boards, is out of harmony with 


79-604. 


(197) Violation of act misdemeanor. 


chap. 94, laws of 1929 (sections 75-201 to 
75-206 concerning power of state board of 
education to erect and operate dormi- 
tories). Barbour v. State Board of Edu- 
cation, 92 M 321, 328, 13 P 2d 225. 


States@-127, 
59 C.J. States § 378. 


Any state officer or other 


employee or agent of the state who violates any of the provisions of this 
act shall be deemed guilty of a misdemeanor and upon conviction shall be 
fined in a sum not exceeding five hundred dollars for each and every offense. 


History: En. Sec. 6, Ch. 112, L. 1921; States¢—81. 
re-en Sec. 197, R. C. M. 1921. 59 C.J. States § 230 et seq. 


CHAPTER 7 
TAYLOR GRAZING ACT MONEYS—DISPOSAL OF 


Section 79-701. 
act. 


State treasurer to be custodian of moneys received under Taylor grazing 


TAYLOR GRAZING ACT MONEYS 79-702 


79-702. Apportionment of money to counties and expenditure thereof. 
79-703. Scope of act. 


79-701. (191.1) State treasurer to be custodian of moneys received 
under Taylor grazing act. From and after the passage and approval of 
this act, the state treasurer shall be the custodian of all moneys that the 
treasurer of the United States may transfer to the state of Montana under 
the terms of section ten (10) of the Taylor grazing act approved June 28, 
1934, (Puble No. 482), which provides that the secretary of the United 
States treasury pay one-half of the moneys received from each grazing dis- 
trict each year to the state where collected, to be expended as the legislature 
may prescribe. 

History: En. Sec. 1, Ch. 146, L. 1935. Public Lands@-17. 
50 C.J. Public Lands § 43. 

79-702. (191.2) Apportionment of money to counties and expenditure | 
thereof. (1) It shall be the duty of the state treasurer to properly ap- 
portion and allocate all moneys received from the treasurer of the United 
States as provided for in section ten (10) of the Taylor grazing act ap- 
proved June 28, 1984, and as amended June 26, 1936, to the county treas- 
urers, and to furnish to each county treasurer together with the warrant 
to said county, a statement showing what portion of the moneys evidenced 
by said warrant was earned under the provisions of section three (3) of 
said Taylor grazing act (by grazing districts) and/or what portion of said 
moneys was earned under section fifteen (15) of said Taylor grazing act 
(leases of isolated tracts). 

(2) It shall be the duty of the county treasurers to allocate the funds 
received under the provisions of section ten (10) of the Taylor grazing act 
as follows: 

a. The moneys earned under section three (3) thereof (by grazing 
districts) to a fund to be designated as a special grazing fund, which fund 
shall be paid on warrants of authority issued by the district advisory board 
of the Taylor grazing act when signed by the chairman and secretary of 
said district advisory board. 

The funds comprising said special grazing fund shall be expended only 
for range improvements such as fences, reservoirs, wells, and for such other 
range improvements as the district advisory board may approve. Before 
any improvements herein provided for can be made, or any money expended, 
such improvements shall be approved by the district advisory board and a 
record of approval of such improvements shall be spread upon the minute 
records of the board, and | 

b. Of the moneys earned under ‘section fifteen (15) thereof (by leases 
of isolated tracts). 

1. If said county or any portion thereof is embraced within a grazing 
district created under the provisions of the Taylor grazing act ; 

a. Fifty per cent. (50%) thereof to the special grazing fia and to be 
expended in the same manner as hereinbefore provided for moneys earned 
under section three (8) of the said Taylor grazing act, and 

b. Fifty per cent. (50%) thereof to the common school fund of said 
county. 

2. If said county, in whole or in part, is not embraced within such a 
grazing district; 
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a. Fifty per cent. (50%) thereof to the general fund of said county, and 
b. Fifty per cent. (50%) thereof to the common school fund of said 


county. 

History: En. Sec. 2, Ch. 146, L. 1935; Counties¢~161; Public Lands@>17. 
amd. Sec. 1, Ch. 55, L. 1937; amd. Sec. 1, 20 C.J.S. Counties § 231; 50 C.J. Public 
Ch. 102, L. 1939. Lands § 43. 


79-703. Scope of act. This act shall be in full force and effect from and 
after its passage and approval and its provisions shall apply to all funds 
now in the hands of county treasurers or hereafter to be received by county 
treasurers under, and by virtue of, the provisions of the Taylor grazing act. 

History: En. Sec. 2, Ch. 102, L. 1939. 


CHAPTER 8 


MISCELLANEOUS POWERS AND DUTIES OF STATE TREASURER 
—SUSPENSION 


Section 79-801. Posting list of warrants. 
79-802. Books to be kept open. 
79-803. Cancellation of defaulted war defense loans authorized. 
79-804. Appointment and salary of stenographer. 
79-805. Access to offices. 
79-806. Separate account of funds to be kept—report to governor. 
79-807. Advertising for bids for publishing reports. 
79-808. Contract for publishing report. 
79-809. Bond of state treasurer. 
79-810. Quarterly report of depositories. 
79-811, Temporary suspension of treasurer. 
79-812. Appointment in place of suspended treasurer. 
79-813. Sale of property in escheated estates—disposal of proceeds. 


79-801. (183) Posting list of warrants. The state treasurer must 
quarterly post upon the door of his office a list of all warrants that he may 


have funds in the treasury to redeem or pay, the payment of which has not 
been demanded during the last quarter. 


History: En. Sec. 444, Pol. C. 1895; re- StatesG—142, 
en. Sec. 184, Rev. C. 1907; re-en. Sec. 183, 59 C.J. States § 408. 
R. C. M. 1921. 

References 


State v. State Board of Examiners, 74 
M 1, 19, 238 P 316, 


79-802. (184) Books to be kept open. The treasurer must keep his 
books open at all times for the inspection of the governor, state examiner, 
board of examiners, the members of the legislative assembly, and any 
committee appointed to examine them by either house thereof. 


History: En. Sec. 445, Pol. C. 1895; re- States¢—76. 
en. Sec. 185, Rev. C. 1907; re-en. Sec. 184, 59 C.J. States § 143, 
R. C. M. 1921. 


79-803. Cancellation of defaulted war defense loans authorized. The 
state treasurer and all other state offices or state departments, affected 
thereby, are hereby authorized to cancel of record, all war defense loans, 
seed or otherwise, made to or held by the state of Montana, under the 
provisions of sections 5624-5637 inclusive R. C. M., 1921, which were de- 
faulted, and which have been extinguished by reason of the application of 
the statute of limitations, or other laws of the state of Montana. 
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History: En. Sec. 1, Ch. 190, L. 1939. ized in connection with World War I. Not 


; being of a permanent and general nature 
NOTE.—-The sections of the 1921 Code these statutes were omitted from the 1935 
referred to above were enacted at the 1918 eRe od tig ithtenpeear ant thik Cede 
Extraordinary Session of the Legislature r PP 4 
and related to War Defense Bonds author- 


79-804. (185) Appointment and salary of stenographer. The state 
treasurer is hereby authorized and empowered to appoint a stenographer, 
at a salary of twelve hundred dollars per year, payable monthly. 


History: En. Sec. 1, Ch. 5, L. 1909; States@—53. 
re-en. Sec. 185, R. C. M. 1921. 59 C.J. States §§ 188, 207. 


79-805. (186) Access to offices. The state treasurer shall have full 
access to all offices of the state for inspection of such books, papers, and 
accounts thereof as concern his duties. 


History: En. Sec. 447, Pol. C. 1895; States¢—73. 
re-en. Sec. 187, Rev. C. 1907; re-en. Sec. 59 C.J. States § 143. 
186, R. C. M. 1921. 


79-806. (187.1) Separate account of funds to be kept—report to 
governor. The state treasurer must keep a separate account of each fund 
in his hands and must at the end of each quarter of the fiscal year report 
to the governor in writing, under oath, the amount of all moneys in his hands 
to the credit of each such fund, and the place or places where the same is 
kept or deposited, and the number and amount of every warrant paid or 
redeemed by him during the quarter. The separate accounts shall not be 
published in detail, but the treasurer shall prepare a balance sheet showing a 
summary of the separate accounts, which balance sheet shall be transmitted 
to the governor for verification and publication. The governor must verify 
the report and cause the same, as summarized, to be immediately published 
once aS news matter in the newspaper printed and circulated at the seat 
of government of the state of Montana, which is the lowest bidder for such 
printing, as required by law. In publishing the amount of every warrant 
paid as herein provided, it shall not be considered to also require the 
publication of the original amount of the warrant and in addition the amount 
of interest thereon, but such publication shall only be the number and 
original amount of such warrant. 


History: En. Sec. 1, Ch. 6, L. 1925. States€—76. 
59 C.J. States § 143. 


79-807. (187.2) Advertising for bids for publishing reports. Imme- 
diately upon the taking effect of this act, and for such length of time 
thereafter as the constitution of the state of Montana shall continue to 
require the publication of the reports hereinafter referred to, it shall be the 
duty of the state purchasing agent to advertise for bids for the publication 
of such quarterly reports. Such advertisement for bids shall be made at 
least once a year. 

History: En. Sec. 2, Ch. 6, L. 1925. StatesC-98. 
59 C.J. States § 297. 

79-808. (187.3) Contract for publishing report. The contract for the 
publication of said report shall be let by the state purchasing agent, subject 
to the approval of the state board of examiners, to the lowest responsible 
bidder and shall be for a period of not longer than one year, and it shall 
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not be let for a price totaling an excess of two thousand dollars ($2,000.00) 
for a period of one year. 
History: En. Sec. 3, Ch. 6, L. 1925. StatesC-98. 
59 C.J. States § 301. 

79-809. (188) Bond of state treasurer. The state treasurer must execute 
an official bond in the sum of two hundred thousand dollars, and may furnish 
as surety on said bond any surety company or companies which have com- 
plied with the laws of this state authorizing surety companies to do business 
herein, and in the event that he does furnish such surety on said bond the 
premium therefor shall be a proper charge against the state and paid as 
other expenses of his office. 

History: En. Sec. 2, Ch. 141, L. 1907; 59 C.J. States § 202. 


re-en. Sec. 189, Rev. C. 1907; re-en. Sec. Tanhilic. of publica officer on tiembaad 
188, R. C. M. 1921. Cal. Pol. C. Sec. 459. ¢5. loss of public finds duelte Misolvehey 
Cross-References of bank in which they were deposited. 93 
Bond of state treasurer, sec. 6-101. ALR 819. 
General fiscal duties, sec. 79-201 et seq. Liability of sureties on official bonds for 
Salary, sec. 25-501. profits realized by principal from use or 
investment of public funds. 104 ALR 
StatesC48. 1402. 


79-810. (189) Quarterly report of depositories. The president and 
cashier of every bank in which state funds are deposited shall, quarterly, 
make a full and complete verified statement of account showing the amount 
of money which has been on deposit with the bank which they represent 
during the quarter, and the amount of interest they have credited, allowed, 
or paid to the state treasurer on account of such deposit, and further, such 
affidavit shall contain a statement that no interest, consideration, or emolu- 
ment, other than that prescribed by law, has been by such depository, or any 
of its officers, paid in to the state treasurer or to any other person as an 
inducement for the deposit or for continuing the same with such depository. 


History: En. Sec. 3, Ch. 141, L. 1907; Depositaries©=9. 
re-en. Sec. 190, Rev. C. 1907; re-en. Sec. 26 C.J.S. Depositaries § 12. 
189, R. C. M. 1921. 


79-811. (190) Temporary suspension of treasurer. The state board of 
examiners, if, upon examination, find that the books of the state treasurer do 
not correspond with the amount of funds on hand, or do not show the 
actual condition of the funds, or if it appear to said board that any 
moneys belonging to the state have been embezzled, diverted, or in any 
manner taken from the treasury, without authority of law, or that the 
state treasurer has been guilty of negligence in keeping his books, or of 
taking care of the public moneys, must certify the fact to the governor, 
who, upon receipt of such certificate, must forthwith take possession of 
all books, moneys, papers, and other property belonging to the state which 
have come into the possession of such state treasurer, by virtue of his 
office or otherwise, and must temporarily suspend him from his office of 
state treasurer. 


History: En. Sec. 450, Pol. C. 1895; States@—52. 
re-en. Sec. 191, Rev. C. 1907; re-en. Sec. 59 C.J. States § 210. 
190, R. C. M. 1921. 


79-812. (191) Appointment in place of suspended treasurer. The state 
board of examiners must thereupon procure the services of an expert to 
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examine the books, papers, and all matters connected with the office of the 
state treasurer so suspended, and if it appears to said board on such examina- 
tion that such state treasurer has embezzled or converted to his own use 
the public moneys, or has been negligent in keeping his books, or in taking 
care of the public moneys, the governor, on the certificate of said board 
of that fact, must appoint another person to fill the place of such suspended 
state treasurer, and such person so appointed must execute an official 
bond and enter upon the office of state treasurer, as provided by law. 


The governor must report all his acts done under this and the next pre- 
ceding section to the next succeeding legislative assembly, and the state 
treasurer so appointed holds his office until the suspended state treasurer 
is restored or his successor is elected and qualified. 


History: En. Sec. 451, Pol. C. 1895; StatesG51. 
re-en. Sec. 192, Rev. C. 1907; re-en. Sec. 59 C.J. States §§ 205, 208, 210. 
191, R. C. M. 1921. 


79-813. (197.1) Sale of property in escheated estates—disposal of pro- 
ceeds. All stocks, bonds, securities, personal property, and effects now held 
or hereafter received by the state treasurer, and which belong to certain 
estates that have escheated to the state of Montana, shall be disposed of by 
the state treasurer at public auction at his office in the capitol. The state 
treasurer shall cause notice of such auction to be published in one (1) 
newspaper published in the city of Helena in two (2) issues during the 
period of two (2) weeks prior to such auction sale, stating the time and 
place of sale, and giving a list of all such stocks, bonds, securities, per- 
sonal property and effects to be sold, reserving the right to reject any or 
all bids. The state treasurer shall credit the proceeds of such sale to the 
escheated estates fund, making proper accounting to the various estates 
of the amounts received. 


History: En. Sec. 1, Ch. 58, L. 1931. Escheat@=8 (1). 
30 C.J.S. Escheat §§ 20, 21. 


CHAPTER 9 


EXPENDITURES BY STATE DEPARTMENTS IN EXCESS OF INCOME 
PROHIBITED 


Section 79-901. State officers and institutions—limit on expenditures. 
79-902. Emergency expenditures in excess of appropriations, when allowed. 
79-903. Decrease of expenditures on inspection of inventories. 
79-904. Penalty for violation of act. 


79-901. State officers and institutions—limit on expenditures. It shall 
be unlawful for the board of trustees, executive board, managerial staff, 
president, deans and faculty, or any other authority of any state institu- 
tion maintained in whole or in part by the state, or for any officer, depart- 
ment, board, commission or bureau, having charge of the disbursement or 
expenditure of the income provided by legislative appropriation, or other- 
wise, to expend, contract for the expenditure, or to incur or permit the 
incurring of any obligation whatsoever, in any one year, in excess of the 
income provided for such year, or in excess of such income as decreased by 
the state board of examiners, under and in accordance with the provisions 
of section 79-903, for such year, or for the state board of examiners, or any 
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supervisory board or authority either directly or indirectly to authorize, 
direct or order any such institution, officer, department, board, commission 
or bureau to increase any expenditures, except as hereinafter provided, 
and it shall be and is hereby made the duty of any and all of such institu- 
tions, officers, departments, boards, commissions and bureaus to keep such 
expenditures, obligations and liabilities within the amount of such income. 


History: En. Sec. 1, Ch. 40, L. 1937. 


Former Act Not Impliedly Repealed 


This section has not impliedly repealed 
sec. 79-1011. It is designed to prevent de- 
ficiency appropriations, and makes no 
mention of reversion of appropriations, 
and therefore any unexpended balance of 
the appropriation made for the year end- 
ing March 1, 1938, for administrative or 


other purposes of ch. 82 |. 1937, 71-201 
et seq. creating the public welfare board, 
did not revert into the general fund but 
may be used for the succeeding year. State 
ex rel. Browning v. Brandjord, 106 M 395, 
398, 81 P 2d 677. 


——— 


States¢131. 
59 C.J. States § 384 et seq. 


79-902. Emergency expenditures in excess of appropriations, when 
allowed. If it shall at any time appear to the state board of examiners that 
due to an unanticipated increase in the number of inmates or patients of 
any penal, custodial or charitable institution, or that due to any unforeseen 
and unanticipated emergency in the case of such institutions, or that due 
to any unforeseen and unanticipated emergency in the case of any other 
state institution, educational institution, department, board, commission or 
bureau, the amount appropriated for the maintenance and operation of any 
state institution, educational institution, department, board, commission or 
bureau, with all other income of the institution, if any, will be insufficient 
for such purposes during the year for which the appropriation was made, 
on written application to such state board of examiners, setting forth in 
detail the reasons therefor, said board of examiners, by an order made and 
entered at length, with such application, in its minutes, may authorize an 
expenditure to be made during such year for such purposes in such an 
amount in excess of such income for said year as said board of examiners 
may deem necessary and required, and the board, managerial staff or other 
authority in charge of any state institution, educational institution, depart- 
ment, board, commission or bureau, may expend such amount, and no more, 
for such purposes during such year; provided that any increase in expendi- 
ture so authorized for any penal, custodial or‘charitable institution due to 
increase in number of inmates or patients, shall not exceed the cost per 
inmate day as set forth in the last preceding legislative budget for each 
such institution. Said state board of examiners shall report to the next 
legislative assembly the amount expended or indebtedness or liability in- 
curred under such authority granted by it and request that a deficiency 
appropriation bill be passed to take care of and pay the same. 


History: En. Sec. 2, Ch. 40, L. 1937. ties otherwise imposed by the act; held 

, further, that where plaintiff alleged that 
the biennial appropriation for 1941 and 
1942 for the Montana state hospital had 
proven insufficient by about $100,000, the 


What Does Not Constitute ‘“Unforeseen 
and Unanticipated” Emergency 


Held, that this act is not an emergency 
expenditure measure delegating to the 
board appropriation powers, but one auth- 
orizing the officers in charge of such insti- 
tutions to make the expenditures approved 
by the board without incurring the penal- 


situation was not unforeseen since the 
financial condition of the hospital had been 
brought to the legislature’s attention by 
a special committee report. Pampel v. 
State Board of Examiners, 114 M 380, 
386, 136 P 2d 991. 
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Where Legislature Appropriates Less 
Than Asked for on Foreseen and Antici- 
pated Expenditures 


The provision of this section providing 
authorization of expenditures in excess of 
appropriations by state board of examiners 
because of “unforeseen and unanticipated 
emergency” does not apply in a case such 
as where the public welfare board’s appro- 


79-904 


priation proves insufficient where the al- 
leged emergency was not only not unfore- 
seen and unanticipated but was called to 
the attention of the legislature as likely 
to arise when it submitted its budget and 
gave the reasons, and the legislature must 
have considered it but made a smaller 
appropriation. State ex rel. Dean v. Brand- 
jord, 108 M 447, 452, 92 P 2d 273. 


79-903. Decrease of expenditures on inspection of inventories. Prior to 
the beginning of each fiscal year the board of examiners must cause an 
inspection and inventory to be made of the stocks of supplies, materials, and 
articles on hand at or in or at the disposition of such institution, board, 
bureau, commission or department and said board must decrease the expendi- 
tures for the ensuing fiscal year by the amount or value of such supplies, 
materials, and articles so on hand or available, capable of utilization in 
such ensuing period and where further quantities thereof, or of substitutes 
therefor, will not be required, said decrease shall be effective upon the entry 
of order therefor on the minutes of the said board of examiners, and written 
notice thereof to the institution, department, bureau, board, commission, 
office, officer or employee affected by such order of said board; provided, 
that the aggregate inventoried value of such stocks of supplies, materials, 
and articles on hand at or in or at the disposition of any such institution, 
board, bureau, commission or department as of June 30, 1936, as shown by 
the records of the state purchasing agent, shall not be-deducted from appro- 
priations available for such institutions. 


History: En. Sec, 3, Ch. 40, L. 1937. States€~75. 


59 C.J. States § 149 et seq. 

79-904. Penalty for violation of act. Any authority or member of a 
board of trustees or any person, officer or employee violating the provisions 
of section 79-901 or 79-902, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine of not less than fifty dollars 
($50.00) nor more than five hundred dollars ($500.00) or imprisoned in the 
county jail for not less than thirty days nor more than six months, or by 
both such fine and imprisonment; and in addition thereto, said authority, 
member, person, officer or employee, shall be personally lable, and the 
surety or sureties on his bond shall also be liable, to the state of Montana 
for the amount of the excess thus unlawfully expended, and said authority, 
member, person or officer shall be guilty of misfeasance in office, and such 
employee shall be guilty of wrong doing and each shall be subject to 
removal from office or from such employment, upon complaint of any 
taxpayer, filed in a district court of this state, and upon proof of violation 
of this act, in accordance with law. 


History: En. Sec. 4, Ch. 40, L. 1937. States€—52, 81. 


59 C.J. States §§ 209 et seq., 229 et seq. 


CHAPTER 10 
STATE BUDGET ACT 


Section 79-1001. Act to be cited, how. 
79-1002. Request for annual appropriation. 
79-1003. By whom request to be made. 
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79-1004. Blank forms for requests. 

79-1005. Budget and budget bill. 

79-1006. Legislative action. 

79-1007. Right of officers to appear on consideration of budget. 

79-1008. Requirements as to supplementary appropriations. 

79-1009. General provisions governing budget—action on bills by legislature. 
79-1010. Printing and distribution of budget. 

79-1011. Disposal of unexpended appropriations. 


79-1001. (294) Act to be cited, how. This act shall be known and may 
be cited as the “Budget Act.” 


History: En. Sec. 1, Ch. 205, L. 1919; _ References 
re-en. Sec. 294, R. C. M. 1921. Veto Case, 69. M 325, 337, 222 P. 428. 


cond 79-1002. (295) Request for annual appropriation. Hach department of 


Sec. 7». 4442 State government, and all state institutions and agencies requiring an 
anual appropriation from the state, shall present a request therefor to the 
state board of examiners, on or before the Ist day of November of each 
year preceding a regular session of the legislative assembly. 

History: En. Sec. 2, Ch. 205, L. 1919; States¢-131. 
re-en. Sec. 295, R. C. M. 1921; amd. Sec. 1, 59 C.J. States § 380 et seq. 
Ch. 167, L. 1933. 

References 

Veto Case, 69 M 325, 337, 222 P 428. 


79-1003. (296) By whom request to be made. Such request shall be 
made by the head of such department, institution, or agency, and in the 
ease of the judiciary, it shall be made by the clerk of the supreme court, 
under the direction of the chief justice of the supreme court. 

History: En. Sec. 3, Ch. 205, L. 1919; References 

ee re-en. Sec. 296, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 

Amended 5, 79-1004. (297) Blank forms for requests. All requests for appropria- 

Sec. 8, p. 444 ons ghall be made upon blank forms to be furnished by the state accountant 
upon approval of the state board of examiners. The blank forms shall be 
filled in according to the rules adopted by the state board of examiners. 
Upon receipt of the requests for appropriations, the state board of examiners 
shall proceed to examine such requests and reports, for the purpose of 
determining the necessity of the appropriations so requested. 


History: En. Sec. 4, Ch. 205, L. 1919; References 
re-en. Sec. 297, R. C. M. 1921; amd. Sec. 2, Veto Case, 69 M325, 337, 222 P 428. 
Ch. 167, L. 1933. 


79-1005 


Amended | 79-1005. (298) Budget and budget bill. The legislative assembly shall 
L. 51, ¢. 194 
Sec. 10, p. 4450t appropriate any money out of the state treasury except in accordance 


with the following provisions: 


(a) Every appropriation bill shall be either a “Budget Bill” or a 
“Supplementary Appropriation Bill” as hereinafter mentioned. 


(b) Budget. Within ten days after the convening of the state legis- 
lative assembly, the state board of examiners shall submit to the house of 


representatives and to the senate a budget which shall contain a statement 
showing: 


1. The total revenues and expenditures of the state for the preceding 
biennial period, and the estimated revenues and expenditures for the suc- 
ceeding biennial period. 
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2. The current assets and liabilities, reserves and surplus or deficit of 
the state. 

3. All debts and the amount of all moneys in the state treasury to 
the credit of each fund. \ 

4, All revenues, expenditures and balances for the preceding biennial 
period and the requests for the succeeding biennial period showing the 
amounts, item by item. 


(c) The budget shall be divided into two parts and the first part shall 
be designated “Governmental Appropriations” and shall embrace an itemized 
estimate of the appropriations for each of the two ensuing fiscal years; 

1. For the legislative assembly, showing the amounts necessary to pay 
the mileage and per diem of each member and per diem of all officers and 
attaches, and the several items for necessary incidental expenses; 

2. For the executive department, as provided by law; 

3. For the judiciary department, as certified to by the clerk of the 
supreme court, herein provided, and as provided by law; 

4. To pay and discharge the principal and interest of any bonded 
indebtedness of the state of Montana; 

do. For the salaries payable by the state under the constitution and 
laws of the state; 

6. For the establishment and maintenance throughout the state of a 
thorough and efficient system of public schools, so far as the same may 
be necessary, in conformity with the constitution. and laws of the state; 

7. For such other purposes as are set forth in the constitution of the 
state. 

(d) The second part of the budget shall be designated “General Appro- 
priations” and shall include all other estimates and appropriations. 

(e) Budget Bill. The board of examiners shall prepare its recommen- 
dations for the budget bill in the following manner: 

1. The recommendations of the state board of examiners shall be in 
the form of a budget bill, showing the amounts recommended for all the 
proposed appropriations. y 

2. The recommendations of the state board of examiners shall desig- 
nate the fund or funds from which each appropriation is proposed to be 
made. 

3. The recommendations in the proposed budget bill may be itemized 
in such manner as the state board of examiners may deem necessary. 

4. The proposed budget bill as hereinabove provided shall be submitted 
to the legislative assembly not later than the tenth day of the session. 


History: En. Sec. 5, Ch. 205, L. 1919; References 
amd. Sec. 1, Ch. 163, L: 1921; re-en. Sec. Veto Case, 69 M 325, 337, 222 P 428. 
298, R. C. M. 1921; amd. Sec. 3, Ch. 167, 
L. 1933. States€>131. 


59 C.J. States § 384 et seq. 


79-1006. (299) Legislative action. The presiding officers of the house 
of representatives and of the senate shall promptly refer said budgets and 
budget bills to the proper committees. The budget bill for the maintenance 
of the several departments of the state government and the several state 
institutions shall be based upon the budget and proposed budget bill so 
submitted ; and the legislative assembly may amend the proposed budget bill 
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by increasing or decreasing the items therein, except that the legislative 
assembly shall not amend the proposed budget bill so as to effect either the 
obligations of the state or the payment of any salaries required to be paid 
by the constitution and laws of the state. 


History: En. Sec. 6, Ch. 205, L. 1919; References 
re-en. Sec. 299, R. C. M. 1921; amd. Sec. 4, Veto Case, 69 M 325, 337, 222 P 428. 
Ch. 167, L. 1933. ) 


States€-131. 
59 C.J. States § 385 et seq. 


79-1007. (300) Right of officers to appear on consideration of budget. 
The state board of examiners and representatives of the executive depart- 
ments, boards, officers, commissions, and institutions of the state, and other 
state agencies expending or applying for state moneys, shall have the 
right, and when requested by either the house of representatives or the 
senate, it shall be their duty to appear and to be heard with respect to 
any budget bill during the consideration thereof, and to answer InSHReS 
relative thereto. 


History: En. Sec. 7, Ch. 205, L. 1919; References 
re-en. Sec. 300, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


79-1008. (3801) Requirements as to supplementary appropriations. 
Neither the house of representatives nor the senate shall consider any other 
appropriations until the budget bill has been finally acted upon by both 
houses, and no other appropriation shall be valid unless in accordance with 
the following provisions: (1) Every such appropriation bill shall be em- 
bodied in a separate bill, limited to some single work, object, or purpose, 
therein stated, and called a supplementary appropriation bill; (2) No 
supplementary appropriation bill shall become a law unless it is passed in 
each house by a two-thirds vote of all members and the ayes and nays 
recorded on its final passage. 


History: En. Sec. 8, Ch. 205, L. 1919; StatesG-131. 
References 

79-1009 Veto Case, 69 M 325, 337, 222 P 428. 

Repealed 

herbi, cc 1944) 


Sec. 15,p. 448 79-1009. (802) General provisions governing budget—action on bills by 
legislature. (1) If the general appropriation bill based upon the budgets 
shall not have been finally acted upon by both the house of representatives 
and the senate on or before the 30th day of the session of the legislative 
assembly, then such general appropriation bill shall be considered to the 
exclusion of all other bills until the same shall have been finally acted upon 
by both the house of representatives and the senate; (2) The state board of 
examiners, for the purpose of making up the budget bill, shall have the 
power, and it shall be its duty, to require from the proper state officials, 
including herein all executive departments, all executive and administra- 
tive officers, bureaus, boards, commissions, and agencies expending or super- 
vising the énditite of, and all institutions applying for state moneys 
and appropriations, such itemized statements and other information, in 
such form and at such times as the board shall direct; (3) Each Aiba 
of the legislative assembly, upon introducing a saiplemertiny appropria- 
tion bill, shall present to the clerk an extra copy of such bill, which shall 
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be transmitted to the state board of examiners which shall, within five 
days from the receipt thereof, return the same to the clerk, with recom- 
mendations and suggestions in connection with such appropriation to be 
transmitted to the committee to which the bill has been referred. 


History: En. Sec. 9, Ch. 205, L. 1919; References 
re-en. Sec. 302, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


79-1010. (303) Printing and distribution of budget. The state board 
of examiners shall have printed before the tenth day of each session of the 
legislative assembly, the budgets provided for herein, and shall distribute 
copies of the same to the members of the legislative assembly, to all the state 
departments, institutions and agencies, and two copies to the library of 
congress at Washington. 


History: En. Sec. 10, Ch. 205, L. 1919; 
re-en. Sec. 303, R. C. M. 1921; amd. Sec. 
2, Ch. 46, L. 1937. 


References 
Veto Case, 69 M 325, 337, 222 P 428. 


States¢131. 
59 C.J. States §§ 123 et seq., 384 et seq. 


79-1011. (304) Disposal of unexpended appropriations. All moneys now 
or hereafter appropriated for any specific purpose shall, after the expiration 
of the time for which so appropriated, be covered back into the several 
funds from which originally appropriated; provided, however, that any 
unexpended balance in any specific appropriation may be used for either 
of said years for which such appropriation has been made. 


History: En. Sec. 2, H. B. 372, p. 16, . of ch. 82:1. 1937, (71-201 et seq.) creating 
L. 1895, not published in the codes; re-en. the public welfare board, did not. revert 
Sec. 304, R. C. M. 1921. into the general fund but may be used for 


Held Not Impliedly Repealed 


This section has not been impliedly re- 
pealed by sec. 1, ch. 40, L. 1937 (79-901), 
designed to prevent deficiency appropria- 
tions, and which makes no mention of 
reversion of appropriations, and therefore 
any unexpended balance of the appropria- 
tion made for the year ending March 1, 
1938, for administrative or other purposes 


the succeeding year. State ex rel. Brown- 
ing v. Brandjord, 106 M 395, 398, 81 P 
2d 677. 


References 
Veto Case, 69 M 325, 337, 222 P 428. 


StatesC-132. 
59 C.J. States § 382. 


CHAPTER 11 


PURCHASE OF STATE GENERAL FUND WARRANTS WITH LAND BOARD 
FUNDS—NOTICE TO BOARD OF BOND SALES 


Section 79-1101. Prior right to purchase general fund warrants reserved to state. 


79-1102. Notice to land board of bond sales. 
79-1103. Waiver of notice. 
79-1104. Penalty. 
79-1105. Redemption of bonds before maturity. 
79-1101. (1912) Prior right to purchase general fund warrants reserved 


to state. The state of Montana does hereby reserve to itself a preference 
right, prior to the right of any person, company or corporation to purchase 
state general fund warrants hereafter issued with funds under the control 
of the state board of land commissioners and subject to investment. 
Whenever the state board of land commissioners has under its control 
any funds subject to investment which in its judgment it would be ad- 
vantageous to have invested in state general fund warrants, and there are 
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not sufficient funds in the state general fund to pay warrants issued against 
such fund at the time the same are issued and presented for payment, it 
shall authorize and direct the state treasurer to purchase state general 
fund warrants, designating the fund or funds to be so invested and fixing 
the amount or amounts. It shall also give notice to the state auditor of 
the investment to be made by the treasurer, designating the fund or funds 
to be invested and the amount or amounts. The auditor shall thereupon 
cause to be attached to, or stamped, written, or printed upon each general 
fund warrant thereafter issued, until warrants totaling the amount or 
amounts so designated have been issued, a notice to the effect that the 
state will exercise its preference right to purchase such warrant. The 
state treasurer shall thereafter when such warrant is presented to him, pay — 
the same out of the proper fund as designated by the board and the warrant 
so purchased shall be registered as other state warrants and bear interest 
as provided by law. 

When the designated amounts have been invested, the state treasurer 
shall notify the secretary of the state board of land commissioners, who 
Shall thereupon issue orders upon the proper funds addressed to the state 
auditor for warrants to be issued in favor of the treasurer. 


History: En. Sec. 89, Ch. 147, L. 1909; StatesG-124. 
re-en. Sec. 1912, R. C. M. 1921; amd. Sec. 59 C.J. States § 374 et seq. 
1, Ch. 15, L. 1927. 


79-1102. (1913) Notice to land board of bond sales. All officers in 
charge of county, city, school district and irrigation district bond sales shall, 
at least twenty days prior to the date of such sales, furnish to the state board 
of land commissioners a copy of the advertisement of such bond sale, and 
shall thereafter furnish any further information concerning said sale which 
may be requested by said board. 


History: En. Sec. 1, Ch. 78, L. 1921; Counties€183(1); Municipal Corpora- 


re-en. Sec. 1913, R. C. M. 1921. 


NOTE.—Prior acts were section 2199, 
revised codes 1907. Repealed, by impli- 
cation, by chapter 147, laws of 1909, the 
attempted amendment by chapter 25, laws 
of 1913, being therefore void. 


tions€—929; Schools and School Districts 
€=—97(6); Waters and Water Courses¢2 
230(4). 

20 C.J.S. Counties § 269; 44 C.J. Munici- 
pal Corporations § 4186 et seq.; 56 C.J. 
Schools and School Districts § 744; 67 C.J. 


Waters § 914. 


79-1103. (1914) Waiver of notice. In lieu of compliance with the pro- 
visions of section 79-1102 the officers therein named may, at any time prior 
to the date of any such bond sale, obtain from the state board of land com- 
missioners a written waiver of compliance with the provisions of said 
section. 


History: En. Sec. 2, Ch. 78, L. 1921; 
re-en. Sec. 1914, R. C. M. 1921. 


79-1104, (1915) Penalty. <A failure to comply with the provisions cf 
this act by any officers charged with said duties shall constitute a mis- 
demeanor and be punishable as such. 


History: En. Sec. 3, Ch. 78, L. 1921; 
re-en. Sec. 1915, R. C. M. 1921. 


79-1105. (1916) Redemption of bonds before maturity. The state board 
of land commissioners and the officers acting for or under this board shall 
permit any school district, town, city or county to pay and redeem one or 
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more of its bonds held by the state for the credit of any fund under the 
investment administration of the said board at any time before maturity ; 
but in calculating the unpaid interest accrued on any such bond or bonds at 
the time of such payment and redemption, interest for a fractional month 
shall be ealeulated and collected for a full month. 

Payment and redemption of such bonds shall be made at the office of 
the state treasurer unless the bonds by their own terms and provisions are 
made payable at some other place and payment at his office would be dis- 
advantageous to the redemptioner. When such bonds have been so paid 
and redeemed, the state treasurer shall effectually cancel the bonds and 
the attached coupons by perforation or otherwise and mail to the proper 
treasurer together with his receipt. 

This section shall not be so construed, however, as to authorize or permit 
any school district, town, city or county to issue refunding bonds for 
the purpose of paying and redeeming any bond or bonds held by the 
state before the optional or redeemable date therein stated, nor to grant 
the right to pay any such bond or bonds held by the state before the 
optional or redeemable date from the proceeds of refunding bonds, except 
as provided in section 75-3907. 


History: En. Sec. 2, Ch. 33, L. 1907; ©9538; Schools and School Districts¢= 


re-en. Sec. 2202, Rev. C. 1907; amd. Sec. 
91, Ch. 147, L. 1909; re-en. Sec. 1916, R. C. 
M. 1921; amd. Sec. 1, Ch. 70, L. 1925; amd. 
Bec e! acl 3, ly, 1929. 


Counties€-187; Municipal Corporations 


97(9); Waters and Water Courses€—230 
(6). 
20 C.J.S. Counties § 276; 44 C.J. Munici- 
pal Corporations § 4220; Schools and 
School Districts § 747; 67 C.J. Waters 
§ 919. 


CHAPTER 12 
MONTANA TRUST AND LEGACY FUND—UNIFIED INVESTMENT PLAN 


Section 79-1201. Unified investment plan for investment of Montana trust and legacy fund. 


79-1202. Funds to be invested according to unified plan. 
79-1203. Departments may request investment of funds according to unified invest- 
ment plan. 
79-1204. Transfer of investments of permanent funds. 
79-1205. Transfer of investments of department funds. 
79-1206. Investment of funds—supreme court supervision—duty of land commis- 
sioners. 
79-1207. Sale and transfer of securities—power of land board concerning. 
79-1208. Treasurer’s account of funds—auditor’s account. 
79-1209. Compensation of state for administering funds. 
79-1210. Transfer of accrued interest. 
79-1211. Annual transfer of interest collected. 
79-1212. Payments from Montana trust and legacy fund. 
79-1213. Payments made on order of board—annual statement of treasurer. 
79-1214. Limitation on payments from funds. 
79-1215. Records of treasurer—publicity to contributors given by legislature. 
79-1216. Reports of state treasurer concerning funds. 
79-1201. (5668.19) Unified investment plan for investment of Montana 


trust and legacy fund. This section shall be regarded as a general ex- 
planation of the main features of the act. The term Unified Investment Plan 
as used in this act shall denote the investment and administration by the 
state board of land commissioners of the various funds which it is author- 
ized to invest and administer under the provisions of this act, and under 
the provisions of article X XI of the constitution of the state, as one common 
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fund to be known and designated as the Montana trust and legacy fund, as 
hereinafter in this act more specifically provided. Under this plan all 
securities purchased and all cash on hand will belong jointly to the funds 
invested; they will share the interest collected on the same basis, and losses 
if any will automatically distribute themselves pro-rata over all the funds; 
but each fund will maintain its separate existence; all receipts for each 
fund including its share of the interest collected will be added to that fund, 
and every payment made will be deducted from the proper fund. 


History: En. Sec. 1, Ch. 70, L. 1929. constitution, the credit of contributing 
counties and school districts is donated or 


Operation and Hffect 

Held, that the claim that by reason of 
the provision of the state insurance act 
requiring fund thereunder collected to be 
invested in Montana trust and legacy 
fund secs. 79-1201 to 79-1216 inclusive 
subject to limitations of art. XXI of 


79-1202. 


loaned in violation of see, 1, art. XIII of 
constitution cannot be maintained. State 
v. Holmes, 100 M 256, 289, 47 P 2d 624. 


States@-124. 
59 C.J. States § 374 et seq. 


(5668.20) Funds to be invested according to unified plan. The 


state board of land commissioners is hereby authorized and required to 
invest according to this plan under the provisions of this act the following 
funds: The escheated estates fund, meaning all of the various sums paid 
over to the state treasurer from estates escheated or escheating to the state 
which have not been transferred to the public school permanent fund; all 
funds arising from any donation, gift, grant, bequest or devise for the sup- 
port, maintenance or benefit of any institution of learning or any institution 
supported in whole or in part by the state of Montana and not intended for 
immediate use but subject to long term investment and not legally in the 
custody of any lawfully constituted board, unless some other investment 
agency has been designated by the donor or by statute; all funds which 
become parts of the Montana trust and legacy fund under the provisions of 
article XXI of the constitution; and all other public funds of the state 
subject to long-term investment not legally in the custody of any lawfully 
constituted board. No fund arising mainly from federal land grants made 
to the state of Montana shall be invested or administered under this plan. 
History: En. Sec. 2, Ch. 70, L. 1929. 


79-1203. (5668.21) Departments may request investment of funds ac- 
cording to unified investment plan. Any department of the government of 
the state of Montana, state board, commission, bureau, institution, office or 
officer, which has under its or his administration any fund subject to in- 
vestment, is hereby granted the right, upon making request therefor, to have 
such fund or any part thereof invested by the state board of land commis- 
sioners according to this plan under the provisions of this act. The said 
board is hereby authorized and required to invest and administer the fund 
or part of fund for which such request has been made. 

History: En. Sec. 3, Ch. 70, L. 1929. 


79-1204, (5668.22) Transfer of investments of permanent funds. In- 
vestments belonging to the funds designated in section 79-1202 shall be 
transferred to the account of the Montana trust and legacy fund as of July 
Bow bs es 


History: En. Sec. 4, Ch. 70, L. 1929. States€?127. 


59 C.J. States § 378. 
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79-1205. (5668.23) Transfer of investments of department funds. In- 
vestments belonging to any of the funds embraced under the provisions of 
section 79-1203 of which the state board of land commissioners has assumed 
the investment administration, shall be transferred to the account of the 
Montana trust and legacy fund upon request for such transfer made by the 
officer or authority having charge of such fund, if in the judgment of the 
board such securities in every way constitute safe and satisfactory invest- 
ments for the Montana trust and legacy fund. 

History: En. Sec. 5, Ch. 70, L. 1929. 


79-1206. (5668.24) Investment of funds—supreme court supervision— 
duty of land commissioners. All funds invested according to the unified 
investment plan shall be invested as one common fund to be known and 
designated as the Montana trust and legacy fund as provided in article XXI 
of the constitution, and shall be invested in the same kinds of securities as 
the constitution and the statutes prescribe for the investment of the other 
funds under the administration of the state board of land commissioners, 
and also subject to the special limitations of the said article XXI. The entire 
investment administration of all these funds shall be subject to the super- 
vision of the justices of the supreme court as provided in section 17 of the 
said article. The commissioner of state lands and investments shall perform 
the same duties and exercise the same powers with regard to the invest- 
ment administration of the funds under the unified investment plan as he 
performs with regard to the other investments made by the state board of 
land commissioners. 

History: En. Sec. 6, Ch. 70, L. 1929. 


79-1207. (5668.25) Sale and transfer of securities—power of land board 
concerning. The state board of land commissioners is hereby specifically 
granted the power and authority to sell and transfer at their full and true 
value any securities belonging to the Montana trust and legacy fund to any 
other fund under its control or to investors, when it finds such sale and 
transfer necessary to raise money for payments due from the said fund. 


History: En. Sec. 7, Ch. 70, L. 1929. 


79-1208. (5668.26) Treasurer’s account of funds —auditor’s account. 
The state treasurer shall keep a separate account to be designated by name 
and number for each and every fund which is invested and administered as 
part of the Montana trust and legacy fund and shall also. keep an account of 
the total of such fund and.of all the investments belonging to such fund. 
Every receipt and collection for each and every fund shall when received 
be added to the particular fund to which it belongs, and every payment made 
shall be deducted from the proper fund. The state auditor shall in all cases 
keep accounts corresponding to those required to be kept by the state treas- 
urer under the provisions of this act. 


History. Bn>-Sec.-S8, ‘Ch.'"70, “Ie 1929. 


79-1209. (5668.27) Compensation of state for administering funds. The 
state shall be entitled to receive as compensation for the administration of 
all the funds administered under this act one-twentieth (1/20) of all the 
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interest collected thereon each year, less the losses, if any, ascertained during 
the same year. (See section 11 of article X_XIJ, constitution.) 
History: En. Sec. 9, Ch. 70, L. 1929. 


79-1210. (5668.28) Transfer of accrued interest. On December 31, 
1929, the state treasurer shall transfer from the total interest receipts for 
the Montana trust and legacy fund up to that date all interest accrued but 
unpaid on July 1, 1929, on all securities taken over by the state board of 
land commissioners, and add such accrued interest to the individual funds to 
which it belongs. From the balance of the interest collected up to December 
31, the state treasurer shall transfer to the state general fund one-twentieth 
(1/20) less all the losses, if any, on the investments ascertained up to that 
time. 

The balance of the interest collected shall be added pro rata to each and 
every fund constituting the Montana trust and legacy fund, which was part 
of that fund on July 1, 1929, and still remains a part thereof, based on the 
total thereof on that date, and shall be added to each such fund, or held 
available for payment, according to the provisions of the statutes and other 
valid provisions applicable thereto. 

' History: En. Sec. 10, Ch. 70, L. 1929. 


79-1211. (5668.29) Annual transfer of interest collected. On the last 
day of December, 1930, and on the last day of December each year thereafter, 
the state treasurer shall transfer to the state general fund one-twentieth 
(1/20) of all the interest collected during that year, less all the losses ascer- 
tained during that year, if any, which losses shall be deducted from the one- 
twentieth (1/20) constituting the compensation of the state. The balance 
of the interest collected shall be credited pro rata to each and every fund 
then constituting the Montana trust and legacy fund that was in the keep- 
ing of the state on January 1, of that year, based on the total thereof on 
that date, and shall be added to each such fund, or held available for pay- 
ment, according to the provisions of section 11 of article XXI of the con- 
stitution and of the statutes and other valid provisions applicable thereto. 
If any fund is larger or smaller on December 31, than on January 1 of the 
same year, then the average of the amounts on these two dates shall be the 
basis for calculating the interest to be credited to that fund. 

History: En. Sec. 11, Ch. 70, L. 1929. 


79-1212. (5668.30) Payments from Montana trust and legacy fund. 
The principal, and any part thereof, of each and every fund constituting the 
Montana trust and legacy fund shall be subject to payment at any time when 
due under the constitutional and statutory provisions applicable thereto and 
according to the provisions of the gift, donation, grant, legacy, bequest, or 
devise through or from which the particular fund arises. Both payments 
of interest earnings and payments of principal shall be made upon warrants 
duly issued by the state auditor under orders received by him from the 
authorities having the legal control of the use of the various funds. 

History: En. Sec. 12, Ch. 70, L. 1929. 


79-1218. (5668.31) Payments made on order of board—annual statement 
of treasurer. Whenever any payment is required to be made of interest or 
principal from any endowment fund or other fund administered as part of 
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the Montana trust and legacy fund, which payment is not subject to the 
order of any department of the government of the state, state board, com- 
mission, bureau, institution, office or officer, other than the state board of 
land commissioners, the state treasurer shall send a statement in duplicate 
to such board of the payment or payments to be made showing all essential 
facts relating thereto. The board shall then issue orders upon the state 
auditor to issue warrants for all payments approved by it. 


During January of each year, the state treasurer shall submit to the 
board a statement covering all such interest payments to be made for the 
preceding year and all such payments from principal to be made at that 
time giving all necessary information relating thereto. The board shall 
then issue orders upon the state auditor to issue warrants for all payments 
approved by it. 

History: En. Sec. 13, Ch. 70, L. 1929. 


79-1214, (5668.32) Limitation on payments from funds. No order or 
warrant shall ever be issued upon the Montana trust and legacy fund for a 
larger amount than the sum total of the particular fund to which it apples, 
and if such order or warrant is issued, the state treasurer shall refuse to pay 
the same and shall be personally liable under his official bond for the 
entire overdraft resulting from such payment if made. 


History: En. Sec. 14, Ch. 70, L. 1929. States€—80(1), 124. 
59 C.J. States §§ 236 et seq., 374 et seq. 


79-1215. (5668.33) Records of treasurer—publicity to contributors given 
by legislature. The state treasurer shall keep in a book provided for that pur- 
pose, a permanent record of all gifts, donations, grants, legacies, bequests, 
devises and other contributions administered by the state board of land com- 
missioners under article X XI of the constitution and acts and parts of acts 
carrying this part of the constitution into effect. This record shall show 
the names of the givers, the purposes of the contributions and all essential 
facts relating thereto. A duplicate of this record shall be kept by the 
secretary of state. These records shall be preserved perpetually as a last- 
ing memorial to the givers and their interest in society. The legislative 
assembly shall from time to time make provisions for suitable publicity con- 
cerning these benefactors of their fellowmen. 

History: En. Sec. 15, Ch. 70, L. 1929. States@73. 
59 C.J. States § 143. 

79-1216. (5668.34) Reports of state treasurer concerning funds. The 
state treasurer shall from time to time make such reports relating to the 
affairs of the. Montana trust and legacy fund as the state board of land 
commissioners may call for. 

History: En. Sec. 16, Ch. 70, L. 1929. 


CHAPTER 13 
POST WAR PLANNING AND CONSTRUCTION RESERVE FUND 


~ Section 79-1301. Creation of post war planning and construction reserve fund and commis- 
sion. 

79-1302. Authority to invest. 

79-1303. Use for which fund held. 
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79-1304. Post war planning and construction commission created—personnel—ap- 
pointment. 

79-1305. Studies, plans and surveys—termination of war emergency. 

79-1306. Liaison with other agencies. 

79-1307. Acceptance of grants—plans and specifications. 

79-1308. Appropriation to fund. 


79-1301. Creation of post war planning and construction reserve fund 
and commission. There is hereby established a fund to be known as the 
“post war planning and construction reserve fund”, which shall consist of 
moneys appropriated, transferred or credited thereto by this act or by any 
other law. 

History: En. Sec. 1, Ch. 148, L. 1945. 


79-1302. Authority to invest. This fund shall be kept entirely separate 
and apart from all other funds of the state of Montana. The commission as 
provided for herein shall have the sole power and authority to invest all 
moneys of the fund in such securities as are legal for the investment of 
funds of the state of Montana. The interest and income from the investment 
of the fund shall be a part of the fund. 

History: En. Sec. 2, Ch. 148, L. 1945. 


79-1303. Use for which fund held. The said fund shall be held for such 
post war use as shall hereafter be directed by the legislative assembly of 
the state of Montana, and no other use whatsoever shall be made except 
as hereinafter provided, and is to be used under such direction of the legis- 
lative assembly for the purpose of defraying or financing all or part of the 
eost of a long range post war program of public improvements and better- 
ments for execution by the state or any of its agencies, including capital 
acquisition, replacements, additions, improvements, construction, reconstruc- 
tion, deferred maintenance, developmental services, water conservation and 
such other purposes as may be authorized by the legislative assembly. 

History: En. Sec. 3, Ch. 148, L. 1945. 


79-1304. Post war planning and construction commission created— 
personnel—appointment. There is hereby created a commission to be 
known as the “post war planning and construction commission” which shall 
consist of eleven members. The governor shall be a member of the commis- 
sion and shall be the chairman and four members shall be appointed by the 
governor; three members of the house of representatives to be appointed 
by the speaker and three members of the senate to be appointed by the presi- 
dent upon the advice and consent of the committee on committees of the 
senate shall be ex offico members of the commission, with right to vote. 

The commission may appoint and employ a secretary and such other 
employees as are necessary to carry out the purpose and intent of this act. 

History: En. Sec. 4, Ch. 148, L. 1945. 


79-1305. Studies, plans and surveys—termination of war emergency. 
The commission is hereby directed and authorized to make studies, plans and 
surveys for needed and necessary post war construction, improvements and 
development in and about all institutions and buildings of every kind and 
character owned or operated by the state of Montana, and water conserva- 
tion projects, including but not limited to educational, penal, correctional, 
administrative and custodial institutions, to the end that the design, plans 
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and specifications, surveys and advisability of construction, together with 
the scope, cost, employment possibilities, materials and equipment needed for 
such projects following the termination of the war, will be readily available. 

The date of the termination of the war shall be the date proclaimed by 
the president as the termination of the existing war emergency or the date 
specified in a concurrent resolution of the two houses of congress as the date 
of such termination, or following the date on which the congress by a con- 
current resolution of the two houses finds as a fact that the war emergency 
has been relieved to an extent that will justify construction, water con- 
servation, improvements and developments as provided for herein. 

History: En. Sec. 5, Ch. 148, L. 1945. 


79-1306. Liaison with other agencies. The commission is hereby author- 
ized to maintain liaison with federal, state and local officials and agencies 
having duties and responsibilities related to post war planning. 

History: En. Sec. 6, Ch. 148, L. 1945. 


79-1307. Acceptance of grants—plans and specifications. (a) The 
commission is hereby authorized to accept any grant of funds made by the 
United States or any department or agency thereof for the purpose of 
assisting it in the carrying out of any of its functions. 

(b) When the commission has completed studies of a long range post 
war building, water conservation and construction program as provided 
herein, it shall submit such studies to the board of examiners who shall there- 
upon employ architects, engineers and such other personnel as may be 
necessary to prepare plans and specifications therefor and such architects 
and engineers and other personnel so employed shall be paid therefor from 
the appropriation for that purpose herein provided. Such plans and specifi- 
eations shall upon their completion be submitted to the commission for its 
approval. 

(c) The members of the commission shall receive no compensation for 
their services but shall be reimbursed for the expenses necessarily incurred 
by them in the performance of their duties. 

(d) The commission may request and shall receive from any agency or 
political subdivision of the state such assistance and data as will enable it 
to carry out its duties. 

(e) The commission is hereby granted the sole power of investment of 
the fund herein provided for. 

(f) The commission shall report to the governor and to the legislative 
assembly its acts, findings and proceedings as contemplated herein. 

History: En. Sec. 7, Ch. 148, L. 1945. 3 


79-1308. Appropriation to fund. There is hereby appropriated to the 
“post war planning and construction reserve fund” provided for herein, the 
sum of four and one-half million dollars from any moneys in the state treas- 
ury not otherwise appropriated, and the state treasurer is hereby instructed 
to transfer such amount from the state general fund to the post war planning 
and construction reserve fund of which appropriation the sum of ten thou- 
sand dollars ($10,000.00) shall be and it is hereby made available for admin- 
istrative expenses, and the further sum of not to exceed two hundred fifty 
thousand dollars ($250,000.00) shall be and it is hereby made available for 
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architectural and engineering costs as contemplated in section 79-1307 (b) 
above. Such moneys shall be payable on audit and warrant in the same 
manner as other funds of the state of Montana. 

History: En. Sec. 8, Ch. 148, L. 1945. 


CHAPTER 14 


INTEREST AND INCOME FUND OF STATE EDUCATIONAL INSTITUTIONS 
—BIENNIAL STATEMENTS 


Section 79-1401. Monthly deposit of moneys received from permanent funds of state edu- 

cational institutions. ; 

79-1402. Disbursement of said funds. 

79-1403. Income and interest fund to be first exhausted in payment of claims. 

79-1404. Quarterly statement of expenses incurred and disbursements made on 
account of federal funds. 

79-1405. Biennial statement of receipts and expenditures of state educational insti- 
tutions. 


79-1401. (1922) Monthly deposit of moneys received from permanent 
funds of state educational institutions. All moneys received from the in- 
vestment of the permanent funds of the university of Montana, the agri- 
cultural college of Montana, school of mines of Montana, state normal school 
of Montana, state reform school of Montana, and deaf and dumb school of 
Montana, and all money received from the leasing of lands granted to 
said institutions, shall, at the close of each calendar month, be deposited 
with the state treasurer of Montana for each of such institutions, to the 
credit of what shall be known and designated as the “interest and income 
fund” of each of said institutions. 


History: En. Sec. 1, Ch. 120, L. 1909; StatesG-124. 
re-en. Sec. 1922, R. C. M. 1921. 59 C.J. States § 374 et seq. 


79-1402. (1923) Disbursement of said funds. The money received by 
the state treasurer under the provisions of the preceding section shall be 
paid out by him only on warrant issued by the state auditor in payment of 
claims for expenses actually incurred for the support and maintenance of 
the institution filing the same, and the state auditor shall not draw warrants 
on said interest and income funds for any such claims until after the 
claim has been duly filed with and audited and approved by the state 
board of examiners. 


History: En. Sec. 2, Ch. 120, L. 1909; StatesC-123. 
re-en. Sec. 1923, R. C. M. 1921. 59 C.J. States § 376 et seq. 


79-1403. (1924) Income and interest fund to be first exhausted in pay- 
ment of claims. In the payment of claims presented by any of the insti- 
tutions named in section 79-1401, the interest and income funds mentioned in 
said section, so far as available for the payment of the items set out in said 
claim, shall be exhausted before any warrants shall be drawn against 
the appropriation made by the state out of the general fund for the 
maintenance of the institution filing the claim. 

History: En. Sec. 3, Ch. 120, L. 1909; References 
re-en. Sec. 1924, R. C. M, 1921. Anderson v. Mace et al., 99 M 421, 45 
Pe ibe 

79-1404. (1925) Quarterly statement of expenses incurred and dis- 

bursements made on account of federal funds. On the first of March, first 
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of June, first of September, and first of December of each year, the executive 
board of each of the institutions named in section 79-1401 shall prepare or 
cause to be prepared a detailed statement, showing all the expenses incurred 
and all disbursements made by such institution during the preceding quarter, 
and the purposes for which the same were made, out of funds, if any, 
appropriated by the United States government for the maintenance and 
support of any such institutions. Such report shall be signed and verified 
under oath by the president of the executive board and treasurer of the 
institution making the same, and shall be filed with the state board of 
examiners. 


History: En. Sec. 4, Ch. 120, L. 1909; 14 C.J.S. Colleges and Universities § 10; 
re-en. Sec. 1925, R. C. M. 1921. 50 C.J. Prisons § 33 et seq.; 59 C.J. States 
§ 273. ‘ 


Colleges and Universities€—6(1); Pris- 
ons©—12; States¢82. 


79-1405. (1926) Biennial statement of receipts and expenditures of state 
educational institutions. The executive board of each of the institutions 
named in section 79-1401 shall, at the end of November of each even- 
numbered year, beginning with November 30, 1910, prepare or cause to be 
prepared a full detailed statement, showing all moneys, if any, received by 
such institution from the United States government, and of the moneys 
received from the investment of the permanent school funds of the institu- 
tions, and of moneys received from the leasing of lands granted to such 
institutions, and all money appropriated by the state of Montana out of the 
general fund for such institution, and all money received from tuitions 
or any other sources whatever during the two years preceding the thirtieth 
day of November. 

Such report shall also show all disbursements made out of the funds 
received from each of the sources mentioned above in this section, and 
the purposes for which each disbursement was made during such two years. 
Said reports shall also contain a statement showing the amount of money, 
if any, that will be received from the United States government for the 
maintenance and support of the institution for the next ensuing two years, 
and also an estimate of the amounts of money that will be received for 
the maintenance of institution from the investment of the permanent fund 
thereof, and from the leasing of lands granted to the institution for the 
next ensuing two years. Said reports shall be signed and verified under 
oath by the president of the executive board and treasurer of the institu- 
tion, and filed with the governor of the state of Montana within ten days 
from and after November thirtieth of each even-numbered year. 


History: En. Sec. 5, Ch. 120, L. 1909; 
re-en. Sec. 1926, R. C. M. 1921. 


CHAPTER 15 


PAYMENT OF INTEREST ON LAND GRANT WARRANTS—DISPOSAL OF 
FINES—VENUE OF ACTIONS—VIOLATING 1909 LAND ACT A FELONY 


Section 79-1501. Payment of interest—land grant warrants. 
79-1502. Disposal of fines. 
79-1503. Suits, where triable. 
79-1504. Violation of 1909 land act a felony—penalty. 
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79-1501. (1917) Payment of interest—land grant warrants. The in- 
terest on all land grant warrants shall be payable on the first day of July 
next succeeding the date of issue, and annually thereafter. Whenever there 
is sufficient money in any of the land grant funds to pay outstanding war- 
rants, or interest thereon, the treasurer shall cause to be published a brief 
notice that said warrants, or the interest on particular warrants on which 
interest would be payable on July first, describing them by numbers and 
names of funds, will be forthwith payable; and on the presentation of any 
such warrants, on, or at any time after July first, the treasurer shall pay the 
interest thereon, indorsing the date of payment and amount paid of each 
warrant, returning the same to the holder; and he shall keep a register 
showing the dates and amounts of each interest payment on each warrant, 
in each fund; and if any warrants are called for payment, interest thereon 
shall cease on the date fixed in said notice. 


History: En. Sec. 3512, Pol. C. 1895; States@-142. 
re-en. Sec. 2204, Rev. C. 1907; amd. Sec. 59 C.J. States § 408. 
92, Ch. 147, L. 1909; re-en. Sec. 1917, R. C. 
M. 1921. 


79-1502. (1919) Disposal of fines. All moneys received as fines, fees, 
and forfeitures under this act, or as penalties for the violation of any of the 
land laws of this state, or as fees, fines or forfeitures under any amend- 
ments of this act, shall be paid to the state treasurer, and by him deposited 
to the credit of the general fund. 


History: En. Sec. 104, Ch. 147, L. 1909; Fines¢—20; Forfeitures€-10; States¢= 
amd. Sec. 1, Ch. 99, L. 1917; amd. Sec. 1, 126. 
Ch. 171, L. 1919; amd. Sec. 1, Ch. 103, L. 36 C.J.S. Fines §19; 37 C.J.S. Forfeit- 
1921; re-en. Sec. 1919, R. C. M. 1921. ures §§ 8, 9; 59 C.J. States § 378. 


79-1503. (1921) Suits, where triable. All actions for the recovery of 
money due under this act, or for the cancellation of leases, or for the can- 
cellation of certificates of purchase or patents, or for the recovery of state 
lands, actions of forcible entry and detainer, actions for ejectment, and all 
other actions affecting any state lands, shall be controlled, as to venue, by 
the provisions of the code of civil procedure relating to the place of trial of 
civil actions; and shall be conducted by the attorney general. 


History: En. Sec. 100, Ch. 147, L. 1909; Venue€=2 et seq. 
re-en. Sec. 1921, R. C. M. 1921. 67 C.J. Venue § 27 et seq. 


79-1504. (1927) Violation of 1909 land act a felony—penalty. Any 
officer or employee of the state of Montana guilty of a violation of any of the 
provisions of this act and not herein otherwise provided for is hereby 
declared guilty of a felony, and shall be punished by imprisonment in the 
state prison for a term not exceeding ten years, or by a fine not exceeding 
five thousand dollars, or by both fine and imprisonment. 


History: En. Sec. 106, Ch. 147, L. 1909; States¢=81. 
re-en. Sec. 1927, R. C. M. 1921. 59 C.J. States § 229 et seq. 
CHAPTER 16 


INDIAN WELFARE FUNDS—ADMINISTRATION 


Section 79-1601. State departments and bureaus authorized to administer federal funds 
for welfare of Indians. 
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79-1602. Board of health—board of education—bureau of child and animal pro- 
tection—administration of federal funds for Indians. 

79-1603. Budgets—accounting to federal disbursing and auditing officers—duty of 
state departments and bureaus. 


79-1601. (5668.14) State departments and bureaus authorized to ad- 
minister federal funds for welfare of Indians. If and whenever the congress 
of the United States shall authorize the administration of federal appro- 
priations for the welfare of the Indians of Montana through the agency of 
public departments and bureaus of this state, full power and authority is 
conferred upon such state agencies to administer the expenditure of such 
federal appropriations for the welfare of such Indians within the scope of 
the powers conferred upon such departments by law. 


History: En. Sec. 1, Ch. 65, L. 1927. Indians€>7. 
42 C.J.S. Indians § 22. 


79-1602. (5668.15) Board of health—board of education—bureau of 
child and animal protection—administration of federal funds for Indians. 
In furtherance of this authorization, the state board of health is hereby 
authorized, empowered and directed to administer the expenditure of all 
such federal appropriations as may be made for the care and hospitalization 
of and for medical attention to sick or injured Indians, and for the control 
and prevention of communicable and infectious diseases, and general sani- 
tation among the Indians of Montana. The state board of education is 
authorized, empowered and directed to administer the expenditure of such 
federal appropriations as may be made for the construction and maintenance 
-of schools and the education of the Montana Indians. The state bureau of 
child and animal protection is authorized, empowered and directed to ad- 
minister the expenditure of such federal appropriations as may be made for 
the relief of aged, infirm, and indigent Indians throughout the state of Mon- 
tana. Subject to such limitations as the congress of the United States or 
the secretary of the interior may lawfully impose upon the administration 
of such funds, the several state departments above mentioned are authorized 
to expend the same for the purposes within their respective jurisdictions 
which in the opinion of the respective heads of said departments will best 
conserve the interests and welfare of all the Indians residing within the 
state of Montana. 


History: En. Sec. 2, Ch. 65, L. 1927. 


79-1603. (5668.16) Budgets—accounting to federal disbursing and 
auditing officers—duty of state departments and bureaus. If the congress 
of the United States shall require the submission of budgets to the secretary 
of the interior or any other federal agency before authorizing the expendi- 
ture of federal funds, such state agencies are hereby authorized to prepare 
budgets showing the amounts necessary during each year to carry out the 
‘purposes for which such federal appropriations may be made, and shall 
submit such budgets when prepared to the state board of control who shall 
coordinate the same so far as possible and approve them before they are 
forwarded to the federal agency charged with receiving them by congress. 
Thereafter said state agencies shall account directly to the federal dis- 
bursing and auditing officers and employees of each of said departments 
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shall be responsible upon their official bonds to such federal disbursing and 
auditing officers for a proper accounting for all funds so disbursed. 
History: En. Sec. 3, Ch. 65, L. 1927. 


CHAPTER 17 


STATE AND TAXING UNITS—AMORTIZATION PREFERRED 
—FISCAL AGENCIES FOR PAYMENT 


BONDS OF 


Section 79-1701. Amortization bonds preferred on bonding of state or taxing districts. 


79-1702. Amortization bonds and serial bonds defined. 

79-1703. Matters to be considered on bids for bonds—interest. 

79-1704. Statement of preference of amortization bonds to be included in notice of 
sale. 

79-1705. Copy of notice of sale to be sent register of state lands. 

79-1706. Governor to designate fiscal agencies for bonds. 

79-1707. Bond required of fiscal agencies. 

79-1708. Redemption money may be deposited with fiscal agencies. 

79-1709. Cancellation of bonds and coupons on receipt of redemption moneys by 
fiscal agencies. 

79-1710. Auditor to be notified by bonding districts of fiscal agents—auditor to 
advise governor—notice of place of payment. 

79-1711. Bonding district not responsible for funds remitted to fiscal agents. 

79-1712. Liability of treasurer neglecting to perform duty under act. 

79-1713. Change of fiscal agency by governor—notice. 

79-1701. (5668.1) Amortization bonds preferred on bonding of state cr 


taxing districts. Whenever the state of Montana, or any county, city, town, 
school district, or any other taxing unit in the state of Montana having the 
power to issue and negotiate bonds, does hereafter issue its bonds, such bonds 
shall be payable on the amortization plan if bonds in this form can be sold 
and disposed of at a reasonable rate of interest. If amortization bonds can 
not be negotiated at such reasonable rate of interest, advantageous to the 
people for whose benefit the same are issued, then in such ease, serial bonds 


may be issued in place of amortization bonds. 


History: En. Sec. 1, Ch. 38, L. 1923. 


Cross-References 


Attorney general to give opinion as to 
validity of bonds, secs. 82-410 to 82-413. 

Bridge bonds, sec. 32-709. 

Cities and towns, bonds, secs. 11-966, 
11-2301 et seq. 

County bonds, sec. 16-2001 et seq. 

Drainage district bonds, sec. 89-2501. 

Highway bonds, see. 32-202. 

Housing authority bonds, sees. 35-114, 
35-116, 

Irrigation district bonds, sees. 89-1703 
to 89-1708. 

Labratory building bonds, sec. 78-601 et 
seq. 

Limitation of actions testing validity 
of bonds, sec. 82-412. 

Local improvement districts, highways, 
secs. 32-501 to 32-527. 

School bonds, sec. 75-3901 et seq. 


79-1702. 


Operation and Effect 


Held, that this section providing that 
the state, municipal corporations or dis- 
tricts in issuing bonds shall give prefer- 
ence to amortization bonds and accept 
serial bonds only when the former cannot 
be negotiated to good advantage, is in- 
applicable to the issuance of irrigation 
district bonds, and that the provisions of 
the irrigation law (89-1703—89-1705 and 
89-1707), dealing with the subject spe- 
cially, are controlling. Walden v. Bitter 
Root Irr. Dist., 68 M 281, 292, 217 P 646. 

Held, that this section, declaring that 
when the state or a subdivision thereof 
issues bonds they shall be made payable 
on the amortization plan unless they ecan- 
not be negotiated at a reasonable rate of 
interest in which event serial bonds may 
be issued in their place, is not retroactive. 
Educational Bonds Case, 68 M 526, 527 et 
seq., 219 P 637. 


(5668.2) Amortization bonds and serial bonds defined. 1. 


The term ‘amortization bonds” is hereby defined as meaning that kind of 
bonds on which part of the principal is required to be paid each time interest 
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becomes due and payable, which part payment on the principal increases at 
each succeeding installment in the same amount that interest payment de- 
creases, So that the combined amount due on principal and interest on each 
succeeding due date remains the same until the bond is paid in full. 


2. The term “serial bonds” is hereby defined as meaning that form 
of bonds under which one or more individual bonds become due and must 
be paid at regular intervals during the term for which the bonds were 
issued, so that the last bond will be taken up and paid at the expiration 
of the term for which the bonds were issued. 

History: En. Sec. 2, Ch. 38, L. 1923. 


79-1703. (5668.3) Matters to be considered on bids for bonds—in- 
terest. In considering bids for various classes of bonds, the board or offi- 
cers negotiating the same, shall take into account not only the rate of in- 
terest offered or demanded on the various classes, but also what rate of 
interest can be realized on such sinking funds as may be required for the 
payment of serial bonds, and also every other known element affecting the 
total cost of the bond when paid in full. That kind of bond shall be issued 
which in the totality of its effect is the most advantageous to the borrower. 
Provided, however, that this act shall not be so construed as to authorize a 
higher rate of interest on any kind or class of bond than six percentum per 
annum. 

History: En. Sec. 3, Ch. 38, L. 1923. 


79-1704. (5668.4) Statement of preference of amortization bonds to be 
included in notice of sale. The notice given of the sale of any of the bonds 
covered by sections 79-1701 and 79-1702 shall have included therein informa- 
tion to the effect that amortization bonds are the first choice and that serial 
bonds are the second choice. The inclusion of this information as to the 
order of preference of these kind of bonds in the notice of sale, shall be 
deemed to be an essential part of such notice, and the omission of this in- 
formation shall invalidate the issuance of the bonds under such notice. 

History: En. Sec. 4, Ch. 38, L. 1923. 


79-1705. (5668.5) Copy of notice of sale to be sent register of state 
lands. <A copy of the notice of sale of any kind of the bonds covered by this 
act shall be forwarded to the register of state lands of the state of Montana 
in ample time before the date of sale. 

History: En. Sec. 5, Ch. 38, L. 1923. 


79-1706. (5668.6) Governor to designate fiscal agencies for bonds. The 
governor of the state of Montana is hereby authorized to designate one or 
more banks or trust companies in each city in the United States where the 
bonds or interest coupons of any bonds issued by the state of Montana or 
any county, city, town, school district, irrigation district or drainage district 
of Montana, are made payable, as the fiscal agency for the state of Montana 
for the payment of such bonds and coupons. 

History: En. Sec. 1, Ch. 92, L. 1925. 


79-1707. (5668.7) Bond required of fiscal agencies. Before establish- 
ing and designating such fiscal agency, the governor shall, if he deem it 
necessary, require a bond to be given by such bank or trust company to the 
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state of Montana, in such amount as the governor may prescribe, approve 
and deem sufficient to insure the safety and prompt payment of all funds 
deposited with such fiscal agent. Such bond shall be approved by the gover- 
nor and filed in his office. 

History: En. Sec. 2, Ch. 92, L. 1925. 


79-1708. (5668.8) Redemption money may be deposited with fiscal 
agencies. From and after the passage of this act, the treasurer of the state 
of Montana or the treasurer of any county, city, town, school district, irri- 
gation district, or drainage district of Montana may be required to remit to 
the state fiscal agency, at least fifteen (15) days or such other period as 
may be agreed upon, before the maturity of any bonds or coupons payable 
as provided in section 79-1706, a sufficient sum of money to cover the re- 
demption of such bonds or coupons. 

History: En. Sec. 3, Ch. 92, L. 1925. 


79-1709. (5668.9) Cancellation of bonds and coupons on receipt of re- 
demption moneys by fiscal agencies. On the receipt of any funds by such 
fiscal agent, it shall be the duty of such fiscal agent to notify the officers 
from whom received of the receipt thereof, and immediately upon the pay- 
ment of the bonds or coupons for which such funds were remitted, said bonds 
or coupons shall be cancelled and shall be returned to the treasurer of the 
state, county, city, town, school district, irrigation district, or eke dis- 
trict entitled to the same. | 

History: En. Sec. 4, Ch. 92, L. 1925. 


79-1710. (5668.10) Auditor to be notified by bonding districts of fiscal 
agents—auditor to advise governor—notice of place of payment. It shall be 
the duty of the treasurer of the state of Montana, or any county, city, town, 
school district, irrigation district, or drainage district of Montana, which 
has issued bonds, to advise the state auditor forthwith, giving the name 
and location of all banks or trust companies at which said bonds or interest 
coupons are made payable, whereupon the state auditor shall so advise the 
governor in order that the necessary fiscal agency may be designated. 


It shall be the duty of the state auditor, immediately after the estab- 
lishment of any fiscal agency provided for in this act, to publish a notice in 
some newspaper of general circulation in any city where such bonds are 
made payable, for two weeks, and thereafter all bonds and coupons of the 
state of Montana, or any county, city, town, school district, irrigation dis- 
trict or drainage district of Montana, which are by their terms payable 
at a certain bank in said city, shall be paid at said fiscal agency. 

History: En. Sec. 5, Ch. 92, L. 1925. 


79-1711. (5668.11) Bonding district not responsible for funds remitted 
to fiscal agents. No state, county, city, town, school district, irrigation dis- 
trict or drainage district treasurer shall be held responsible for funds re- 
mitted to any fiscal agency in pursuance of the provisions of this act, after 
the acknowledgment of the receipt of the same by the fiscal agent. 

History: En. Sec. 6, Ch. 92, L. 1925. 


79-1712. (5668.12) Liability of treasurer neglecting to perform duty 
under act. In case any state, county, city, town, school district, irrigation 
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district, or drainage district treasurer shall wilfully neglect or refuse to 
perform the duties imposed by this act, he shall be liable to the holder of 
any bonds or coupons aggrieved thereby, in a sum double the amount of 
such bonds or coupons as shall be dishonored by the neglect or refusal of 
such officer to comply with the provisions of this act, provided the state or 
the municipality shall have funds on hand to pay such obligation herein 
mentioned which may be recovered in a suit at law against such treasurer. 
History: En. Sec. 7, Ch. 92, L. 1925. 


79-1713. (5668.13) Change of fiscal agency by governor—notice. The 
governor of the state may at any time change any fiscal agency in case the 
agency theretofore designated shall neglect or refuse to act, and in case of a 
change being made, it shall be the duty of the state auditor to notify the 
state treasurer and all county, city, town, school district, irrigation district, 
and drainage district treasurers within the state of Montana, of such change, 
and shall publish the same as provided in section 79-1710. 

History: En. Sec. 8, Ch. 92, L. 1925. 


CHAPTER 18 
GENERAL REFUNDING ACT APPLICABLE TO ALL OUTSTANDING BONDS 


Section 79-1801. Refunding state bonds or debentures authorized—interest rate. 
79-1802. Character of bonds—amortization or serial. 
79-1803. Sale of bonds and debentures. 
79-1804. Scope of act. 
79-1805. Cost and expense of refunding. 


79-1801. Refunding state bonds or debentures authorized—interest rate. 
The state board of examiners is hereby authorized and empowered to refund 
any issue of bonds, highway or other debentures, heretofore issued by the 
state of Montana and which are outstanding, or which may hereafter be 
issued by the state of Montana, whenever in the judgment of such board it 
shall be deemed for the best interests of the state to do so; provided, that 
when the amount of any such issue of bonds or debentures is less than five 
hundred thousand ($500,000.00) dollars, the same shall not be refunded 
unless such refunding bonds shall-bear interest at a rate of at least one-half 
of one per cent (14 of 1%) per annum less than the rate of interest on the 
’ bonds to be refunded, and when the amount of any such issue of bonds or 
debentures is more than five hundred thousand ($500,000.00) dollars, the 
same shall not be refunded unless such refunding bonds shall bear interest 
at a rate of at least one-quarter of one per cent (44 of 1%) per annum less 
than the rate of interest on the bonds to be refunded; provided further, that 
refunding bonds or debentures shall not be issued in any greater amount 
than will be required to pay the principal of the bonds or debentures to be 
refunded, plus any defaulted interest thereon. 

History: En. Sec. 1, Ch. 5, L. 1945, 


79.1802. Character of bonds—amortization or serial. All refunding 
bonds or debentures issued by the state board of examiners under the pro- 
visions of this act shall be either amortization bonds, as defined by the 
statutes of the state, or serial bonds. Each issue of refunding bonds or 
debentures shall bear upon their face such statement as may be necessary 
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to show that they are refunding bonds or debentures and the bonds or de- 
bentures which are issued to refund. Each bond and debenture shall be 
signed by the members of the state board of examiners and shall have affixed 
thereto the great seal of the state of Montana. Each serial bond thereof 
shall have coupons attached thereto showing the semi-annual payments due 
thereon, which coupons may be signed with the facsimile signature of each 
member of the state board of examiners. The state board of examiners 
shall prescribe all other details for the form of the bonds or debentures, 
notice and time of sale. They shall be registered in the office of the state 
treasurer in a book to be provided for that purpose. 
History: Hn. Sec. 2, Ch. 5, L. 1945. 


79-1803. Sale of bonds and debentures. The refunding bonds or de- 
bentures which may be issued under the provisions of this act shall be sold 
by the state board of examiners in such manner as they shall deem for the 
best interests of the state, provided that none thereof shall be sold at less 
than its par value; and provided further, that if the state shall hold any 
bonds or debentures to be refunded by any such issue of refunding bonds or 
debentures as investments of institutional or other funds, the same may be 
exchanged for the refunding bonds or debentures, if such exchange be au- 
thorized by the proper state officers or board, subject however to the pro- 
visions for reduced interest rates required by section 79-2501. 

History: En. Sec. 3, Ch. 5, L. 1945. 


79-1804. Scope of act. All of the provisions of the act authorizing the 
issuance of the bonds or debentures which are to be refunded, insofar as 
the same relate to the issuance and sale, term and rate of interest, tax levies 
or funds for the payment and interest thereof, and time and manner of such 
payments, except insofar as the same may be in conflict with the provisions 
of this act, shall apply fully to such refunding bonds or debentures. 

History: En. Sec. 4, Ch. 5, L. 1945. 


79-1805. Cost and expense of refunding. The state board of examiners 
may require the purchaser to bear the cost and expense of refunding any 
issue of bonds or debentures in connection with the bid submitted, or the 
cost and expense may be paid out of the sinking and interest fund when there 
is money in such fund, and the balance remaining in such sinking and in- 
terest fund shall be transferred to and shall become the sinking and interest 
fund for such refunding bonds or debentures, and any and all moneys there- 
after received by the state treasurer for such sinking and interest fund shall 
be placed in the sinking and interest fund of such refunding bonds or 
debentures. 

History: En. Sec. 5, Ch. 5, L. 1945. 


CHAPTER 19 
REVENUE BOND REFINANCING ACT OF 1937 


Section 79-1901. Short title. 
79-1902. Definitions. 
79-1903. Grant of power. ; 
79-1904. Procedure for authorization. 
79-1905. Terms of refunding bonds. 
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79-1906. Validity of refunding bonds. 
79-1907. Sale or exchange of refunding bonds. 
79-1908. Security of the refunding bonds. 
79-1909. Refunding bonds not debts. 

79-1910. Refunding bonds exempt from taxation. 
79-1911. Fiscal agent. 

79-1912. Duties of municipality and officers. 
79-1913. Additional powers and duties. 
79-1914. Right to receivership upon default. 
79-1915. Remedies of refunding bondholders. 
79-1916. Construction of act. 


79-1901. Short title. This act may be cited as “The Revenue Bond Re- 
financing Act of 1937.” 


History: En. Sec. 1, Ch. 121, L. 1937. 44 C.J. Municipal Corporations § 4157 
et seq. 
43 Am. Jur. 394, Public Securities and 
Municipal Corporations¢=907. Obligations, §§ 156-160. 


79-1902. Definitions. The following terms wherever used or referred 
to in this act shall have the following meaning, unless a different meaning 
appears from the context: 


(a) The term “municipality” shall mean any city or town of this state 
or the state water conservation board; 


(b) The term “governing body’, in the case of a city or town, shall 
mean the council, commission, or other body, board, officer or officers having 
charge of the finances thereof, and, in the case of the state water con- 
servation board, shall mean the board itself; 


(c) The term “law” shall mean any act or statute, general, special 
or local, of this state, including, without being limited to, the charter of 
any municipality ; 

(d) The term “enterprise” shall mean any work, undertaking, or project 
which the municipality is or may hereafter be authorized to construct and 
from which the municipality has heretofore derived or may hereafter derive 
revenues, for the refinancing, or the refinancing and improving of which 
enterprise, refunding bonds are issued under this act, and such enterprise 
shall include all improvements, betterments, extensions and replacements 
thereto, and all appurtenances, facilities, lands, rights in land, water rights, 
franchises, and structures in connection therewith or incidental thereto ; 


(e) The term “federal agency” shall include the United States of 
America, the president of the United States of America, the federal emer- 
gency administrator of public works, Reconstruction Finance Corporation, or 
any agency, instrumentality or corporation of the United States of America, 
which has heretofore been or may hereafter be designated or created by or 
pursuant to any act or acts or joint resolution or joint resolutions of the 
congress of the United States of America, or which may be owned or con- 
trolled, directly or indirectly, by the United States of America ; 

(f) The term “improving” shall mean reconstructing, replacing, extend- 
ing, repairing, bettering, equipping, developing, embellishing or improving 
or any one or more of all of the foregoing ; . 

(z) The term “refunding bonds” shall mean notes, bonds, certificates 
or other obligations of a municipality issued pursuant to this act, or pur- 
suant to any other law, as supplemented by, or in conjunction with this act ; 
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(h) The term “refinancing” shall mean funding, refunding, paying or 
discharging, by means of refunding bonds or the proceeds received from 
the sale thereof, all or any part of any notes, bonds, or other obligations 
heretofore or hereafter issued to finance or to aid in financing the acquisition, 
construction or improving of an enterprise and payable solely from all or 
any part of the revenues thereof, including interest thereon in arrears or 
about to become due, whether or not represented by coupons or interest 
certificates ; 

(i) The term “revenues” shall mean all fees, tolls, rates, rentals and 
charges to be levied and collected in connection with and all other income 
and receipts of whatever kind or character derived by the municipality 
from the operation of any enterprise or arising from any enterprise; 

(j) The term “holder of bonds” or “bondholder” or any similar term 
shall mean any person who shall be the bearer of any outstanding refunding 
bond or refunding bonds registered to bearer or not registered, or the regis- 
tered owner of any such outstanding bond or bonds which shall at the time 
be registered other than to bearer; 

(k) Words importing the singular number shall include the plural 
number in each case and vice versa, and words importing persons shall in- 
clude firms and corporations. 

History: En. Sec. 2, Ch. 121, L. 1937. 


79-1903. Grant of power. Any municipality shall have power and is 
hereby authorized to refinance, or to refinance and improve, any enterprise, 
and for such purpose or purposes to borrow money and issue reftinding 
bonds from time to time. 


History: En. Sec. 3, Ch. 121, L. 1937. 


Municipal Corporations¢-913. 

44 C.J. Municipal Corporations § 4156. 

Power of munieipal corporation to re- 
fund special assessment bonds. 102 ALR 
202. 


bonds as implying power to refund them. 
135 ALR 634. 

Power of municipality or other govern- 
mental body to issue refunding bonds to 
retire obligation in respect of which the 
creation and maintenance of a sinking 
fund by taxation is required by constitu- 


Power of governmental unit to issue tional or statutory provision. 157 ALR 794. 


79-1904. Procedure for authorization. The refunding bonds shall be 
authorized by resolution or resolutions of the governing body of the munici- 
pality. Such resolutions may be adopted at a regular or special meeting 
and at the same meeting at which they are introduced by a majority of all 
the members of the governing body then in office. Such resolution or reso- 
lutions shall take effect immediately upon the adoption thereof. No other 
proceedings or procedure of any character whatever shall be required for 
the issuance of refunding bonds by the municipality. 


History: En, Sec. 4, Ch. 121, L. 1937. Municipal Corporations@-917(1). 
44 C.J. Municipal Corporations § 4163. 


79-1905. Terms of refunding bonds. The refunding bonds may be 
issued in one or more series, may bear such date or dates, may mature at 
such time or times not exceeding the period of usefulness of the enterprise, 
as determined by the governing body in its discretion, nor in any event 
exceeding forty years from their respective dates, may bear interest at such 
rate or rates not exceeding the maximum rate of interest borne by the notes, 
bonds, or other obligations refinanced thereby, may be in such denomination 
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or denominations, may be in such form, either coupon or registered, may 
carry such registration and conversion privileges, may be executed in such 
manner, may be payable in such medium of payment, at such place or places, 
may be subject to such terms of redemption, with or without a premium, 
may be declared or become due before the maturity date thereof, may pro- 
vide for the replacement of mutilated, destroyed, stolen, or lost bonds, may 
be authenticated in such manner and upon compliance with such conditions, 
and may contain such other terms and covenants, as may be provided by 
resolution or resolutions of the governing body of the municipality. Notwith- 
standing the form or tenor thereof, and in the absence of an express recital 
on the face thereof that the bond is nonnegotiable, all refunding bonds shall 
at all times be, and shall be treated as, negotiable instruments for all pur- 
poses. 


History: En. Sec. 5, Ch. 121, L. 1937. 44 C.J. Municipal Corporations § 4198 
et seq. 


Municipal Corporations€—923-926. 


79-1906. Validity of refunding bonds. Refunding bonds bearing the 
signatures of officers of the municipality in office on the date of the signing 
thereof shall be valid and binding obligations of the municipality for all 
purposes, notwithstanding that before the delivery thereof any or all of the 
persons whose signatures appear thereon shall have ceased to be officers of 
the municipality, the same as if such persons had continued to be officers of 
the municipality until after the delivery thereof. The validity of the au- 
thorization and issuance of the refunding bonds shall not be dependent on 
or affected in any way by proceedings taken for the improving of any enter- 
prise for the refinancing and improving of which the refunding bonds are 
to be issued, or by contracts made in connection with the improving of any 
such enterprise. Any resolution authorizing refunding bonds may provide 
that any such refunding bond may contain a recital that such refunding 
bond is issued pursuant to this act, and any refunding bond containing such 
recital under authority of any such resolution shall be conclusively deemed 
to be valid and to have been issued in conformity with the provisions of 
this act. 


History: En. Sec. 6, Ch. 121, L. 1937. 44 C.J. Municipal Corporations § 4206 
et seq. 


Municipal Corporations¢—931. 


79-1907. Sale or exchange of refunding bonds. 1. The refunding 
bonds may be sold or exchanged in installments at different times or an 
entire issue or series may be sold or exchanged at one time. Any issue or 
series of refunding bonds may be exchanged in part or sold in part in 
installments at different times or at one time. The refunding bonds may 
be sold or exchanged at any time on, before, or after the maturity of any 
of the outstanding notes, bonds, certificates or other obligations to be re- 
financed thereby. 

9. If the governing body determines to exchange any refunding bonds, 
such refunding bonds may be exchanged privately for and in payment and 
discharge of any of the outstanding notes, bonds or other obligations of the 
municipality issued to finance or to aid in financing the acquisition, the con- 
struction, the improving, the refinancing, or the improving and refinancing, 
of an enterprise. The refunding bonds may be exchanged for a like or 
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greater principal amount of such notes, bonds or other obligations of the 
municipality, except that the principal amount of the refunding bonds may 
exceed the principal amount of such outstanding notes, bonds, or other 
obligations to the extent necessary or advisable, in the discretion of the 
governing body, to fund interest in arrears or about to become due. The 
holder or holders of such outstanding notes, bonds, or other obligations need 
not pay accrued interest on the refunding bonds to be delivered in exchange 
therefor if and to the extent that interest is due or accrued and unpaid on 
such outstanding notes, bonds, or other obligations to be surrendered. 

3. If the governing body determines to sell any refunding bonds, such 
refunding bonds shall be sold at not less than par at public or private sale 
in such manner and upon such terms as the governing body shall deem best 
for the interests of the municipality. 


History: En. Sec. 7, Ch. 121, L. 1937. 44 C.J. Municipal Corporations § 4206 
et seq. 


Municipal Corporations€—921(1). 


79-1908. Security of the refunding bonds. 1. The refunding bonds 
shall be special obligations of the municipality and shall be payable from 
and secured by a lien upon the revenues of the enterprise, as shall be more 
fully described in the resolution or resolutions of the governing body au- 
thorizing the issuance of the refunding bonds, and, subject to the constitu- 
tion of the state of Montana, and to the prior or superior rights of any 
person, any municipality shall have power by resolution of its governing 
body to pledge and assign for the security of the refunding bonds all or any | 
part of the gross or the net revenues of such enterprise. 

2. As additional security for any issue of refunding bonds paar 
or any part thereof, any municipality shall have power, and is hereby au- 
thorized, by resolution of its governing body to confer upon the holders of 
the refunding bonds all rights, powers and remedies which said holders 
would be entitled to if they were the owners and had possession of the notes, 
bonds or other obligations for the refinancing of which such refunding bonds 
shall have been issued including, but not limited to, the preservation of the 
lien of such notes, bonds or other obligations without extinguishment, im- 
pairment or diminution thereof. In the event any municipality exercises 
the power conferred by this paragraph, (a) each refunding bond shall con- 
tain a recital to the effect that the holder thereof has been granted the ad- 
ditional security provided by this paragraph and (b) each note, bond, cer- 
tificate or other obligation of the municipality to be refinanced by any such 
refunding bonds, shall be kept intact and shall not be cancelled or destroyed 
until the refunding bonds, and interest thereon, have been finally paid and 
discharged but shall be stamped with a legend to the effect that such note, 
bond, certificate or other obligation has been refunded pursuant to the 
revenue bond refinancing act of 1937. 

3. All refunding bonds of the same issue shall be equally and ratably 
secured, without priority by reason of number, date of bonds, of sale, of 
execution or of delivery, by a lien upon the revenues of the enterprise in 
accordance with the provisions of this section and the resolution or resolu- 
tions authorizing the issuance of such refunding bonds. 

4. Nothing in this section or in any other sections of this act shall be 
deemed in any way to alter the terms of any agreements made with the 
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holders of any outstanding notes, bonds, or other obligations of the mu- 
nicipality or to authorize the municipality to alter the terms of any such 
agreements, or to impair, or to authorize the municipality to impair, the 
rights and remedies of any creditors of the municipality. 

5. Nothing in this section or in any other section of this act shall be 
deemed in any way to authorize any municipality to do anything in any 
manner or for any purpose which would result in the creation or incurring 
of a debt or indebtedness or the issuance of any instrument which would 
constitute a bond or debt within the meaning of any provision, limitation, or 
restriction of the constitution relating to the creation or incurring of a debt 
or indebtedness or the issuance of an instrument constituting a debt. 


History: En. Sec. 8, Ch. 121, L. 1937. Municipal Corporations¢=950. 


44 C.J. Municipal Corporations § 4223. 


79-1909. Refunding bonds not debts. 1. No recourse shall be had for 
the payment of the refunding bonds, or interest thereon, or any part thereof, 
against the general fund of any municipality, nor shall the credit or taxing 
power of any municipality be deemed to be pledged thereto. 

2. The refunding bonds, and interest thereon, shall not be a debt of 
the municipality, nor a charge, lien or encumbrance, legal or equitable, upon 
any property of the municipality, or upon any income, receipts, or revenues 
of the municipality other than such of the revenues of the enterprise as shall 
have been pledged to the payment thereof, and every refunding bond shall 
recite in substance that said bond, including interest thereon, is payable 
solely from the revenues pledged to the payment thereof and that the 
“municipality is under no obligation to pay the same, except from said 
revenues. 

History: 


En. Sec. 9, Ch. 121, L. 1937. utility or other property in payment there- 


for, as indebtedness within constitutional 


Municipal Corporations¢950. 

44 C.J. Municipal Corporations § 4223 
et seq. 

38 Am. Jur. 141, Municipal Corporations, 
§§ 458-461. 

Pledge or appropriation of revenue from 


or statutory limitation of indebtedness 
of municipality. 72 ALR 687. 

Funding or refunding obligations as 
subject to conditions respecting limitation 
of indebtedness or approval by voters. 
97 ALR 442. 


79-1910. Refunding bonds exempt from taxation. The refunding bonds 
and the income therefrom shall be exempt from taxation, except inheritance, 
estate and transfer taxes. 


History: En. Sec. 10, Ch. 121, L. 1937. Taxation€—218, 


61 C.J. Taxation § 465 et seq. 


79-1911. Fiscalagent. Any municipality shall have power in connection 
with the issuance of refunding bonds to appoint a fiscal agent to provide for 
the powers, duties and functions and compensations of such fiscal agent, to 
limit the liabilities of such fiscal agent to prescribe a method for the resig- 
nation, removal, merger or consolidation of such fiscal agent and the appoint- 
ment of a successor fiscal agent and the transfer of rights and properties to 
such successor fiscal agent. 


History: En. Sec. 11, Ch. 121, L. 1937. 43 C.J. Municipal Corporations § 1614 


et seq. 


Municipal Corporations€-214(1). 


79-1912. Duties of municipality and officers. 1. In order that the pay- 
ment of the refunding bonds, and interest thereon, shall be adequately 
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secured, any municipality issuing refunding bonds pursuant to this act and 
the proper officers, agents and employees thereof, are hereby directed, and 
it shall be the mandatory duty of such officers, agents and employess under 
this act, and it shall further be of the essence of the contract of such munici- 
pality with the bondholders, at all times: 

(a) To pay or cause to be paid punctually the principal of every refund- 
ing bond, and the interest thereon, on the date or dates and at the place or 
places and in the manner and out of the funds mentioned in such refunding 
bonds and in the coupons thereto appertaining and in accordance with the 
resolution authorizing their issuance ; 

(b) To operate the enterprise in an efficient and economical manner 
and to establish, levy, maintain and collect such fees, tolls, rentals, rates and 
other charges in connection therewith as may be necessary or proper, which 
said fees, tolls, rates, rentals and other charges shall be at least sufficient 
after making due and reasonable allowances for contingencies and for a 
margin of error in the estimates ; 

(1) to pay all current expenses of operation, maintenance and repair 
of such enterprise, (2) to pay the interest on and principal of the refunding 
bonds as the same shall become due and payable, (3) to comply in all respects 
with the terms of the resolution or resolutions authorizing the issuance of 
refunding bonds or any other contract or agreement with the holders of 
the refunding bonds, and (4) to meet any other obligations of the munici- 
pality which are charges, liens, or encumbrances upon the revenues of such 
enterprise ; 

(ec) To operate, maintain, preserve and keep, or cause to be operated, 
maintained, preserved and kept, the enterprise and every part and parcel 
thereof, in good repair, working order and condition; 


(d) To preserve and protect the security of the refunding bonds and 
the rights of the holders thereof, and to warrant and defend such rights 
against all claims and demands of all persons whomsoever ; 


(e) To pay and discharge, or cause to be paid or discharged any and 
all lawful claims for labor, materials and supplies, which, if unpaid, might 
by law become a lien or charge upon the revenues or any part thereof, prior 
or superior to the lien of the refunding bonds, or which might impair the 
security of the refunding bonds, to the end that the priority and security 
of the refunding bonds shall be fully preserved and protected ; 


(f) To hold in trust the revenues pledged to the payment of the 
refunding bonds for the benefit of the holders of the refunding bonds and 
to apply such revenues only as provided by the resolution or resolutions 
authorizing the issuance of the refunding bonds, or if such resolution or 
resolutions shall thereafter be modified in the manner provided therein or 
herein, only as provided in such resolution or resolutions as modified ; 


(g) To keep proper books of record and accounts of the enterprise 
(separate from all other records and accounts) in which complete and 
correct entries shall be made of all transactions relating to the enterprise 
or any part thereof, and which, together with all other books and papers 
of the municipality, shall at all times be subject to the inspection of the 
holder or holders of not less than ten per cent of the refunding bonds then 
outstanding or his or their representatives duly authorized in writing. 
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2. None of the foregoing duties shall be construed to require the 
expenditure in any manner or for any purpose by the municipality of any 
funds other than revenues received or receivable from the enterprise. 


History: En. Sec. 12, Ch. 121, L. 1937. 44 C.J. Municipal Corporations § 4223 
et seq. 


Municipal Corporations€950. 


79-1913. Additional powers and duties. 1. The governing body of any 
municipality shall have power, in addition to the other powers conferred by 
this act, to insert provisions in any resolution authorizing the issuance of 
refunding bonds, which shall be a part of the contract with the holders 
of the refunding bonds, as to: 

(a) Limitations on the purpose to which the proceeds of sale of any 
issue of refunding bonds, or any notes, bonds or other obligations then or 
thereafter to be issued to finance the improving of the enterprise, may be 
applied ; 

(b) Limitations on the issuance of additional refunding bonds, or 
additional notes, bonds or other obligations to finance the improving of the 
enterprise, and on the lien thereof ; 

(ce) Limitations on the right of the municipality or its governing body 
to restrict and regulate the use of the enterprise ; 

(d) The amount and kind of insurance to be maintained on the enter- 
prise, and the use and disposition of insurance moneys; 

(e) Pledging all or any part of the revenues of the enterprise to which 
its right then exists or the right to which may thereafter come into existence ; 

({) Covenanting against pledging all or any part of the revenues of the 
enterprise to which its right then exists or the rights to which may there- 
after come into existence ; 

(¢) Events of default and terms and conditions upon which any or all 
of the refunding bonds shall become or may be declared due before maturity 
and as to the terms and conditions upon which such. declaration and its 
consequences may be waived; 

(h) The rights, liabilities, powers and duties arising upon the breach 
by it of any covenants, conditions or obligations ; 

(i) The vesting in a trustee or trustees the right to enforce any cove- 
nants made to secure, to pay, or in relation to the refunding bonds, as ta 
the powers and duties of such trustee or trustees, and the limitation. of 
liabilities thereof, and as to the terms and conditions upon which the 
holders of the refunding bonds or any proportion or percentage of them 
may enforce any covenants made under this act or duties imposed hereby ; 

(j) A procedure by which the terms of any resolution authorizing re- 
funding bonds, or any other contract with bondholders, including but not 
limited to an indenture of trust or similar instrument, may be amended or 
abrogated and as to the amount of refunding bonds the holders of which 
must consent thereto and the manner in which such consent may be given; 

(k). The execution of all instruments necessary or convenient in the 
exercise of the powers granted by this act or in the performance of. the 
duties of the municipality and the officers, agents and employees thereof ; 

(1) Refraining from pledging or in any manner whatever claiming or 
taking the benefit or advantage of any stay or extension law whenever en- 
acted, nor at any time hereafter in force, which may affect the duties or 
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covenants of the municipality in relation to the refunding bonds, or the 
performance thereof, or the lien of such refunding bonds; 

(m) The purchase out of any funds available therefor, including but 
not limited to the proceeds of refunding bonds, of any outstanding notes, 
bonds or obligations, including but not limited to refunding bonds, and 
the price or prices at which and the manner in which such purchases may 
be made; 

(n) Any other acts and things as may be necessary or convenient or 
desirable in order to secure the refunding bonds, or as may tend to make 
the refunding bonds more marketable. 

2. Nothing in this section shall be construed to authorize any munici- 
pality to make any covenants, to perform any act or to do anything which 
shall require the expenditure in any manner or for any purpose by the 
municipality of any funds other than revenues received or receivable from 
the enterprise. 


History: En. Sec. 13, Ch. 121, L. 1937. 44 C.J. Municipal Corporations § 4163 
et seq. 


Municipal Corporations¢—917(1). 


79-1914. Right to receivership upon default. 1. In the event that the 
municipality shall default in the payment of the principal or interest on any 
of the refunding bonds after the same shall become due, whether at 
maturity or upon eall for redemption, and such default shall continue for 
a period of thirty days, or in the event that the municipality or the 
governing body or officers, agents or employees thereof shall fail or refuse 
to comply with the provisions of this act or shall default in any agreement 
made with the holders of the refunding bonds, any holder or holders 
of refunding bonds, or trustee therefor, shall have the right to apply 
in an appropriate judicial proceeding to the district court, or any 
court of competent jurisdiction, for the appointment of a receiver of the 
enterprise, whether or not all refunding bonds have been declared due and 
payable and whether or not such holder, or trustee therefor, is seeking 
or has sought to enforce any other right, or exercise any remedy in connec- 
tion with such refunding bonds. Upon such application the district court 
may appoint, and if the application is made by the holders of twenty-five 
per centum in principal amount of such refunding bonds then outstanding, 
or any trustee for holders of such refunding bonds in such principal amount, 
shall appoint a receiver of the enterprise. 

2. The receiver so appointed shall forthwith, directly or by his agents 
and attorneys, enter into and upon and take possession of the enterprise 
and each and every part thereof and may exclude the municipality, its 
governing body, officers, agents, and employees and all persons claiming 
under them wholly therefrom and shall have, hold, use, operate, manage 
and control the same and each and every part thereof, and, in the name 
of the municipality or otherwise, as the receiver may deem best, and shall 
exercise all the rights and powers of the municipality with respect to the 
enterprise as the municipality itself might do. Such receiver shall main- 
tain, restore, insure and keep insured, the enterprise, and from time to 
time shall make all such necessary or proper repairs as to such receiver 
may seem expedient and shall establish, levy, maintain and collect such fees, 
tolls, rentals, and other charges in connection with the enterprise as such 
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receiver may deem necessary or proper and reasonable, and shall collect 
and receive all revenue and shall deposit the same in a separate account 
and apply such revenues so collected and received in such manner as the 
court shall direct. 

3. Whenever all that is due upon the refunding bonds, and interest 
thereon, and upon any other notes, bonds, or other obligations, and interest 
thereon, having a charge, lien, or encumbrance on the revenues of the 
enterprise and under any of the terms of any covenants or agreements with 
bondholders shall have been paid or deposited as provided therein, and all 
defaults shall have been cured and made good, the court may in its dis- 
cretion, and after such notice and hearing as it deems reasonable and 
proper, direct the receiver to surrender possession of the enterprise to the 
municipality, the same right of the holders of the refunding bonds to 
secure the appointment of a receiver to exist upon any subsequent default 
as hereinabove provided. 

4. Such receiver shall in the performance of the powers hereinabove 
conferred upon him, act under the direction and supervision of the court 
making such appointment and shall at all times be subject to the orders and 
decrees of such court and may be removed thereby. Nothing herein con- 
tained shall limit or restrict the jurisdiction of such court to enter such 
other and further orders and decrees as such court may deem necessary or 
appropriate for the exercise by the receiver of any functions specifically 
set forth herein. 


History: En. Sec. 14, Ch. 121, L. 1937. 44 C.J. Municipal Corporations § 4222 
et seq.; 53 C.J. Receivers § 22 et seq. 


Municipal Corporations€—939; Receivers 
C21, 82. 


79-1915. Remedies of refunding bondholders. 1. Subject to any con- 
tractual limitations binding upon the holders of any issue or refunding 
bonds, or trustee therefor, including but not limited to the restriction of 
the exercise of any remedy to the specified proportion of percentage of such 
holders, any holder of refunding bonds, or trustee therefor, shall have the 
right and power, for the equal benefit and protection of all holders of 
refunding bonds similarly situated: 

(a) By mandamus or other suit, action or proceedings at law or in 
equity to enforce his rights against the municipality and its governing body 
and any of its officers, agents and employees and to require and compel 
such municipality or such governing body or any such officers, agents 
or employees to perform and carry out its and their duties and obligations 
under this-act and its and their covenants and agreements with bondholders ; 

(b) By action or suit in equity to require the municipality and the 
governing body thereof to account as if they were the trustee of an express 

St ; 

Mm (c) By action or suit in equity to enjoin any acts or things which may 
be unlawful or in violation of the rights of the bondholders; 

(d) Bring suit upon the refunding bonds. . 

9. No remedy conferred by this act upon any holder of refunding bonds, 
or any trustee therefor, 1s intended to be exclusive of any other remedy, but 
each such remedy is cumulative and in addition to every other remedy and 
may be exercised without exhausting and without regard to any other 
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remedy conferred by this act or by any other law. No waiver of any default 
or breach of duty or contract, whether by any holder of refunding bonds, 
or any trustee therefor, shall extend to or shall affect any subsequent default 
or breach of duty or contract or shall impair any rights or remedies thereon. 
No delay or omission of any bondholder or any trustee therefor to exercise 
any right or power accruing upon any default shall impair any such right 
or power or shall be construed to be a waiver of any such default or 
acquiescence therein. Every substantive right and every remedy, conferred 
upon the holders of refunding bonds, may be enforced and exercised from 
time to time and as often as may be deemed expedient. In case any suit, 
action or proceeding to enforce any right or exercise any remedy shall be 
brought or taken and then discontinued or abandoned, or shall be determined 
adversely to the holder of the refunding bonds, or any trustee therefor, then 
and in every such case the municipality and such holder or trustee, shall be 
restored to their former positions and rights and remedies as if no such 
suit, action or proceeding had been brought or taken. 


History: En. Sec. 15, Ch. 121, L. 1937. 38 C.J. Mandamus § 408; 44 C.J. Munici- 
pal Corporations § 4260 et seq. 


Mandamus¢~110; 
tions€955(1). 


79-1916. Construction of act. This act constitutes full and complete 
authority for the isuance of refunding bonds. No procedure or proceedings, 
publications, notices, consents, approvals, orders, acts or things by any 
governing body of any municipality, or any board, officer, commission, de- 
partment, agency or instrumentality of the state or any municipality shall 
be required to issue any refunding bonds or to do any act or perform any 
thing under this act, except as may be prescribed in this act. The powers 
conferred by this act shall be in addition and supplemental to, and not in 
substitution for, and the limitations imposed by this act shall not affect, 
the powers conferred by any other law. This act is remedial in nature and 
shall be liberally construed. 

History: En. Sec. 16, Ch. 121, L. 1937. 


Municipal Corpora- 


44 C.J. Municipal Corporations § 4157 
et seq. 


Municipal Corporations¢=913. 


CHAPTER 20 


BOND VALIDATING ACT 


Title of act. 
Definitions. 
Validation of bonds heretofore issued. 


Section 79-2001. 
79-2002. 
79-2003. 


79-2001. ‘Title of act. This act may be cited as “The 1947 Bond Vali- 
dating Act’. 
History: En. Sec. 1, Ch. 81, L. 1947, the provisions of art. XIII, sec. 2 of the 
constitution prescribing the manner in 
which state indebtedness in excess of 


Constitutionality 


Held, that this chapter, construed in 
connection with ch, 55, 1. 1941, (omitted) 
directing the state board of examiners to 
issue and sell the bonds for the erection 
of necessary buildings at the state hospi- 
tal for the insane, does not run counter to 


$100,000 may be created; such provision 
does not require that a law creating a state 
debt in excess of $100,000 shall be sub- 
mitted to the people at a general election 
for their approval or rejection, but only a 
law authorizing the debt. Nordquist v. 
Ford, 112 M 278, 280, 114 P 2d 1071. 
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Title of 138 Words Insufficient to In- 
validate 

Held, that though sec, 37-105, limits 
the title of an act referred to the people 


to 100 words, a point not raised until © 


after the people had approved the act, 
was merely a procedural defect. and as 


79-2003 


such insufficient to invalidate it, particu- 
larly so in view of ch. 45, 1. 1941, (omitted) 
validating all bond issues theretofore 
authorized, thus including the issue for 
erection of buildings at the state hospital 
for the insane. Nordquist v. Ford, 112 
M 278, 282, 114 P 2d 1071. 


79-2002. Definitions. The following terms, wherever used or referred to 
in this act, shall have the following meaning: 


(a) The term “public body” shall include a county, city, town, school 
district, irrigation district, drainage district, special improvement district, 
or any other political or governmental subdivision of the State of Montana, 
and shall also include the state board of education, the state board of ex- 
aminers, the state water conservation board, the state highway commission, 
or any other governmental agency of this state. 


(b) The term “bonds” shall include bonds, notes, warrants, debentures, 
certificates of indebtedness, temporary bonds, temporary notes, interim 
receipts, interim certificates and all instruments or obligations evidencing 
or representing indebtedness, or evidencing or representing the borrowing 
of money, or evidencing or representing a charge, lien or encumbrance on 
specific revenues, income or property of a public body, including all instru- 
ments or obligations payable from a special fund. 

History: En. Sec. 2, Ch. 81, L. 1947. 


79-2003. Validation of bonds heretofore issued. All bonds heretofore 
issued for any of the purposes for which bonds may be issued by any public 
body of this state and all proceedings heretofore taken for the authorization 
and issuance of bonds by such public body, and the sale, exchange, execution 
and delivery thereof are hereby validated, ratified, approved and confirmed, 
notwithstanding any lack of power (other than constitutional) of such publie 
body, or the governing board or commission or officers thereof, to authorize 
and issue such bonds, or to sell, exchange, execute or deliver the same, and 
notwithstanding any defects or irregularities (other than constitutional) 
in such proceedings or in such sale, exchange, execution or delivery; and 
bonds of such public bodies, whether issued or hereafter issued under the 
authority of proceedings heretofore taken, are and shall be binding, legal, 
valid and enforceable obligations of such public body. 

_ History: En. Sec. 3, Ch. 81, L. 1947, Ch. 164, L. 1939; Ch. 45, L. 1941; Ch. 117, 


‘dati ° ; Ch. . 1945. 
NOTE.—Previous bond validating acts L, 1943; Ch. 196, L. 19 
enacted since 1935 were: Ch. 6, L. 1937; 


133 


TITLE 80 
STATE INSTITUTIONS 


(See also State Orphans Home, Chapter 1, Title 10, and Montana State Hospital, Title 38.) 
Chapter 1. Montana state school for the deaf and blind, 80-101 to 80-123. 


eae te Pea 


mh 


Montana state tuberculosis sanitarium, 80-201 to 80-217. 

Soldiers’ home, 80-301 to 80-322. 

Farmers’ institutes, 80-401 to 80-404. 

Montana state fair, 80-501 to 80-505. 

State bureau of criminal identification, 80-601 to 80-608. 

The state prison, 80-701 to 80-749. 

Montana state industrial school, 80-801 to 80-827. 

State vocational school for girls, 80-901 to 80-930. 

Admission of females to reformatory institutions, 80-1001 to 80-1006. 


CHAPTER 1 


MONTANA STATE SCHOOL FOR THE DEAF AND BLIND 


Section 80-101. 
80-102. 


80-103. 
80-104. 
80-105. 
80-106. 


80-107. 
80-108. 


80-109. 
80-110. 


80-111. 
80-112. 
80-113. 
80-114. 
80-115. 
80-116. 
80-117. 
80-118. 
80-119. 
80-120. 
80-121. 
80-122. 
80-123. 


School for deaf and blind transferred to Great Falls. 

Montana state school for deaf and blind independent institution—rights 
saved. 

Objects and purposes of institution. 

Rules and regulations by state board of education. 

Eligibility of children for admittance. 

When duty of parent, guardian of child to make application for admission 
of child—penalty. 

Duration of attendance at school. 

Admission of nonresident children and advance payment of cost—Indian 
children. 

Provisions for pauper inmates. 

Data relating to deaf and blind children included in school census—list 
transmitted to school superintendent. 

Time of regular school term. 

Exemptions of employees of school. 

Property vested in school. 

Duty of state board of education as to property of school. 

Deaf and blind school fund. 

Limitation on expenditure of school moneys. 

Added duties of superintendent of school for the deaf and blind. 

Part-time instructor. 

Qualifications. 

Employment placement officer’s duties. 

Field worker’s duties. 

Part-time instructor’s duties. 

Salary. 


80-101. School for deaf and blind transferred to Great Falls. The state 
board of education is hereby instructed on or before the second Wednesday 
in September, 1937, to transfer the school for the deaf and blind, now being 
constructed at Boulder, Montana, to the new building erected for that pur- 
pose at Great Falls, Montana, and to provide the necessary staff for its 
operation and the required furnishings and equipment. 


The equipment in the printing shop and such other equipment in the insti- 
tution at Boulder, used exclusively for instructional purposes for the deaf 
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and blind shall be transferred to Great Falls, Montana, and installed in the 
new school for the deaf and blind hereby created. 


History: En. Sec. 1, Ch. 43, L. 1937. Asylums€>7, 
7 C.J.S. Asylums § 5. 


80-102. Montana state school for deaf and blind independent institution 
—rights saved. The school for the deaf and blind, formerly located at 
Boulder in connection with the Montana state training school, but heretofore 
transferred to the city of Great Falls, shall be Known and designated as 
the Montana state school for the deaf and blind, and shall be conducted as 
a separate and independent unit and institution of the state of Montana, 
under the general supervision, direction, and control of the state board of 
education, with a local executive board to be appointed in the manner, and 
to have the powers, authority and duties granted to and required of such 
board, by the provisions of sections 75-302 to 75-309 ; provided that the trans- 
fer of such school, or any change in the name thereof, or in the objects or 
purposes thereof, shall not be deemed or construed to impair or work any 
forfeiture or alteration of any rights, grants or property heretofore made 
to or acquired by such school or by the state for the use and benefit of such 
school. 


History: En. Sec. 1, Ch. 182, 'L. 1943. \g0-103 
(SE. 743, C.182 


80-103. Objects and purposes of institution. The Montana state school gr" 
for the deaf and blind shall be a residential and boarding school for chil- “~” 
dren and adolescents who are deaf or blind, or whose hearing or sight is so 
defective that they cannot be successfully taught, and for such reason are 
unable to receive a sufficient or proper education in the public schools of 
the state. The object and purpose of such school shall be to furnish and 
provide, by the use of specialized methods and systems, an ordinary public 
school education and to teach such trades and vocations as will enable chil- 
dren attending such school to become independent and self-sustaining 
citizens. Increased and additional facilities shall be provided, from time 
to time, for the more thorough and successful training of those who show a 
special aptitude for becoming proficient at such trades or vocations. In 
the interest of economy and increased opportunities for vocational education 
and training, and in order that pupils may be practically taught such trades 
and vocations, so much of all carpentering, printing, painting, baking, sew- 
ing, and other or similar work necessary to be done for and in and about 
the school, as the superintendent of the school may deem practical, shall be 
done by such pupils under competent teachers and foremen, permanently 
or temporarily employed for such purpose, and this requirement shall apply 
to both male and female pupils. 


History: En. Sec. 2, Ch. 182, L. 1943. 


Cc. 169 
P. 366 


80-104. Rules and regulations by state board of education. The state 
board of education shall adopt and prescribe such rules and regulations as 
the board may deem necessary and proper for the maintenance and govern- 
ment of the school, the admission of children thereto in conformity with the 
provisions of this act, and the qualifications and compensation of the superin- 
tendent and teaching staff of the school; provided that said superintendent 
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must have a ready and working knowledge of the sign language and must 
have taught three (3) or more years in a school for the deaf. 
History: En. Sec. 3, Ch. 182, L. 1943. 


80-105. Eligibility of children for admittance. On proper application 
being made therefor, deaf and blind children who have reached the age of 
five (5) and who are not more than eighteen (18) years of age residing 
within the state of Montana, and nonresident children, between such ages, 
who are not mentally deficient, dangerously diseased in body, or of con- 
firmed immorality, or incapacitated for useful instruction by reason of 
physical disability, may be admitted to such school. 

History: En. Sec. 4, Ch. 182, L. 1943. 


80-106. When duty of parent, guardian of child to make application for 
admission of child—penalty. Every parent, guardian, or other person hay- 
ing the custody or control of any child between the ages of five (5) and 
eighteen (18) years, whose hearing or sight is so defective that such child 
cannot be properly educated in the public schools of the state, shall make 
application to the superintendent of said school for admission to such school 
for at least nine (9) months during each school year for a period of ten 
(10) years, unless such child is being taught in a private school or in a 
similar institution in another state which affords such child an education 
to the same extent as such child can receive in the Montana state school 
for the deaf and blind; or unless such child be found, for any reason, to be 
ineligible to admission to such school. If sueh child is being taught in a 
private school, or in a similar institution in another state, such attendance 
must be for at least nine (9) months in each year for ten (10) years, unless 
such child shall arrive at the age of twenty-one (21) years, or shall have 
become self-sustaining before the expiration of such ten (10) year period. 


The failure of any parent, guardian or other person having the custody 
‘or control of any blind or deaf child to comply with the provisions of this 
section shall be deemed a misdemeanor and punishable by a fine of not less 
than five dollars ($5.00) nor more than twenty-five dollars ($25.00) for the 
first offense, and not less than twenty-five dollars ($25.00) nor more than 
fifty dollars ($50.00) for each subsequent offense. Upon conviction of any 
parent, guardian or person having custody or control of any such child of a 
failure to comply with the provisions of this section, the court in which such 
conviction is had shall enter in its docket an order directing such parent, 
guardian or other person to comply with the provisions of this section within 
ten (10) days thereafter, and shall deliver a copy of such order to such 
parent, guardian or other person. — 

History: En. Sec. 5, Ch. 182, L. 1943. 


80-107. Duration of attendance at school. Every child admitted to 
such school shall be entitled to attend such school for a period of ten (10) 
- years, or until reaching the age of twenty-one (21) years, if such age be 
reached before the expiration of such ten (10) year period. Any child who 
has attended the school for a period of ten (10) years, but has not yet 
reached the age of twenty-one (21) years, with the consent and approval 
of the superintendent of the school, may petition the state board of educa- 
tion to remain in such school for an additional period of two (2) years, or 
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until arriving at the age of twenty-one (21) years if such child will arrive 
at such age before the expiration of such additional two (2) year period. 
The board shall consider the petition upon the scholastic record and the 
record as to obedience and morality of such child while in such school and 
if it finds it proper to do so may grant the same; provided, that nothing 
in this section shall be construed so as to prevent the suspension or expulsion 
of any child at any time for insubordination or other cause deemed good and 
sufficient by the board of education and superintendent. 
History: En. Sec. 6, Ch. 182, L. 1943. 


80-108. Admission of nonresident children and advance payment of cost 
—Indian children. Deaf and blind children, who are not residents of the 
state of Montana, upon application being made therefor, may be admitted to 
the school, subject to all eligibility requirements prescribed for children who 
are residents of the state; provided that for each such nonresident child 
there shall be paid to the school in advance a sum of money the amount of 
which shall be determined by a careful estimate of the whole per capita 
cost of maintaining the school during the year immediately preceding the 
date of the application; and provided further, that no nonresident child shall 
be admitted to the school except when the full capacity thereof is not re- 
quired for children who are residents of the state. Indian children who are 
wards of the United States shall be eligible to, and shall be admitted to 
such school on the same terms as nonresidents. 

History: En. Sec. 7, Ch. 182, L. 1943. 


80-109. (1463) Provisions for pauper inmates. In all cases where a 
person to be sent to said school is too poor to pay for necessary clothing and 
transportation, the judge of the district court of the district where such 
person resides, upon application of any relative or friend, or of any officer 
of the county where said person resides, shall, if he deem the person a 
proper subject, make an order to that effect, which shall be certified by the 
clerk of the court to the superintendent of said school, who shall then pro- 
vide the necessary clothing and transportation at the expense of the county, 
and upon his rendering his proper accounts therefor quarter-annually the 
county commissioners shall allow and pay the same out of the. county 


treasury. 
History: En. Sec. 2344, Pol. OC. 1895; Asylums¢=5. 
re-en. Sec. 1170, Rev. C. 1907; re-en. Sec, 7 C.J.S. Asylums § 7. 


1463, R. C. M. 1921. Cal. Pol. C. Sec. 2240. 


80-110. Data relating to deaf and blind children included in school 
census—list transmitted to school superintendent. Each school district in 
the state, when taking the school census required by section 75-1903, shall 
use reasonable diligence to ascertain the number of blind and deaf children 
residing in his district, between the ages of five (5) and eighteen (18) years, 
with the name and post office address of each. And every such clerk shall 
include in his report of such census to the county superintendent of schools 
the names and addresses of all such children in his district, as shown by 
such census, together with the names and post office addresses of the par- 
ents, guardians or other persons having the custody or control of any 
thereof. The county superintendent of schools, not later than the thirtieth 
day of October in each year, shall make a list in duplicate of all such chil- 
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dren, as shown by such census with the names and post office addresses of 
the parents, guardians or other persons having the custody and control of 
any thereof, and shall transmit one (1) copy thereof to the superintendent 
of the Montana state school for the deaf and blind. 

History: En. Sec. 8, Ch. 182, L. 1943. 


80-111. Time of regular school term. The regular term of school shall 
begin on the second Wednesday of September and close on the second 
Wednesday of June following; provided that the superintendent of such 
school, with the consent and approval of the state board of education may 
provide for the opening of the school on another day and for the closing 
of the same on another day, provided that the term fixed shall be for a 
period of nine (9) months. 

History: En. Sec. 9, Ch. 182, L. 1943. 


80-112. Exemptions of employees of school. All persons employed in 
the school, while so employed, shall be exempt from all jury service and 
from working on roads and highways, but not from paying per capita road 
or poor taxes or property taxes; and the certificate of the superintendent of 
the school, under the official seal of the school, shall be sufficient evidence of 
such employment. 

History: En. Sec. 10, Ch. 182, L. 1943. 


80-113. Property vested in school. All lands heretofore granted by the 
government of the United States to the state of Montana for the use and 
benefit of the deaf and dumb are hereby set apart and declared to be for 
the use and benefit in perpetuity of the Montana state school for the deaf 
and blind, and all funds arising from the sale or leasing of said lands, or 
any part or portion thereof, shall be applied to the proper use and benefit 
thereof, and all donations, gifts, devises or grants which have been here- 
tofore or may hereafter be made by any person or corporation to said 
school shall vest in the state of Montana for the use and benefit thereof. 

History: En. Sec. 11, Ch. 182, L. 1943. 


80-114. Duty of state board of education as to property of school. The 
state board of education shall have the power and it shall be its duty to 
receive, hold, manage, use, and dispose of any and all real and personal 
property made over to such board, or to the state of Montana, by purchase, 
gift, devise, bequest, or otherwise acquired, and the proceeds, interest and 
income thereof, for the use and benefit of said school. 

History: En. Sec. 12, Ch. 182, L. 1943. 


80-115. Deaf and blind school fund. The fund heretofore designated as 
the deaf and dumb fund shall hereafter be designated as the deaf and blind 
school fund, and all moneys in the treasury standing to the credit of such 
deaf and dumb fund at the time this act takes effect, shall be transferred 
to such deaf and blind school fund, and all moneys thereafter paid into the 
state treasury for the use or benefit of the Montana state school for the 
deaf and blind shall be deposited by the state treasurer to the credit of said 
deaf and blind school fund. 

History: En. Sec. 13, Ch. 182, L. 1943. 
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80-116. Limitation on expenditure of school moneys. No moneys be- 
longing to the deaf and blind school fund shall be expended for any purpose 
other than for the Montana state school for the deaf and blind, and any 
moneys belonging to any fund or funds which may be hereafter created for 
such school shall be expended for the express purpose designated in the 
act or acts creating such fund or funds, and for no other purpose. 

History: En. Sec. 14, Ch. 182, L. 1943. 


80-117. Added duties of superintendent of school for the deaf and blind. 
The superintendent of the Montana school for the deaf and blind is hereby 
authorized to add to his present duties that of acting as combined employ- 
ment placement officer and school field worker temporarily for the sake of 
economy in order to set up this office and operate same until such time as 
in his opinion evidence warrants employing a part-time employment officer 
and school field worker and part-time instructor. 

History: En. Sec. 1, Ch. 189, L. 1945. 


80-118. Part-time instructor. When said superintendent believes he 
needs such part-time instructor he shall make recommendations to the state 
board of education. 

History: En. Sec. 2, Ch. 189, L. 1945. 


80-119. Qualifications. Such employment placement officer must have a 
working knowledge of the sign language and taught three years or more in 
a deaf school. 

History: En. Sec. 3, Ch. 189, L. 1945. 


80-120. Employment placement officer’s duties. As employment place- 
ment officer it shall be his duty to gather and record such data and statistics 
to help him locate suitable employment for such deaf and hard of hearing 
persons not in attendance at said school, or for those who have been trained 
by the state bureau of vocational rehabilitation when it so requests such 
assistance. He shall consult with various county, state and federal agencies 
and with state department of public welfare to secure employment for self- 
sustaining persons. He shall co-ordinate his work with such federal agencies 
as social security and re-employment, for those out of work, as required 
under this law. 

History: En. Sec. 4, Ch. 189, L. 1945. 


80-121. Field worker’s duties. As field worker he shall consult with 
school officers, parents or guardians of adult deaf relative to handicapped 
children, relative to their admission to said school. 

History: En. Sec. 5, Ch. 189, L. 1945. 


80-122. Part-time instructor’s duties. As part-time instructor he shall 
teach and prepare students in the school, for employment and other duties, 


as directed by the superintendent. 
History: En. Sec. 6, Ch. 189, L. 1945. 


80-123. Salary. His salary shall be fixed by the board and paid as 
salaries of other employees of said school. 
History: En. Sec. 7, Ch. 189, L, 1945. 
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CHAPTER 2 -— 
MONTANA STATE TUBERCULOSIS SANITARIUM 


Section 80-201. Establishment and objects. 
80-202. Executive board. 
80-203. Powers and duties of executive board. 
80-204. Site of sanitarium. 
80-205. Buildings and improvements. 
80-206. President. 
80-207. Duties of president. 
80-208. Secretary and treasurer. 
80-209. Medical assistants and examining physicians. 
80-210. Admission of patients to sanitarium—soldiers, sailors and marines. 
80-211. Private patients. 
80-212. Support of free patients—payment. 
80-213. Support of private patients. 
80-214. State board of examiners. . 
80-215. Donations, to whom made. 
80-216. Grant of land for federal tuberculosis sanitarium for Indians authorized. 
80-217. Grant—condition. 


80-201. (1511) Establishment and objects. There is hereby established 
a state hospital to be known as the “Montana State Tuberculosis Sanitarium” 
for the treatment of tuberculosis and also what is commonly called “miners’ 
consumption,” the location thereof to be determined as hereinafter specified. 


History: En. Sec. 1, Ch. 125, L. 1911; 41 C.J.S. Hospitals § 4. 
re-en. Sec. 1511, R. C. M. 1921. 26 Am. Jur. 587, Hospitals and Asylums, 
generally. 
Contagious disease hospital as nuisance. 
Hospitals@=2. 4 ALR 995. 


80-202. (1512) Executive board. The governor, by and with the advice 
and consent of the state board of examiners, shall appoint two citizens of the 
state of Montana, one of which shall be a physician, who, together with 
the president of such institution, shall constitute the executive board of 
the Montana state tuberculosis sanitarium. The president of such institu- 
tion shall be ex officio a member of said board, and shall be the chairman 
thereof. The ex officio member of said board shall hold his office during 
his continuance as president of such institution, and the two members 
appointed by the governor shall hold office for the term of four years, 
unless sooner removed by the governor; provided, that of the members of 
the executive board first appointed, one shall be appointed for the term of 
two years and one for a term of four years, and appointments to fill vacan- 
cies occurring by death, resignation, or other cause shall be made for the 
unexpired term. Such members shall qualify by taking and filing their 
oath of office with the state board of examiners. The members of said 
executive board, except the chairman, shall receive such compensation as 
shall be fixed by the state board of examiners, not exceeding the sum of 
five dollars for each day actually spent in the discharge of their official 
duties, and not exceeding the sum of one hundred twenty-five dollars in 
any one year for each member, and such members shall also be reimbursed 
from the amount appropriated by the legislature for the maintenance and 
support of such institution, all expenses necessarily incurred by them in 
the discharge of their official duties as members of said board. 

Any member of said board may at any time be removed from office by 
the governor for any cause he may deem sufficient, after an opportunity 
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to be heard in his defense, and others may be appointed in their places as 
herein provided. Two members of said board shall constitute a quorum. 


History: En. Sec. 2, Ch. 125, L. 1911; Hospitals@=3. 
re-en. Sec, 1512, R. C. M. 1921. 41 C.J.8. Hospitals § 5. 


80-203. (1518) Powers and duties of executive board. Said executive 
board shall have such immediate direction and control, other than financial, 
of the affairs of such institution as may be conferred on such board by the 
state board of examiners, subject always to the supervision and control of 
said state board of examiners. 


Subject to the approval of the state board of examiners, they shall estab- 
lish such by-laws, rules, and regulations as they may deem necessary or 
expedient for regulating the appointment and duties of officers and em- 
ployees of the sanitarium, and for the internal government, discipline, and 
management of the same; to maintain an effective inspection of the affairs 
and management of the institution; to keep in a book provided for that 
purpose an exact and full record of the doings of the board, which shall be 
open at all times to the inspection of its members, the governor of the state, 
the state board of examiners, the state board of health, or any member 
thereof, or any person appointed by the governor or the legislative assembly. 

The executive board shall meet in regular session at least once in each 
quarter, and monthly or oftener if the business of such institution requires 
it, and shall have general charge of the administration of said institution. 

On or before the first Monday in June of each year, said board shall 
make a detailed statement and report of all its transactions and of the con- 
dition of the institution, including the number of physicians and other 
employees, with the salary or wages paid to each, and a detailed statement 
of all expenses and disbursements of such institution, which report shall 
contain such other information or recommendations as may be required by 
the state board of examiners, and the state board of examiners shall have 
authority to call for a report and statement from such executive board at 
any time such board may deem it advisable, which shall be immediately 
furnished upon request. All such reports by such executive board shall be 
made in duplicate, one copy shall be retained by such executive board, and 
the other copy shall be filed with the state board of examiners. 


History: En. Sec. 3, Ch. 125, L. 1911; 
re-en. Sec. 1513, R. C. M. 1921. 


80-204. (1514) Site of sanitarium. The state board of examiners is 
hereby empowered to select a site for the establishment of said state sanl- 
tarium at such place in the state of Montana as it may deem advisable. 


History: En. Sec. 4, Ch. 125, L. 1911; Hospitals€=2. | 
re-en. Sec. 1514, R. C. M. 1921. 41 C.J.S. Hospitals § 4. 


80-205. (1515) Buildings and improvements. The state board of ex- 
aminers, as soon as a Site for such sanitarium is selected, shall proceed with 
the construction and equipment of all necessary and suitable buildings, in- 
eluding heating, lighting, plumbing, laundry fixtures, and a water supply 
thereof, and the construction of roads thereto, and to provide and adopt 
such plans as may be necessary and approved by the state board of health 
for the construction of such buildings, at an expense not exceeding fifty 
thousand dollars; and for this purpose said state board of examiners shall 
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make and award contracts for the erection and construction of said build- 
ings and the equipment thereof, and employ a competent person to superin- 
tend the construction thereof at a salary not to exceed three per cent. of 
the cost of the buildings, which sum shall be paid out of the appropriation 
hereby made for the construction of said buildings. The state board of 
examiners shall require the contractor or contractors constructing the build- 
ings and equipment herein provided for to give to the state of Montana a 
good and sufficient bond for the completion thereof within the time pre- 
scribed in the contract, and in accordance with the plans and specifications 
adopted therefor. 


History: En. Sec. 5, Ch. 125, L. 1911; 
re-en. Sec. 1515, R. C. M. 1921. 


80-206. (1516) President. The governor, by and with the advice and 
consent of the state board of examiners, shall appoint a president of said 
sanitarium, who shall be a well-educated physician, legally qualified to prac- 
tice medicine in Montana, with an experience of at least six years in the 
actual practice of his profession, including at least a year’s actual experience 
in a general hospital, and reasonable experience in the treatment of tubercu- 
losis. The said president, may be discharged or suspended at any time by 
the state board of examiners in its discretion. 


History: En. Sec. 6, Ch. 125, L. 1911; Hospitals@>4. 
re-en. Sec. 1516, R. C. M. 1921. 41 C.J.S. Hospitals § 9. 


80-207. (1517) Duties of president. The president shall: 


1. Appoint such employees as are necessary and proper for a due ad- 
ministration of the affairs of such institution, prescribe their duties and 
offices, and, subject to the approval of the state board of examiners, fix 
their compensation within the appropriation fixed therefor. 


2. Oversee and secure the individual treatment and personal care of 
each and every patient in the sanitarium while resident therein, and keep 
a proper oversight of all the inhabitants thereof. 


3. Have the general superintendence of the buildings and grounds, with 
their furnishing and fixtures, and the selection and control of all persons 
employed in and about the same. . 

4. Give from time to time such orders and instructions as he may 
deem best calculated to induce good conduct, fidelity, and economy in any 
department for the treatment of patients. 


5. Maintain a salutary discipline among all employees, patients, and 
inmates of the sanitarium, and enforce strict compliance with his instruc- 
tions and obedience to all the rules and regulations of the sanitarium. He 
shall, under the supervision and control of the executive board, discharge 
such patients as are sufficiently restored to health. 


6. Cause full and fair accounts and records of the conditions and pros- 
pects of the patients to be kept regularly from day to day, in books pro- 
vided for that purpose; and see that such accounts and records shall be in 
condition to be fully and properly inspected by the executive board at each 
regular meeting thereof; and that the principal facts and results, with a 
report thereon, shall be presented to the executive board at each regular 
meeting of said board. 
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7. Conduct the official correspondence of the sanitarium, and keep a 
record or copy of letters written and files of all letters received. 

8. Prepare and present to the executive board annually, at the first 
quarterly meeting in each year, a true and perfect inventory of all the per- 
sonal property and effects belonging to the sanitarium, and account when 
required by the board, for the careful keeping and economical use of all 
furnishings, stores, and other articles furnished for the sanitarium. 


History: En. Sec. 7, Ch. 125, L. 1911; 
re-en. Sec. 1517, R. C. M. 1921. 


80-208. (1518) Secretary and treasurer. The executive board shall ap- 
point a secretary of said board, who may also act as treasurer, and who may 
or may not be a member of said executive board, and such secretary and 
treasurer shall give bond with good and sufficient sureties for the faithful 
performance of his duties as such, and for the faithful accounting for and 
paying over to and for the use of said institution of moneys received by him 
as treasurer. Said bond shall run to the state of Montana, and shall be in 
such sum as may be designated by the state board of examiners, and when 
executed shall be approved by the said state board of examiners. The treas- 
urer of the executive board shall be the treasurer of the institution. 


The duties of the secretary and treasurer shall be such as are usually 
performed by such officers, or which may be designated by the state board 
of examiners. 


History: En. Sec. 8, Ch. 125, L. 1911; 
re-en. Sec. 1518, R. C. M. 1921. 


80-209. (1519) Medical assistants and examining physicians. A!l medi- 
eal assistants shall be appointed by the executive board. No medical 
assistant shall be appointed who is not a well-educated physician, legally 
qualified to practice medicine in Montana, and with an experience of at 
least two years in the actual practice of his profession, including at least one 
year’s actual experience in a general hospital. The executive board shall 
also appoint, in all of the first, second and third-class cities of the state, 
reputable physicians, citizens of the state of Montana, who shall examine 
all persons applying for admission to said sanitarium for treatment. There 
shall be not less than one nor more than four such examining physicians 
appointed in cities of the first class, and not more than two in cities of the 
second and third class. Said examining physicians shall have been in the 
regular practice of their profession for at least five years, and shall be 
skilled in the diagnosis and treatment of diseases. Their fee or compensation, 
for each patient examined, shall not exceed three dollars. 

History: En. Sec. 9, Ch. 125, L. 1911; 
re-en. Sec. 1519, R. C. M. 1921. 

80-210. (1520) Admission of patients to sanitarium—soldiers, sailors 
and marines. (1) The executive board of said sanitarium is hereby given 
power and authority to receive therein patients who have no ability to pay, 
but no person shall be admitted to the sanitarium who has not been a citizen 
of this state for at least one year, excepting that a female who has been a 
resident of the state for at least five months preceding the date of the appl- 
cation may be admitted, though not a citizen. Every person desiring free 
treatment in said sanitarium shall apply to the local authorities of his or her 
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town, city or county, having charge of the relief of the poor, who shall there- 
upon issue a written request to the president of said sanitarium for the ad- 
mission and treatment of such person. Such request shall state in writing 
whether the person is able to pay for his or her care and treatment while at 
the sanitarium, which request and statement shall be kept on file by the presi- 
dent in a book kept for that purpose in the order of their receipt by him. 

(2) No person shall be admitted as a patient in said institution without 
certificate of an examining physician, certifying that such applicant is 
suffering from tuberculosis, or what is commonly called miner’s consumption, 
and, if upon the reception of a person at such sanitarium, it is found by the 
authorities thereof that he or she jis not suffering from tuberculosis or miner’s 
consumption, he or she shall be returned to the place of his or her residence, 
and the expenses of transportation to and from the sanitarium shall be paid 
by the county of which he or she is a resident. Admissions to said sani- 
tarium shall be made in the order in which the names of applicants shall 
appear upon the application book to be kept as above provided by the presi- 
dent of said sanitarium, in so far as such applicants are subsequently certi- 
fied by the said examining physician to be suffering from tuberculosis or 
miner’s consumption; provided, however, that where the next patient in 
order is a man and the only accommodations available in the sanitarium are 
for women or children, then women or children shall be admitted in their 
proper order and vice versa. Every person who is declared, as herein pro- 
vided, to be unable to pay for his or her care and treatment, shall be trans- 
ported to and from the sanitarium at the expense of said local authorities, 
and cared for, treated and maintained therein at the expense of the county 
or municipality which would otherwise be chargeable with the support of 
such poor or indigent persons, and the expense of transportation, treatment, 
maintenance and actual cost of articles of clothing furnished by the sani- 
tarium to such poor and indigent persons, shall be a county or town charge, 
as the case may be; provided, further, that any soldier, sailor or marine, 
who has served in the army or navy of the United States, and was at the 
time thereof a citizen or had established his residence in the state of Mon- 
tana, who on discharge therefrom is found to be suffering from tuberculosis, 
and whose admission to the Montana state tuberculosis sanitarium is re- 
quested by the proper federal authorities, shall be entitled to be admitted 
thereto, and shall be classed for the purpose of admission on the same basis 
as free patients, and all such soldiers, sailors or marines shall be given 
priority for entrance thereto over other applicants in the order in which 
their applications for admittance are received and filed. 

The treasurer of the sanitarium shall collect and receive any sum or sums 
the federal government may allow or pay for such purpose, and shall pay 
the same over to the state treasurer. 


History: En. Sec. 10, Ch. 125, L. 1911; Hospitals¢=5; Paupers@48. 
amd. Sec. 1, Ch. 26, Ex. L. 1919; re-en. Sec. 41 C.J.S. Hospitals §7; 48 C.J. Paupers 
1520, R. C. M. 1921; amd. Sec. 1, Ch. 4, § 246 et seq. 
L. 1927. 


80-211. (1521) Private patients. Applicants for admission to this insti- 
tution who are able to pay for their care and treatment are not required to 
obtain a written request from the local authorities having charge of the relief 
of the poor, but shall apply in person to the president, who shall enter the 
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name of such applicant in the book to be kept by him for that purpose, as 
provided in the preceding section, and when there is room in said sani- 
tarium for the admission of such applicant, without interfering with the 
preference in the selection of patients, which shall always be given to the 
indigent, such patient shall be admitted to the sanitarium upon the cer- 
tificate of one of the examining physicians, which certificate shall be kept 
on file by the president. 


History: En. Sec. 11, Ch. 125, L. 1911; Hospitals¢=5. 
re-en. Sec. 1521, R. C. M. 1921. 41 C.J.S. Hospitals § 7. 


80-212. (1522) Support of free patients—payment. At least once in 
each month the president of the sanitarium shall furnish the executive board 
and to the local authorities of each county, city or town, as the case may be, 
having charge of the relief of the poor, a list of all the free patients in the 
Sanitarium that are credited each respective county, city or town, and who 
are Shown by the statement of such local authorities to be unable to pay for 
their care, treatment and maintenance, under the provisions of section 
80-210. He shall accompany each such list with a bill of charges for care, 
treatment and maintenance at a rate not exceeding one dollar per day for 
each such free patient, together with items of expense of transportation, fee 
of the examining physician and the actual cost of articles of clothing fur- 
nished by the sanitarium to each such free patient. The treasurer of the 
sanitarium shall thereupon collect from the local authorities of the county, 
city or town, such sums as may be due therefrom, and pay the same over 
to the state treasurer. 


History: En. Sec. 12, Ch. 125, L. 1911; 
amd. Sec. 1, Ch. 186, L. 1921; re-en. Sec. 
1522, R. C. M. 1921. 


80-213. (1523) Support of private patients. The executive board shall 
have power and authority to fix the charges to be paid by patients who are 
able to pay for their care and treatment in said sanitarium, or who have 
relatives bound by law to support them who are able to pay therefor. 


History: En. Sec. 13, Ch. 125, L. 1911; 
re-en. Sec. 1523, R. C. M. 1921. 


80-214. (1524) State board of examiners. The state board of examiners 
of the state of Montana shall have power, and it shall be its duty: 


1. To have the general control and supervision of the sanitarium, and 
to provide, subject to the laws of the state, rules and regulations for the 
government of its affairs. 

2. To adopt rules and regulations, not inconsistent with the constitu- 
tion or laws of this state, for its government, and proper and necessary 
for the execution of the powers and duties conferred upon it by law. 

8 To fix the compensation of the president and other employees of the 
institution. 1 bette 

4. To confer upon the president and executive board of said institu- 
tion such authority relative to the immediate control and management, 
other than financial, and the selection of employees, as may be deemed 
expedient and for the best interests of said institution. 

5. To have supervision and control of all expenditures of all moneys 
appropriated or received for the use of said institution from all sources, 
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and said state board of examiners shall have power to select and to ap- 
prove plans for buildings, let contracts, approve all bonds for any and all 
buildings and improvements, and shall audit all claims to be paid from any 
moneys, but said state board of examiners shall have authority to confer 
upon the executive board of said institution such power and authority in 
contracting current expenses, and in auditing, paying, and reporting bills 
for salaries or other expenses incurred in connection with said institution, 
as may be deemed by said board of examiners to be for the best interests 
of said institution. 


History: En. Sec. 14, Ch. 125, L. 1911; 
re-en. Sec. 1524, R. C. M. 1921. 


80-215. (1525) Donations, to whom made. All donations, grants, gifts, 
or devises made to said institution shall be made in its legal name, and if 
made to any officer or board of said institution, the same shall be im- 
mediately transferred by such officer or board to said institution. 


History: En. Sec. 15, Ch. 125, L. 1911; 
re-en. Sec. 1525, R. C. M. 1921. 


80-216. Grant of land for federal tuberculosis sanitarium for Indians 
authorized. The state board of examiners of the state of Montana is hereby 
authorized, empowered and directed, for and on behalf of, and in the name 
of the state of Montana, to grant to the United States of America a tract 
of land, not to exceed two (2) acres in area, out of lands owned by the 
state of Montana, at or adjacent to the Montana State tuberculosis sani- 
tarium near Galen in Deer Lodge County, Montana, to be accepted and 
used by the United States of America, through the proper department, ad- 
ministration, agency or instrumentality thereof, as a site for the erection 
thereon of a federal hospital and sanitarium for the treatment of Montana 
Indians suffering or threatened with tuberculosis and allied afflictions. 


History: En. Sec. 1, Ch. 76, L. 1947. 


80-217. Grant—condition. The particular acreage shall be selected by 
agreement between said board for the state, and the department of the 
interior of the United States for the federal government, and the grant shall 
be evidence by a formal deed of grant made and executed in the name of 
the state of Montana, by said board and its members, and duly acknowl- 
edged, and the same shall be delivered to the United States when the erec- 
tion of said federal hospital is lawfully authorized, but said deed of grant 
shall be upon the express condition subsequent that the title conveyed by 
said grant shall revert to the state of Montana if the said federal hospital 
and sanitarium is not erected within five (5) years from the date of 
delivery of said deed of grant, provided, further, that at any time the 
United States of America abandons the hospital and sanitarium or ceases to 
use the same for such purpose as set forth in this act for a period of two (2) 
years, the title conveyed by said grant, shall revert to the state of Montana, 
and provided, further, that the style of architecture of any building con- 
structed on said land shall be approved by the state board of examiners. 


History: En. Sec. 2, Ch. 76, L. 1947. 
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CHAPTER 3 
SOLDIERS’ HOME 


Section 80-301. Governor empowered to accept national aid. 
80-302. Auditor authorized to receive and disburse moneys. 
80-303. Soldiers’ home established. 

80-304. Board of managers. 

80-305. Oath and bond of managers. 

80-306. Meeting—organization—officers. 

80-307. Meetings of managers. 

80-308. Commandant—subordinate officers—salaries—discharge. 

80-309. Records. 

80-310. Who are eligible to admission. 

80-311. Admission of wives or widows. 

80-312. Proposals for site—conditions of donation. 

80-313. Board may accept donations. 

80-314. Office of board. 

80-315. Compensation of managers. 

80-316. Insane inmates. 

80-317. How money drawn from treasury. 

80-318. Inspection. 

80-319. Contracts. 

80-320. Inmates not required to assign pension. 

80-321. Chaplain. 

80-322. Reversion to soldiers’ home of money left by deceased members and not 
claimed by heirs. 


80-301. (1526) Governor empowered to accept national aid. The gov- 
ernor is hereby empowered and directed to accept for the state the con- 
ditions imposed by an act of Congress entitled “An act to provide aid to 
state, or territorial homes for the support of disabled soldiers and sailors in 
the United States,” approved August 27, 1888. He is further directed to 
send to the president of the board of managers of the national home for dis- 
abled volunteer soldiers a copy of all laws bearing upon the establishment, 
regulation, and maintenance of the soldiers’ home at Columbia Falls, Mon- 
tana, with all printed regulations relating to the management of said home, 
together with a copy of this and the next section. 

History: En. Sec. 1, p. 93, L. 1897; Army and Navy@=52. 


re-en. Sec. 1281, Rev. C. 1907; re-en. Sec. 6 C.J.S. Army and Navy § 62. 
1526, R. C. M. 1921. 


80-302. (1527) Auditor authorized to receive and disburse moneys. 
The state auditor is hereby empowered and directed to receive and receipt 
for any and all moneys that may become due the state by reason of said 
act of congress, and to turn the same into the state treasury for the use and 
benefit of the state soldiers’ home, to be disbursed and accounted for in the 
same manner as other money appropriated out of the state treasury for the 
maintenance of said home. | 


History: En. Sec. 1, p. 93, L. 1897; Army and Navy¢=82. 
re-en. Sec. 1282, Rev. C. 1907; re-en. Sec. 6 C.J.S. Army and Navy § 62. 
1527, R. C. M. 1921. 


80-303. (1528) Soldiers’ home established. There is hereby established 
in this state a soldiers’ home, the object of which shall be to provide home 
and subsistence to honorably discharged soldiers, sailors, and marines who 
have served in the United States army or navy, and who have become unable 
to earn a livelihood by reason of such service, or from age or otherwise. 
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History: En. Sec. 2510, Pol. C. 1895; References 
re-en. Sec. 1283, Rev. C. 1907; re-en. Sec. Cited or applied as section 1283, revised 
1528, R. C. M. 1921. codes, in In re Beck’s Estate, 44 M 561, 


NOTE.—Changed by code commissioner 584, 121 P 784, 1057. 
of 1921, to conform to later enactments. 


80-304 | 
Amended os 80-304. (1529) Board of managers. The general supervision and gov- 


Sec. 1, . 169 prnment of said home shall be vested in a board of managers, to consist of 
five members, one of whom shall be the department commander of the Grand 
Army of the Republic of the state of Montana, or in case the office of de- 
partment commander of the Grand Army of the Republic of the state of Mon- 
tana shall be at any time abandoned or discontinued then the department 
commander of the Spanish American War Veterans of the state of Montana 
for the time being shall be a member of the board, and the remaining four 
shall be appointed by the governor, by and with the advice and consent of 
the senate. Of the four members so appointed as aforesaid, two shall hold 
their office for the term of four years and two for the term of two years 
respectively, and until their successors are appointed and qualified. The 
governor, at the time of the making of the said appointments, shall desig- 
nate the period for which each member is appointed, and thereafter every 
two years the governor shall appoint two members of said board of manag- 
ers, who shall hold their office for the term of four years, and until their 
successors are appointed and qualified. The governor shall have the power 
to remove any member of the board for inefficiency or other good and suf- 
ficient cause, and in case of any vacancy in said board by death or other- 
wise, the governor shall appoint a suitable person to fill the vacancy for 
the unexpired term. No less than three members of said board of managers 
shall be ex-soldiers or sailors of the United States, and one of the board 
shall be a regular practicing physician, duly licensed under the laws of the 
state of Montana. 


History: En. Sec. 2511, Pol. C. 1895; 1529, R. C. M. 1921; amd. Sec. 1, Ch. 149, 
re-en. Sec. 1284, Rev. C. 1907; re-en. Sec. lL. 1925. 


80-305. (1530) Oath and bond of managers. Before entering upon his 
duties each member of the board of managers shall take the oath prescribed 
by law, and shall execute to the state of Montana a bond in the penal sum of 
one thousand dollars, to be approved by the governor and filed in the office 
of the secretary of state, conditioned for the faithful performance of his 
duties and the honest and faithful disbursement of and accounting for all 
moneys and property which may come into his hands as such manager. 


History: En. Sec. 2512, Pol. C. 1895; Ch. 20, L. 1911; re-en. Sec. 1530, R. C. M. 
re-en. Sec. 1285, Rev. C. 1907; amd. Sec. 1, 1921. ’ 


80-306. (1531) Meeting—organization—officers. As soon as practicable 
after the board of managers are appointed and qualified, and not later than 
the first Tuesday in May, 1895, and upon due notice given, the members of 
said board shall meet at the capital of the state and organize by electing 
one of their number president, and one of their number secretary and 
treasurer of said board, who shall hold their respective offices until the 
first Tuesday in May, 1896, and they shall be elected annually thereafter. 
The secretary and the treasurer shall keep a faithful record of all the trans- 
actions of the said board of managers and the books and records and ac- 
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counts pertaining to such soldiers’ home, under such rules and regulations 
as may be established by said board, and shall receive such salary as said 
board may determine. 


History: En. Sec. 2513, Pol. C. 1895; 
re-en. Sec. 1286, Rev. C. 1907; re-en. Sec. 
1531, R. C. M. 1921. 


80-307. (1532) Meetings of managers. The board of managers of the 
soldiers’ home shall hold three regular meetings each year, to-wit: on the 
second Tuesday of March, July, and November in each year; and they may 
have special meetings, on the call of the president and one other member of 
the board, for the transaction of such business as may be stated in the eall. 
Three members of the board shall constitute a quorum for the transaction 
of business. 


History: En. Sec. 2514, Pol. C. 1895; Ch. 23, L. 1909; re-en. Sec. 1532, R. C. M. 
re-en. Sec. 1287, Rev. C. 1907; amd. Sec. 1, 1921. 


|80-808 
80-308. (1533) Commandant—subordinate officers—salaries—discharge. 22" . cS 
The board of managers shall appoint a commandant of the soldiers’ home, ~~ Pars 
who shall receive a salary not to exceed two hundred dollars ($200.00) per 

month, who shall be a resident of the state of Montana, and shall have 

served in the army or navy of the United States during the late war of the 
rebellion or in the Spanish-American War, or in the World War, and shall 

have received an honorable discharge therefrom. 


They shall formulate and publish all necessary rules and regulations to 
be reasonably and impartially enforced by the commandant of the home, 
subject to appeal to the board of managers. 

All subordinate officials and employees of the home shall preferably 
be selected from residents of the state who have served in the army or navy 
of the United States and have been honorably discharged therefrom. 


The salaries of the commandant and all subordinate officials and such 
other employees as may be necessary shall be fixed by said board of man- 
agers; provided, that the compensation so paid shall in no case exceed such 
reasonable and necessary compensation as.is paid for like services in similar 
institutions. 

Any such subordinate official or employee may be suspended or dis- 
charged by such commandant for inefficiency or misconduct and a state- 
ment of the case shall be reported to the said board, who shall upon appli- 
eation offer such official or employee a hearing, and the action thereon of 
the board shall be final. 


History: En. Sec. 2515, Pol. C. 1895; tion insofar as it authorized the board of 
re-en. Sec. 1288, Rev. C. 1907; amd. Sec. 2, managers of the soldier’s home to fix the 
Ch. 23, L. 1909; re-en. Sec. 1533, R. C. M. salaries of the officials and members of 
1921; amd. Sec. 1, Ch. 126, L. 1925; amd. such home. Opinions of Attorney General 
Sec. 1, Ch. 156, L. 1931. Vol. 19, No. 112. (See also Ch. 30, L. 1943, 


NOTE.—This section held a violation peciiang F904 fd 4002-2 


of section 20, article VII of the constitu- 


80-309. (1534) Records. The board of managers shall keep a record of 
the proceedings of all regular and special meetings, as well as a full and com- 
plete account of all moneys or other property received by them, or that 
have come under their control, from any source whatsoever ; a detailed and 
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itemized account of all the expenses; the names, places of birth, full record 
of service in the army or navy of persons admitted, and the last place of 
residence before such admissions; all deaths, discharges, and removals, 
with the cause thereof; and the names of persons making donations to the 
home, with a description of the same. They shall on or before the first 
day of December in each year transmit to the governor of the state a 
report in writing containing a detailed statement of the transactions of the 
board, and a full account of the receipts and expenditures of said home for 
the preceding year, together with such suggestions as they may see fit to 
make for the future usefulness of said home. 
History: En. Sec. 2516, Pol. C. 1895; 


re-en. Sec. 1289, Rev. C. 1907; re-en. Sec. 
1534, R. C. M. 1921. 
80 


1535 RCM’35)_ 
siusc.2 80-310. (1535) Who are eligible to admission. Any soldier, sailor, or 
marine, who served in the army or navy of the United States during the late 
Civil war, or in the Mexican war, or during any troubles between the United 
States and the government of Mexico, or the people of Mexico, or in the late 
war with Spain, or in any insurrection in the Philippine Islands, or during 
the Boxer troubles with China, or who, within the borders of the territory 
of Montana, served in the Sioux war of 1875 or the Nez Perce war of 1877, 
or any person who served with the United States army in the campaign of 
1890 and 1891 against the Sioux and Cheyenne Indians or other Indian cam- 
paigns within the borders of the state of Montana, or during the war with 
Germany and Austria, or who served in Russia, Siberia, or any other foreign 
country during the war with Germany and Austria, or any person who served 
in any branch of the military service of the United States during the current 
World War, known as World War II, or who while a citizen of the United 
States, served in the army or navy, or other branch of the military establish- 
ment of any of the allies of the United States and has returned to and lives 
in Montana, or during any troubles arising or growing out of any such war 
or wars, and has received honorable discharge therefrom, who at the time 
of admission is an invalid by reason of disease contracted, wounds received, 
old age, or by reason of other disability, and who has become unable to 
earn a livelihood by reason thereof, shall be eligible to admission to the 
benefits of the home under the rules and regulations prescribed by the 
board of managers thereof, on the certificate of disability by a county com- 
missioner and the county physician of the county in which the applicant 
may reside; and the transportation of such applicant to said soldiers’ home 
shall be a proper county charge, and be paid by said county if the ap- 
plicant is unable to pay the same; provided, that the benefits of said home 
Shall not be extended to anyone who has not resided within the state of 
Montana for a period of one (1) year next preceding the date of his appli- 
cation, or to anyone who has not resided within the county from which 
he asks to be sent to the home for the period of three (8) months from the 
date of his application, nor to anyone convicted of a felony or of a crime 
involving moral turpitude, nor shall anyone who has been an habitual 
drunkard be received without sufficient evidence of subsequent good con- 
duct and reformation of character as may be satisfactory to the said board 
of managers; provided, further, that in case said soldiers’ home shall not 
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have the capacity to receive all persons designated here, that veterans of 
the Civil war shall have preference as to admission. 


History: En. Sec. 1, p. 50, L. 1899; 1919; re-en. Sec. 1535, R. C. M. 1921; amd. 
re-en. Sec. 1290, Rev. C. 1907; amd. Sec. 1, Sec. 1, Ch. 60, L. 1931; amd. Sec. 1, Ch. 
Ch. 93, L. 1913; amd. Sec. 1, Ch. 41, L. 81, L. 1945. 


80-311. (1536) Admission of wives or widows. The board of managers 
of the soldiers’ home is authorized and empowered to admit to the privileges 
of the home under such rules as the board may prescribe, the wives or 
widows of soldiers, sailors or marines who are inmates or who may be or 
may have been eligible to admission as inmates and who were married to 
such soldiers, sailors or marines; provided that no woman be admitted who 
has not attained the age of fifty (50) years. 

History: En. Sec. 1, Ch. 87, L. 1903; 1921; amd. Sec. 2, Ch. 126, L. 1925; amd. 


re-en. Sec. 1292, Rev. C. 1907; amd. Sec. Sec. 1, Ch. 12, L. 1935. 
1, Ch. 93, L. 1913; re-en. Sec. 1536, R. C. M. 


80-312. (1537) Proposals for site—conditions of donation. It shall be 
the duty of the said board of managers at its first meeting to give notice in 
at least three newspapers of general circulation in the state of Montana, once 
a week for three consecutive weeks, that they will for a definite period and 
not less than thirty days from the date of said notice, receive proposals 
for a donation of lands for a location of said home, and of money to 
erect buildings thereon, and any other donation to aid the building, fur- 
nishing, or maintaining of said home; and at the expiration of the period 
named in said notice it shall be their duty to meet and consider any pro- 
posals which may be submitted, and to examine such of the proposed sites 
as in their judgment will be best suited for a site for said home; and from 
the places so proposed they shall make a selection and make report thereof 
to the governor, and if he shall approve the same, then the site so selected 
shall become the permanent site of the soldiers’ home of the state of 
Montana; provided, that the said board of managers may reject any and 
all proposals submitted to them, if in their judgment the best interests of 
the state are subserved thereby; and provided, further, that no proposals 
shall be considered by the board that does not contemplate the giving to 
the state of Montana in fee, for the purpose of a site for said soldiers’ 
home, at least forty acres of good tillable land, with water-right appur- 
tenant thereto sufficient to irrigate the same if such irrigation be necessary 
in the cultivation of such land. 


History: En. Sec. 2518, Pol. C. 1895; 
re-en. Sec, 1292, Rev. C. 1907; re-en. Sec. 
1537, R. C. M. 1921. 


80-313. (1538) Board may accept donations. Said board of managers 
shall have the power, on behalf of the state, to accept donations of land, 
money, or other valuables by gift, bequest, or otherwise. All titles to land 
and improvements thereon shall be vested in the name of the state for the 
use of said soldiers’ home, so long as the same may be necessary, to revert 
to the state when the necessity for such home no longer exists. 


History: En. Sec. 2519, Pol. C. 1895; References 
re-en. Sec. 1293, Rev. C. 1907; re-en. Sec. Cited or applied in In re Beck’s Estate, 
1538, R. C. M. 1921. 44 M 561, 584, 121 P 784, 1057. 
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80-314. (1539) Office of board. The principal office of said board of 
managers, and place of holding all regular meetings, shall at all times after 
the erection thereof be located at the soldiers’ home. 


History: En. Sec. 2520, Pol. C. 1895; 
re-en. Sec. 1294, Rev. C. 1907; re-en. Sec. 
1539, R. C. M. 1921. 


80-315. (1540) Compensation of managers. Said board of managers 
shall receive as compensation for their services the sum of five dollars per 
day and their actual traveling expenses incurred while attending the meet- 
ings, or in attending to the transaction of any business by and under the 
direction of the said board of managers. 


History: En. Sec. 3, Ch. 23, L. 1909; 
re-en. Sec. 1540, R. C. M. 1921. 


80-316. (1541) Insane inmates. In case any member of the Montana 
soldiers’ home shall become insane, and shall be so adjudged according to 
the law, and shall be sent to any one of the asylums for the insane, such in- 
sane inmate shall not thereby lose his connection with said Montana soldiers’ 
home; and the proper officer of said soldiers’ home shall draw from the 
general government any proportion of the cost of maintaining such insane 
inmate to which such said soldiers’ home is entitled by law. 


History: En. Sec. 2524, Pol. C. 1895; 
re-en. Sec. 1298, Rev. C. 1907; re-en. Sec. 
1541, R. C. M. 1921. 


80-317. (1542) How money drawn from treasury. The method of 
drawing money from the state treasury and accounting for the same shall 
be similar to that now in force with other state institutions, as prescribed 
by the general law. 


History: En. Sec. 2525, Pol. C. 1895; StatesC123. 
re-en. Sec. 1299, Rev. C. 1907; re-en. Sec. 59 C.J. States § 376 et seq. 
1542, R. C. M. 1921. 


80-318. (1543) Inspection. Said soldiers’ home shall at all times be 
subject to the inspection of the board of managers of the national home for 
disabled volunteer soldiers. 


History: En. Sec. 2526, Pol. C. 1895; Army and Navy¢=52. 
re-en. Sec. 1300, Rev. C. 1907; re-en. Sec. 6 C.J.S. Army and Navy § 62. 
1543, R. C. M. 1921. 


80-319. (1544) Contracts. All contracts for the erection of buildings 
and supplies of whatsoever nature needed for said home shall be advertised 
and let by contract as provided by the laws of the state of Montana, and no 
member of the board or officer of the home shall be interested, dineete 
or indirectly, in any contract or award made by the board, under penalty 
of forfeiture of office and fine in similar cases provided by the laws of 
Montana. 


History: En. Sec. 2527, Pol. C. 1895; StatesG—98. 
re-en. Sec. 1301, Rev. C. 1907; re-en. Sec. 59 C.J. States § 296 et seq. 
1544, R. C. M. 1921. 


80-320. (1545) Inmates not required to assign pension. Any and all 
persons admitted inmates of the said home shall not assign to the home for 
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its support any of the pension they may receive from the general govern- 
ment. 
History: En. Sec. 1, Ch. 18, L. 1903; 


re-en. Sec. 1302, Rev. C. 1907; re-en. Sec. 
1545, R. C. M. 1921. 


80-321. (1546) Chaplain. The board of managers shall select and ap- 
point a chaplain for the soldiers’ home, who must be a regular ordained 
minister of the gospel and who shall hold divine services at the soldiers’ 
home at least twice a month, and who shall also conduct the burial services 
upon the death of any of the inmates of the home, and shall be paid a 
salary of not to exceed twenty-five dollars ($25.00) per month. 


History: En. Sec. 1, Ch. 33, L. 1905; Ch. 30, L. 1909; re-en. Sec. 1546, R. C. M. 
re-en. Sec. 1305, Rev. C. 1907; amd. Sec. 1, 1921; amd. Sec. 3, Ch. 126, L. 1925. 


80-322. (1546.1) Reversion to soldiers’ home of money left by deceased 
members and not. claimed by heirs. Any money left on deposit with the 
Montana soldiers’ home by a deceased member which is not claimed by his 
heirs in ten (10) years shall revert to the Montana soldiers’ home, to be 
placed in a welfare fund to be expended under the direction of the board of 
managers. Any personal effects of any deceased member, after the expiration 
of one (1) year from the date of his death, may be given to living members 
or be sold by said board at a public sale, unless claimed by the executor, 
administrator, or other legal representative, of said deceased member within 
said one (1) year. Said board is authorized to give to any living member 
any clothing of said deceased member as such living member may require 
for his health or welfare. All personal effects of a deceased member hereto- 
fore accumulated or on hand or which may hereafter accumulate at said 
soldiers’ home may be sold or given to living members as herein provided. 
If such personal effects are not so claimed within such time, said personal 
effects may be sold. Said board shall give notice of such sale to be held at 
such soldiers’ home on a date to be fixed by the board and such sales shall 
be advertised in some newspaper of general circulation, published and 
circulated in Flathead county, Montana, and elsewhere if the board deems 
it advisable, in three consecutive weekly issues of said newspaper or news- 
papers, at least fifteen (15) days prior to said sale. The proceeds of said 
gale or sales shall be placed by said board in the deceased members fund 
at said soldiers’ home in the name of such deceased member, and if not 
claimed by his heirs in ten (10) years, to revert to the Montana soldiers’ 
home to be placed in a welfare fund to be expended under the direction of 
the board of managers. 


History: En. Sec. 1, Ch. 59, L. 1935; 
amd. Sec. 1, Ch. 57, L. 1945. 


CHAPTER 4 
FARMERS’ INSTITUTES 


Section 80-401. Board of administration—composition and powers. 
80-402. Expenses, how paid. 
80-403. Meetings. 
80-404. Appropriations. 
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80-401. (1576) Board of administration—composition and powers. The 
board of administration of the farmers’ institute as provided for in this act, 
shall consist as follows: The governor of the state, the president of the 
Montana state college of agriculture and the commissioner of agriculture, 
labor and industry of the state of Montana, all of whom shall be ex officio 
members. Members of such board of administration shall be designated 
the “Directors of the Montana Farmers’ Institute,” and shall be authorized 
to hold institutes for the instruction of the citizens of this state in the 
various branches of farming and farm life, and shall prescribe such rules 
and regulations as they may deem best for organizing and conducting 
the same. Such institutes shall be held at such times and places as the 
directors may designate; provided the requirements of the board of ad- 
ministration have been complied with, such as county institute or local 
organizations providing a suitable hall, lighting and heating the same, and 
bearing the necessary advertising expense. The directors may employ an 
agent or agents to perform such work in organizing and conducting said 
institutes as they may deem best. 


History: Ap. p. Sec. 1, p. 55, L. 1901; Agriculture¢=2. 
amd. Sec. 1, Ch. 105, L. 1903; re-en. Sec. 3 C.J.S. Agriculture § 6. 
1306, Rev. C. 1907; amd. Sec. 1, Ch. 8, L. 
1909; amd. Sec. 1, Ch. 133, L. 1921; re-en. 
Sec. 1576, R. C. M. 1921. 


80-402. (1577) Expenses, how paid. The expense of such institute, or 
any expenditure made necessary in carrying out the provisions of this act, 
shall be paid out of such institute funds by the state treasurer upon war- 
rants issued by the state auditor, which warrants shall only be drawn upon 
the certificate of the chairman of the board of administration of the Montana 
farmers’ institute. 


History: En. Sec. 4, p. 55, L. 1901; States@-123. 
re-en. Sec. 1308, Rev. C. 1907; re-en. Sec. 59 C.J. States § 376 et seq. 
L177, be C. WL LOats 


80-403. (1578) Meetings. Immediately upon the passage and approval 
of this act, the board of administration shall meet in the city of Helena and 
arrange for the first series of institutes throughout the state, and there- 
after such board shall meet annually on the second Tuesday in September 
to arrange for such institutes, and they shall again meet on the second 
Tuesday in March of each year to audit all expenditures and arrange for 
the printing in pamphlet form, within sixty days of said meeting, of the 
“Institute Annual,” and that the cost of said annual shall not exceed one 
thousand five hundred dollars in any one year. 


History: En. Sec. 5, p. 56, GL. 1901; 1309, Rev. C. 1907; re-en. Sec. 1578, R. C. 
amd. Sec. 5, Ch. 105, L. 1903; re-en. Sec. M. 1921. 


80-404. (1579) Appropriations. For the purpose mentioned in this act, 
the directors may use the sum as they may deem proper, not exceeding the 
sum of four thousand dollars per annum, and that until otherwise pro- 
vided by law the state treasurer shall pay, out of any money in the state 
treasury not otherwise appropriated, a sum not to exceed four thousand 
dollars during each fiscal year hereafter, on the order of the said board of 
directors. Each institute held under the authority of this act shall be 
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entitled to a sum not exceeding fifty dollars from the amount appropriated 
under this act. 


History: En. Sec. 2, Ch. 105, L. 1903; 
re-en. Sec. 1310, Rev. C. 1907; re-en. Sec. 
1579, R. C. M. 1921. 


CHAPTER 5 
MONTANA STATE FAIR 


Section 80-501. Establishment of state fair. 
80-502. Objects and purposes—time for holding. 
80-503. Control of state fair. 
80-504. Custody of fair property—letting of privileges. 
80-505. Location of state fair. 


80-501. (1580) Establishment of state fair. For the promotion of the 
public welfare and in order to give prominence and publicity to the re- 
sources of the state of Montana, there is hereby established a state institution 
to be known and designated as “The Montana State Fair.” 


History: En. Sec. 1, Ch. 47, L. 1911; Cross-References 
re-en. Sec. 1580, R. C. M. 1921. Accounting, sec. 82-102. 


NOTE.—The Montana state fair was Appropriation by counties for exhibits, 
created by chapter 96, laws of 1903; ap- Se¢. 16-1407. , 
pearing as sections 1311 to 1322, revised Management by department of agri- 
codes of 1907. The law is here given ag Culture, sec. 3-107. 


amended by chapter 47, laws of 1911. ' 
Agriculture¢=5. 


3 C.J.S. Agriculture § 14. 


80-502. (1581) Objects and purposes—time for holding. The objects 
and purposes of said institution shall be to encourage the location and 
settlement of the public lands within this state, and to encourage immi- 
gration and capital in aid of the further development of our natural re- 
sources; and to better disseminate knowledge concerning the growth, 
prosperity, and possibilities of agriculture, stock raising, horticulture, 
mining, mechanic arts, and industrial pursuits in this state. To this end 
the management of said institution shall provide an annual state fair or 
exposition of all said enumerated products, which fair shall be conducted 
for a period of not more than two (2) weeks as the management may desig- 
nate, between the fifteenth day of August and the fifteenth day of October 
of each year; the state purchasing agent for the department. of agriculture, 
if either enters into any agreement concerning the use, repairing or occu- 
pancy of the Montana state fair grounds, shall insure the fact that no 
liability of any kind or nature shall attach to the state of Montana through 
said use or occupancy and further provide that the state of Montana shall 
in no way be obligated for any costs or expenses of any manner or kind. 
incident to or arising out of the holding of “The Montana State Fair.” 


History: En. Sec. 2, Ch. 47, L. 1911; NOTE.—The effective date of the 
re-en, Sec. 1581, R. C. M. 1921; amd. Sec. amendment to this section is Mar. 15, 
1, Ch. 7, L. 1943; amd. Sec. 1, Ch. 142, L. 1949, according to Sec. 2, Ch. 142, L. 1947. 


1947. 


80-503. (3640) Control of state fair. The department of agriculture, 
labor, and industry, through the division of labor and publicity, shall have 
entire charge and control of the Montana state fair, and it shall be its duty 
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to cause the holdings of said fair in the manner provided by sections 80-501 
and 80-502. 


History: En. Sec. 61, Ch. 216, L. 1921; Power of county or municipality to 
re-en. Sec. 3640, R. C. M. 1921. exempt from taxation or otherwise aid 
or subsidize private enterprises conducted 

Agriculture@=5. for recreational, exhibition, or entertain- 


| ‘ ment purposes. 116 ALR 889. 
3 C.J.S. Agriculture § 14. Liability for injury inflicted by animal 
2 Am. Jur. 447, Agriculture, § 53. exhibited at show. 129 ALR 431. 


80-504. (3643) Custody of fair property—letting of privileges. During 
the time when such Fair is being held and during such times immediately 
preceding and following the holding of the same as may be necessary and 
required to prepare for such fair and to dismantle the same, and which 
times shall be fixed and designated by the state board of examiners the 
commissioner of agriculture shall have the care and custody of all the 
property belonging to the state fair, and shall be entrusted with the direc- 
tion and administration of all of its business and affairs and shall adopt 
and enforce all necessary rules for the conduct and management of the fair 
and for the regulation of its officers and employees. At all other times 
the state purchasing department or division shall have the care, custody and 
control of all of the property belonging to the state fair. 


History: En. Sec. 64, Ch. 216, L. 1921; 
re-en. Sec. 3643, R. C. M. 1921; amd. Sec. 
2, Ch. 7, L. 1943. 


80-505. (3644) Location of state fair. The state fair shall be perma- 
nently located on the present grounds now owned by the state and devoted 
to that purpose, located north of the city of Helena, in Lewis and Clark 
county, and such additional lands as may hereafter be obtained in connection 
therewith are hereby dedicated for the use of the Montana state fair. 


History: En. Sec. 65, Ch. 216, L. 1921; 
re-en, Sec, 3644, R. C. M. 1921. 


CHAPTER 6 
STATE BUREAU OF CRIMINAL IDENTIFICATION 


Section 80-601. Creation of state bureau of criminal identification. 

80-602. Bureau shall be supplied with equipment. 

80-603. Duties of superintendent of bureau. 

80-604. Duty of officers to take finger prints of persons arrested for felony—for- 
warding records to superintendent—withholding salary for violation of 
duty—comparison of information—index of identification. 

80-605. System, interstate, national and international to be developed. 

80-606. Instruction to be given local bureaus. 

80-607. Criminals not permitted access to files. 

80-608. Appropriations for bureau to be made by legislature. 


80-601. (12465.1) Creation of state bureau of criminal identification. 
There is hereby created under the authority and supervision of the warden 
of the Montana state prison a state bureau of criminal identification and 
investigation to be located at Deer Lodge, Montana. Upon the taking effect 
of this act, the warden of the Montana state prison, with the approval of the 
governor, shall appoint a well qualified person as superintendent of said 
bureau. 
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History: En. Sec. 1, Ch. 151, L. 1931. States@—45. 
59 C.J. States § 14314. 


80-602. (12465.2) Bureau shall be supplied with equipment. The 
bureau shall be supplied with such furniture, fixtures, apparatus and ma- 
terials as may be necessary for the collection, filing and preservation of all 
criminal records filed with the bureau. 


History: En. Sec. 2, Ch. 151, L. 1931. Criminal Law@1222. 
24 C.J.S. Criminal Law § 2008 et seq. 


80-603. (12465.3) Duties of superintendent of bureau. The superin- 
tendent shall procure and file for record photographs, pictures, descriptions, 
finger prints, measurements and such other information as may be pertinent, 
of all persons who have been or may hereafter be convicted of felony within 
the state, and of all well-known and habitual criminals from wherever 
procurable, and it shall be the duty of the person in charge of any state 
institution to furnish any such material to the superintendent of the state 
bureau of criminal identification upon request of the superintendent. The 
superintendent shall cooperate with and assist sheriffs, chiefs of police 
and other law officers in the establishment of a complete state system 
of criminal identification and-in obtaining finger prints and other means 
of identification of all persons arrested on charge of felony. He shall also 
file for record the finger print impressions of all persons confined in any 
work-house, jail, reformatory, or penitentiary, for the violation of state laws, 
and such other information as he may receive from law enforcement officials 
of the state and its subdivisions. . 

History: En. Sec. 3, Ch. 151, L. 1931. 


80-604, (12465.4) Duty of officers to take finger prints of persons 
arrested for felony—forwarding records to superintendent—withholding 
salary for violation of duty—comparison of information—index of identifica- 
tion. It is hereby made the duty of the sheriffs of the several counties of the 
state, the chiefs of police of the cities and marshals of villages therein im- 
mediately upon the arrest of any person for any felony, to take his finger 
prints according to the finger print system of identification on the forms fur- 
nished by the superintendent, and forward the same, together with such 
other description as may be required and with the history of the offense 
committed, to the bureau to be classified and filed, but should any accused 
be found not guilty of the offense charged, then said finger prints and 
description shall be given to the accused upon his request. The superin- 
tendent of the state bureau of criminal identification shall report any 
dereliction in the performance of his duty by any sheriff, chief of police, 
or marshal, or any dereliction in the duty imposed upon any person having 
charge of any state institution as provided in section 80-603 to the governor, 
who shall make immediate investigation thereof, and upon the order of 
the governor the proper disbursing officer shall not issue any salary 
voucher to any said official found by the governor to be derelict in 
the performance of the duties provided by this enactment until such 
dereliction has. been corrected. The superintendent shall compare the 
description received with those already on file in the bureau, and if he 
finds that the person arrested has a criminal record or is a fugitive from 
justice, he shall at once inform the arresting officer of such fact; and in 
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order to facilitate the work of identification, the name or names under 
which each person whose identification is thus filed is known, shall be 
alphabetically indexed by the superintendent. 

The provisions of this section shall not apply to violators of city 
ordinances or those arrested for misdemeanors. 


History: En. Sec. 4, Ch. 151, L. 1931. graphs of accused before trial, or to retain 
same in police record after acquittal or 
14 Am, Jur. 856, Criminal Law, § 133. discharge of accused. 83 ALR 127. 
Fingerprints as evidence. 16 ALR 370. Fingerprinting as violation of right or 
Right to take fingerprints and photo- privacy. 138 ALR 89. 


80-605. (12465.5) System, interstate, national and international to be 
developed. It shall be the duty of the superintendent to cooperate with 
the bureaus in other states and with the national bureau of the department 
of justice in Washington to develop and carry on a complete interstate, 
national and international system of criminal identification and investiga- 
tion. 

History: En. Sec. 5, Ch. 151, L. 1931. 


80-606. (12465.6) Instruction to be given local bureaus. It shall be the 
duty of the superintendent to afford assistance and, when practicable, in- 
struction to sheriffs, chiefs of police and other law officers in the establish- 
ment of efficient local bureaus of identification in their districts and in 
making them proficient in procuring finger print records. 

History: En. Sec. 6, Ch. 151, L. 1931. 


80-607. (12465.7) Criminals not permitted access to files. A person 
with a known criminal record shall not be permitted access to the files of 
the bureau. 

History: En. Sec. 7, Ch. 151, L. 1931. 


80-608. (12465.8) Appropriations for bureau to be made by legislature. 
The state legislature shall make the necessary appropriation for the purpose 
of paying the expenses necessary to carry into effect and operation the said 
bureau and to maintain and operate the same. 

History: En. Sec. 8, Ch. 151, L. 1931. 


CHAPTER 7 
THE STATE PRISON 


Section 80-701. Board of state prison commissioners. 
80-702. Board has control of grounds, ete. 
80-703. Officers of board. 
80-704. Duty of secretary. 
80-705. Warden—appointment, salary and removal. 
80-706. Duties of warden. 
80-707. Same. 
80-708. Musical instruments and library at state prison. 
80-709. Trust fund for prison band. 
80-710. Memorandum of trust. 
80-711. Musical director at state prison—salary. 
80-712. Duties of musical director. 
80-713. Report of trustee—supervision of trust fund by court. 
80-714. Hours of labor for prison guards. 
80-715. Penalty for violation of act. 
80-716. Residence of warden, monthly estimate. 
80-717. Accounts to be certified by warden. 
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80-718. Sealed proposals for supplies. 

80-719. Labor of convicts. 

80-720. Employment of convicts. 

80-721. Factory for manufacture of wearing apparel—authorization—purchase of 
material—disposal of product. 

80-722. Warden to be superintendent of factory—disposal of funds from sale of 
products—prison factory revolving fund created. 

80-723. Convict labor to be used in factory. 

80-724. Warden to enter into agreements relative to state use of products of 
factory. 

80-725. Establishment of tannery at state penitentiary authorized. 

80-726. Funds for tannery, how provided—purchase of equipment and materials 
for tannery. 

80-727. What hides may be tanned—price on purchase and for tanning hides. 

80-728. Sale of hides. 

80-729. Warden to supervise tannery. 

80-730. Prison labor to make bricks—use of bricks. 

80-731. Labor of inmates of state penitentiary and Montana state hospital may be 
used for construction and repair of buildings. 

80-732. Escape of convicts. 

80-733. Prison extended over places of labor. 

80-734. Moneys received for prison labor. 

80-735. Inspection of books and papers. 

80-736. United States convicts, expenses of. 

80-737. Rules and regulations of prison. 

80-738. Penalty for violation of rules. 

80-739. Commutation of sentence upon good behavior. 

80-740. Good behavior allowance for convicts in certain employments. 

80-741. Forfeiture of commutation. 

80-742. Discharged convict entitled to clothes and money. 

80-743. County jails may be made prisons. 

80-744. Bond of warden. 

80-745. Insane convicts. 

80-746. Reports of warden and board. 

80-747. State prison fund. 

80-748. Compensation of sheriffs. 

80-749. Duties of board—clerk. 


80-701. (12484) Board of state prison commissioners. The board of 
state prison commissioners consists of the governor, the secretary of state, 
and attorney-general, and has such supervision of all matters connected with 
the state prison as is provided for in this chapter. 

History: En. Sec. 2950, Pen. C. 1895; Sheriff’s mileage for delivery of prison- 


re-en. Sec. 9716, Rev. C. 1907; re-en. Sec. ers, sec. 16-2723. 
12434, R. C. M. 1921. See Cal. Pen. C., 


Secs. 1572-1596, for sections corresponding References 
to this chapter. a, Cited or applied as section 9716, Revised 
Codes, in Stephens v. Conley, 48 M 352, 
Cross-References 365, 1838 P 189. 
Railroad rates for transporting prisoners, ae 
sec, 72-144, Prisons¢=6. 


50 C.J. Prisons § 11 et seq. 


80-702. (12435) Board has control of grounds, etc. The board of state 
prison commissioners has full control of the state prison grounds, buildings, 
prison labor and prison property; has power to purchase or cause to be 
purchased, all needed commissary supplies, all raw material and tools 
necessary for any manufacturing purposes carried on at said prison; and 
to sell all manufactured articles, and collect the money for the same. The 
board has power to make all needful rules and regulations in regard to the 
management of the prison, the discipline of the convicts and the conduct 
and compensation of the guards and assistants. 
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History: En. Sec. 2951, Pen. C. 1895; References 
re-en, Sec. 9717, Rev. C. 1907; re-en. Sec. State v. District Court, 85 M 215, 221, 
12435, R. C. M. 1921. 278 P 122. 
Prisons@—4., 


50 C.J. Prisons § 10. 


80-703. (12486) Officers of board. The governor is the president, and 
the secretary of state secretary of the board; and any two thereof are a 
quorum, with full power to transact any business that may be required of 
such board. 


History: En. Sec. 2952, Pen. C. 1895; 
re-en, Sec. 9718, Rev. C. 1907; re-en. Sec. 
12436, R. C. M. 1921. 


80-704. (12437) Duty of secretary. It is the duty of the secretary to 
keep, or cause to be kept, a full and complete account in a book or books 
to be kept for that purpose, of all the transactions and proceedings of the 
board. 


History: En. Sec. 2953, Pen. C. 1895; 
re-en. Sec. 9719, Rev. C. 1907; re-en. Sec. 
12437, R. C. M. 1921. 


80-705. (12438) Warden—appointment, salary and removal. A warden 
of the state prison shall be appointed by the governor, and such appointment 
must be transmitted to and approved by the senate. The tenure of office 
of the appointee shall be for a period of four years from the date of 
appointment and until his successor has been appointed and qualified. 
The salary of the warden is hereby fixed at the sum of four thousand 
dollars per year, payable in monthly instalments of three hundred thirty- 
three and 33/100 dollars each, at the end of each and every month. The 
warden shall be subject to removal by the state board of prison commis- 
sioners at any time for misfeasance, nonfeasance, or malfeasance in office, 
but before he is so removed formal charges in writing must be preferred 
and the warden given opportunity to appear and defend himself against 
any such charges. When charges shall have been preferred, asking the 
removal of the warden, notice of the time and place of hearing of said 
charges shall be served upon him at least five days prior to the day set 
for the hearing; provided, however, that when such charges have been 
preferred, the state board of prison commissioners shall have the power and 
authority to suspend the warden until after the determination of the charges 
preferred against him. 


Prisons@=9, 
50 C.J. Prisons § 27. 


History: En. Sec. 2954, Pen. C. 1895; 
re-en. Sec. 9720, Rev. C. 1907; amd. Sec. 
1, Ch. 11, L. 1913; re-en. Sec. 12438, R. C. 
M. 1921. 


Warden is a Public Officer 
The warden of the state penitentiary is 


a public officer. State ex rel. Stephens v. ~ 


80-706. 


District Court, 43 M 571, 577, 118 P 268; 
Stephens v. Conley, 48 M 352, 363, 138 P 
189. 


Prisons¢7, 8. 

50 C.J. Prisons § 12 et seq. 

Court’s power to remove jailer from 
office. 118 ALR 174. 


(12489) Duties of warden. The warden has power to appoint 


and remove all necessary guards and assistants, in and about the prison, 
subject to the approval of the board as to the number appointed. 


History: En. Sec. 2955, Pen. C. 1895; 


re-en, Sec. 9721, Rev. C. 1907; re-en. Sec. 


12439, R. C. M. 1921. Cal. Pen. C. Sec. 
1578. 
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80-707. (12440) Same. The warden has the general superintendence of 
prison discipline and prison labor; must keep, or cause to be kept, a book 
wherein shall be recorded the name, age, sex, occupation, place of birth, 
where sent from, the crime charged, date of incarceration, and the expiration 
of the term for which the prisoners therein confined were sentenced, and 
shall make out a correct monthly report of the same, and file such report with 
the secretary of the board; and shall securely and carefully file in his office 
all commitments of prisoners that may be sent to the state prison, and keep, 
or cause to be kept, a correct account, and certify any mileage that may be 
due to any sheriff or deputy sheriff for conveying prisoners to the state 
prison. 


History: En. Sec. 2956, Pen. C. 1895; 12440, R. C. M. 1921. Cal. Pen. C. Sec. 
re-en. Sec. 9722, Rev. C. 1907; re-en. Sec. 1578. 


80-708. (12440.1) Musical instruments and library at state prison. Due 
to the generosity of W. A. Clark, Jr., in his lifetime, it appears that there 
has been accumulated at the state prison at Deer Lodge, a large and valuable 
assortment of musical instruments and a musical library devoted to the 
education and contentment of those who are unfortunate enough to be there 
held as prisoners. | 

History: En. Sec. 1, Ch. 180, L. 1935. References 


Conley et al. v. Johnson et al., 101 M 
376, 390, 54 P 2d 585. 


80-709. (12440.2) Trust fund for prison band. In addition to such col- 
lection, it further appears that the said W. A. Clark, Jr., created a trust fund - 
of twenty-five thousand dollars ($25,000.00) for the maintenance of a prison 
band, for musical instruction, and necessary musical equipment; which it 
is most desirable for the state to perpetuate for the purposes stated by its 
donor. 


History: En. Sec. 2, Ch. 180, L. 1935. 


80-710. (12440.3) Memorandum of trust. Such trust fund, it appears, 
is now being held and administered solely by Frank Conley, of Deer Lodge, 
his co-trustee, C. E. Larabie, having removed from the state and resigned, 
under a memorandum of trust which reads as follows: 


“THIS MEMORANDUM WITNESSETH: That W. A. Clark, Jr., of 
Butte, Montana, has given in trust to the corporation, Larabie Brothers, a 
banking institution of Deer Lodge, Montana, the sum of twenty-five thou- 
sand dollars ($25,000.00) to the end that such corporation shall pay semi- 
annual interest on said sum at the rate of four per cent. (4%) per annum, 
and shall pay said semi-annual interest January 1 and July 1 to Frank 
Conley and CO. E. Larabie, of Deer Lodge, Montana, jointly also in trust, 
to the end that said Conley and said Larabie may apply such interest 
moneys as the same may be paid to the repairing of or to the replenishing 
of or to the supplying of musical instruments to the band of the state 
prison at Deer Lodge, Montana, as the said trustees, Conley and Larabie, 
may be advised, so long as said prison shall have and maintain a band 
therein and thereat. The interest-bearing period of the aforesaid sum of 
twenty-five thousand dollars ($25,000.00) shall begin July 1, 1928. 
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“Upon the death or resignation of said Conley or said Larabie the said 
W. A. Clark, Jr., reserves the right to nominate any successor or successors 
to the trust. 

“In the event such state prison shall dispense with its band for any 
reason, then and in that event the corpus of the trust and any interest 
accrued thereon shall instantly revert to the said W. A. Clark, Jr., or to 
his heirs. 

“In acknowledgment of the receipt of the trust fund of twenty-five 
thousand dollars ($25,000.00) and in acknowledgment of the trust itself, 
Larabie Brothers has hereunto set its hand and seal (in duplicate) at Deer 
Lodge, Montana, on this Ist day of July, A. D. 1928. 


LARABIE BROTHERS BANKERS, INC. 
Attest: 
By C. KE. LARABIE, 
Its President. 
A. G. LUEDMAN, 
Its Secretary. 
W. A. CLARK, JR.” 


“We, the undersigned, Frank Conley and C. E. Larabie, both of Deer 
Lodge, Montana, do hereby declare that we will act as trustees to effectuate 
the trust expressed in the above and foregoing memorandum and will so 
act without any compensation for our services to be rendered in such 
behalf. 

“Witness our hand in duplicate, at Deer Lodge, Montana, this 1st day 
of July, A. D. 1928. 
FRANK CONLEY, 


C. HE. LARABIE.” 
History: En. Sec. 3, Ch. 180, L. 1935. 


80-711. (12440.4) Musical director at state prison—salary. Such dona- 
tions and the benefit to the state accruing in the reformation and education 
of prisoners should at all times be maintained by the state, if possible, and 
therefore the governor is hereby empowered, with the approval of the state 
board of prison commissioners, to appoint a suitable person to act in the 
capacity of musical director at the prison, who shall receive a salary of 
two thousand five hundred dollars ($2,500.00) per year, payable monthly 
from funds available from interest accruing from the said trust fund, or 
from appropriations available. 

History: En. Sec. 4, Ch. 180, L. 1935. 


80-712. (12440.5) Duties of musical director. The musical director 
herein provided for shall be the custodian of such musical instruments and 
equipment, and shall assist and train prisoners confined in the state prison 
in maintaining an orchestra and band by utilization of the equipment and 
trust fund so provided. 

' History: En. Sec. 5, Ch. 180, L. 1935. 


80-713. (12440.6) Report of trustee—supervision of trust fund by court. 
For the purpose of administering said trust fund for the purposes expressed 
by the donor, and so that the trust may be continuing, the trustee shall be 
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required to make an annual report to the district court of the third judicial 
district of the state of Montana, in and for the county of Powell, of the 
use and administration of such trust fund, and shall make report at such 
times as may be directed by such court, and the court is hereby given super- 
vision over the administration of said trust fund. 

History: En. Sec. 6, Ch. 180, L. 1935. 


80-714. (12441) Hours of labor for prison guards. A period of eight 
hours in each period of twenty-four consecutive hours shall constitute a 
day’s work for all prison guards employed in and about the state prison; 
except in cases of insurrection, revolt, or escape of the prisoners confined 
therein, or of other emergencies endangering health, life, or property. 


History: En. Sec. 1, Ch. 195, L. 1907; StatesC—53. 
Sec. 9723, Rev. C. 1907; re-en. Sec. 12441, 59 C.J. States §§ 114, 117, 188, 207. 
R. C. M. 1921. 


80-715. (12442) Penalty for violation of act. Every officer, warden, or 
contractor for the care and maintenance of the convicts of the state prison, 
who has charge of or employs the prison guards for such state prison, 
who violates any of the provisions of the preceding section shall be guilty 
of a misdemeanor, and upon conviction thereof shall be punished by a 
fine of not less than one hundred dollars nor more than five hundred 
dollars, or by imprisonment in the county jail for not less than thirty 
days nor more than six months, or by both such fine and imprisonment. 


History: En. Sec. 2, Ch. 195, L. 1907; 
re-en. Sec. 9724, Rev. C. 1907; re-en. Sec. 
12442, R. C. M. 1921. 


80-716. (12443) Residence of warden, monthly estimate. The warden 
must reside at the state prison, and within five days before the expiration of 
each month must make out a complete statement of the probable or esti- 
mated amount of clothing, provisions, medicines, and all other stores and 
necessaries, and the character and quality of the same, and make a requi- 
sition upon the board; and it must, as soon thereafter as possible, furnish, 
or cause to be furnished, the articles, stores, or provisions thus required, 
or so much thereof as it may deem necessary for the use of the prison 
during the ensuing month; but no supplies must be purchased or articles 
furnished the prison at a greater price than the usual market rates for 
such articles; and the board is not prevented from furnishing any neces- 
sary article at any time not enumerated in the monthly requisition of the 
warden, or from purchasing or contracting for a greater than a monthly 
supply of any article used in said prison, when deemed for the best interest 
of the state. 


History: En. Sec. 2957, Pen. C. 1895; 
re-en. Sec. 9725, Rev. C. 1907; re-en. Sec. 
12443, R. C. M. 1921. 


80-717. (12444) Accounts to be certified by warden. All accounts for 
provisions, clothing, medicines, fuel, lights, or other supplies or stores 
furnished to the state prison, as prescribed in the preceding section, must be 
presented to the warden, and if the articles therein enumerated have been 
received, he must so certify, and the accounts so certified must be delivered 
to the secretary of the board, and if the account be correct, and the articles 
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SS 


named therein were purchased or ordered by the board, it must audit and 
allow the claim. All claims for salaries, repairs, buildings, or labor must 
be certified to by the warden, presented, allowed, and Po as other 
indebtedness against the state prison. 


History: En. Sec. 2958, Pen. C. 1895; 
re-en. Sec. 9726, Rev. C. 1907; re-en. Sec. 
12444, R. C. M. 1921. 


80-718. (12445) Sealed proposals for supplies. The board may, when- 
ever in its judgment it would be for the best interest of the state, advertise 
for sealed proposals for the furnishing of supplies to the state prison. Notice 
of the time and place of the letting of each contract must be given for at 
least two consecutive weeks in some newspaper published within this state. 
Such notice must state the character, quality, and quantity of the supplies 
required, and any person may bid for the furnishing of all or any part 
of the articles enumerated in the notice; but no contract must be made 
for furnishing more than one year’s supplies, as estimated by the warden. 


History: En. Sec. 2959, Pen. C. 1895; States€-98. 
re-en. Sec. 9727, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 36.. 
12445, R. C. M. 1921. cameanciltin 


80-719. (12446) Labor of convicts. The board may, in its discretion, 
cause the prisoners, or any number of them, to be employed in any mechan- 
ical pursuits, and at hard labor, and furnish any convicts thus employed with 
any materials that may be deemed necessary, in the same manner as is pro- 
vided for the furnishing of supplies and stores to the state prison, and the 
board shall, in all respects, have the exclusive control of the employment of 
the convicts, and may from time to time employ them in such manner as, in 
its opinion, will best subserve the interest of the state and the welfare of 
the prisoners. But neither the board nor the warden must let by contract 
to any person the labor of any convict in the prison. 


History: En. Sec. 2960, Pen. C. 1895; . Convicts@=7, 10(1). 
re-en. Sec. 9728, Rev. C. 1907; re-en. Sec. i8 C.J.8. Convicts §§ 13, 16. 
12446, R. C. M. 1921. 41 Am. Jur. 901, Prisons and Prisoners, 
§§ 25 et seq. 


Cross-Reference 


Prison made goods, regulations for sale, 
secs. 94-35-152 to 94-35-162. 


80-720. (12447) Employment of convicts, If, at any time, the board is 
of the opinion that it would be to the interest of the state to employ any 
portion of the prisoners, either within or without the walls or enclosures of 
the state prison, either in improvement of the public grounds or buildings 
or otherwise where they may be profitably employed, it has power to so 
employ such labor; it must, in such case, direct. the warden accordingly 
in writing, and ite a cena of such order to be entered at length « on 
the records of the board. 


History: En. Sec. 2961, Pen. C. 1895; Convicts€7._. 
re-en. Sec. 9729, Rev. C. 1907; re-en. Sec. $18 C.J.S. Convicts § 13. 
12447, R. C. M. 1921. 41 Am. Jur. 901, Prisons and Prisoners, 
§§ 25 et seq. 


80-721. (12447.1) Factory for manufacture of wearing apparel—au- 
thorization—purchase of material—disposal of product. The state board of 
prison commissioners of the state of Montana is hereby authorized and em- 
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powered, and it shall be its duty, to construct, maintain and operate at the 
Montana state prison, aS soon as may be possible, a factory for the manu- 
facture of wearing apparel. In connection with the operation of such 
factory the warden shall make requisition to the purchasing department of 
the state for the purchase of all necessary materials used in the manufacture 
of wearing apparel and products as contemplated by this act. All wearing 
apparel so manufactured at said penitentiary and not required for use 
therein, shall be sold to the state for use by the state in any of the public 
institutions owned or managed and controlled by the state, at and for such 
price as shall be fixed and determined by the state purchasing agent and 
warden of the state penitentiary, provided, however, that none of said 
wearing apparel shall be sold in the open market in competition with the 
products of free labor. 


History: En. Sec. 1, Ch. 152, L. 1927. Prisons¢-12. 
50 C.J. Prisons § 38 et seq. 


80-722. (12447.2) Warden to be superintendent of factory—disposal of 
funds from sale of products—prison factory revolving fund created. The 
warden of the Montana state prison shall be the superintendent of such 
factory and shall conduct the same under the supervision of the said board 
of prison commissioners; he shall keep accounts of all transactions. All 
moneys received by said warden from the sale of such wearing apparel shall 
be deposited by him monthly with the state treasurer and be credited to the 
prison factory revolving fund, hereby created. Out of such fund there 
shall be paid such claims as are approved by the warden and the state 
board of examiners for expenses incident to the operation of such factory. 
As often as there shall accrue in said fund any profits amounting to the 
sum of one thousand dollars ($1,000.00) from the operation of said factory, 
the same shall be paid into the general fund of the state. 

History: En. Sec. 2, Ch. 152, L. 1927. 


80-723. (12447.3) Convict labor to be used in factory. That for the 
purpose of operating said factory, there shall be used and employed the 
prisoners confined in said state penitentiary, and the warden is hereby 
authorized to employ such skilled laborers only as in his judgment and in the 
judgment of the board of prison commissioners, may be necessary for the 
feasible and profitable employment of the said prisoners, provided however, 
that no skilled laborers shall be employed if prison labor can be made 
use of. 

History: En. Sec. 3, Ch. 152, L. 1927. Convicts€7. 
18 C.J.S. Convicts § 13. 

80-724. (12447.4) Warden to enter into agreements relative to state use 
of products of factory. The warden of the state penitentiary, with the 
consent of the state board of prison commissioners is hereby authorized and 
empowered to enter into any agreement relative to state uses of the products 
of such factory. 

History: En. Sec. 4, Ch. 152, L. 1927. Prisons¢- 12, 
50 C.J. Prisons § 38 et seq. 

80-725. (12447.5) Establishment of tannery at state penitentiary au- 
thorized. That the board of state prison commissioners is hereby authorized 
to establish at the Montana state prison at Deer Lodge, Montana, as part 
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of the said prison, a tannery. Said tannery shall be operated in conjunction 
with the other institutions of said prison by the employment of labor of 
prisoners confined therein. 

History: En. Sec. 1, Ch. 173, L. 1929. 


80-726. (12447.6) Funds for tannery, how provided—purchase of equip- 
ment and materials for tannery. That the said board is authorized to 
purchase such machinery, tools, materials and equipment as in its judgment 
are necessary and proper for the establishment and successful operation of 
said tannery, to be paid for out of the state prison fund, and any specific 
appropriations that may be made to said fund for this purpose; provided, the 
total cost of establishing said tannery shall not exceed the sum of eight 
thousand dollars ($8,000.00). The warden, under the direction of the board 
is authorized to purchase hides and raw materials and all other things 
deemed necessary for the operation of said tannery, the cost of which, 
together with all costs and expenses of operating said tannery, shall like- 
wise be paid from said state prison fund. 

History: En. Sec. 2, Ch. 173, L. 1929. 


80-727. (12447.7) What hides may be tanned—price on purchase and 
for tanning hides. In the operation of said tannery, there may be tanned 
and treated therein all hides belonging to the state of Montana; and any 
hides belonging to other persons and hides that may be purchased by the 
state. The said board is hereby authorized to determine the prices that will 
be paid from time to time for hides purchased by the state, and what charge 
shall be made to other persons for the tanning and treatment of hides 
belonging to them. 

History: En. Sec. 3, Ch. 173, L. 1929. 


80-728. (12447.8) Sale of hides. The said board is also authorized to 
sell any and all hides owned by the state that may be tanned or treated in 
said prison tannery, at such prices as it shall deem are fair market prices 
therefor, and all moneys received from the operation of said tannery shall 
be credited to the state prison fund. 


History: En. Sec. 4, Ch. 173, L. 1929. 41 Am. Jur. 919, Prisons and Prisoners, 
§ 46. 


80-729. (12447.9) Warden to supervise tannery. The warden, under 
the direction of the board of prison commissioners, shall have charge and 
supervision of the operation of said tannery. 

History: En. Sec. 5, Ch. 173, L. 1929. 


80-730. (12447.10) Prison labor to make bricks—use of bricks. It is 
hereby made the duty of the board of prison commissioners to use the labor 
of the male prisoners in the Montana state prison for the manufacture of 
common brick and cement sand brick at Deer Lodge, Montana, said work to 
be in direct charge of the warden of the state prison and under the control 
and supervision of the state board of prison commissioners and said brick so 
made to be used only for the construction and/or repair of buildings at 
the Montana state prison. 


History: En. Sec. 1, Ch. 196, L. 1931; 
amd. Sec. 1, Ch. 94, L. 1935. 
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80-731. (12447.11) Labor of inmates of state penitentiary and Montana 
state hospital may be used for construction and repair of buildings. The 
board of prison commissioners may use the labor of the male prisoners in 
the Montana state prison for construction or repair of buildings at the 
Montana state prison at Deer Lodge; and the board of commissioners for 
the insane may use the labor of the male inmates in the Montana state hos- 
pital for the construction and repair of buildings at the Montana state 
hospital at Warm Springs, Montana. 


History: En. Sec. 2, Ch. 196, L. 1931. 


80-732. (12448) Escape of convicts. The warden and officers of the 
prison shall incur no forfeiture for the escape of any convict employed with- 
out the walls or inclosures of the prison by order of the board, or going to 
or returning from such employment, unless such escape should arise from 
neglect or violation of law, or the rules, regulations, or by-laws of the 
board. 


History: En. Sec. 2962, "Pen. C. 1895; See generally, 19 Am. Jur. 359, Escape, 
re-en. Sec. 9730, Rev. C. 1907; re-en. Sec. Prison Breaking, and Rescue. 
12448, R. C. M. 1921. ; Escape or prison breach as affected by 


means employed to effect it. 10 ALR 148. 
Cross-Reference Responsibility of persons participating 
Rescues and escapes, secs. 94-4201 to in jail delivery for homicide committed by 


94-4209. one of their number. 15 ALR 456. 
—— What justifies escape or attempt to 
Prisons¢16. escape, or assistance in that regard. 56 
50 C.J. Prisons § 45 et seq. ALR 666. 


80-733. (12449) Prison extended over places of labor. The state prison 
is hereby declared to extend to and over any place or places of employment 
of the convicts without the walls or inclosures of the prison, at which 
convicts may be employed. 

History: En. Sec. 2963, Pen. C. 1895; 


re-en. Sec. 9731, Rev. C. 1907; re-en. Sec. 
12449, R. C, M. 1921. 


80-734. (12450) Moneys received for prison labor. All sums that are 
now or may hereafter become due to the state for any manufactured article 
sold, or for labor performed, either within or without the prison walls or 
inclosures, must be certified to by the warden under oath to the board, 
who must receive and receipt for the same; and all moneys thus received 
must be paid into the state treasury, and the treasurer must place the 
same to the credit of the state prison fund; and the secretary of said board 
must make a report thereof to the state auditor, on or before the tenth day 
of each month. 

History: En. Sec. 2964, Pen. C. 1895; Prisons¢12. 


re-en. Sec. 9732, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 38 et seq. 
12450, R. C. M. 1921. 


80-735. (12451) Inspection of books and papers. All books or papers 
kept by or under the direction of the secretary of the board and the warden 
of the state prison, must, at all times on legal days, be open to the inspection 
of the members of the board, all state officers, members of the legislative 
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assembly, and the sheriffs of the several counties of this state; and shall, at 
the expiration of their term of office, be delivered over to their successors. 
History: En. Sec. 2965, Pen. C. 1895; 


re-en. Sec. 9733, Rev. C. 1907; re-en. Sec. 
12451, R. C. M. 1921. ! 


80-736. (12452) United States convicts, expenses of. The board and 
the warden of the state prison are hereby required to receive all criminals 
sentenced to the state prison by the authorities of the United States, and to 
keep them at hard labor or in solitary confinement, agreeable to the order 
of the court pronouncing such sentence, until legally discharged therefrom ; 
and the warden must certify to the board the expense of keeping all convicts 
thus sentenced, and the said board must certify the same to the state auditor. 

History: En. Sec. 2966, Pen. C. 1895; Prisons¢=2. 


re-en. Sec. 9734, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 8. 
12452, R. C. M. 1921. 


80-737. (12453) Rules and regulations of prison. The board must, from 
time to time, cause to be placed in some conspicuous place or places about 
the prison, so much of the laws of the state, and the rules, regulations, and 
by-laws of the state prison as relates to the intercourse between visitors 
to the prison and the prisoners therein confined. 


History: En. Sec. 2967, Pen. C. 1895; References 
re-en, Sec. 9735, Rev. C. 1907; re-en. Sec. State v. District Court et al., 85 M 215, 
12453, R. C. M. 1921. 291, 278 P 128) 


Cross-Reference 


Unauthorized communication with pris- — 
oner, misdemeanor, sec. 94-35-241. 


80-738. (12454) Penalty for violation of rules. Any person who vio- 
lates any of the rules, regulations, or by-laws.of the prison, as adopted and 
published by the board, must be subject to such penalties as may be pre- 
scribed by the board, and proceeded against in such manner as may be 
prescribed by law and the rules of the board. No barbarous punishments, 
by whipping, showering, or otherwise, must be prescribed by the board; nor 
shall convicts, as punishment, be deprived of the regular rations of food, 
and at the same time compelled to work the usual number of hours per day. 

History: En. Sec. 2968, Pen. C. 1895; —‘ Prisons¢=13. , 


re-en. Sec. 9736, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 38 et seq. 
12454, R. C. M. 1921. 


80-739. (12455) Commutation of sentence upon good behavior. The 
board is hereby authorized and required to grant to any convict confined in 
the state prison, who shall well behave himself and who shall perform regular 
labor during good health, either within or without the state prison inclosures, 
a credit of the time from his sentence as appears in the following table, 
for respective years of his sentence, and pro rata for any part of a year 
when the sentence is for more or less than a year: 
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80-740 


NUMBER OF TIME TO BE SERVED 
YEARS OF GOOD TIME TOTAL GOOD IF FULL TIME 
SENTENCE. GRANTED. TIME MADE. IS MADE. 

ONG WORT a cchond On the eae Bagh 15109 0s ance et el | ear nas La i Se 11 months 
2G imyese gs... 2 montheii2e8.§ So SHONHNS 2 BLOAT. wMe! othe 1 year and 9 months 
3d. syear.......... 3 months............ Go monthe.........n8--,fssm-- 00.28. 2 years and 6 months 
ALI FOOT sncancen 4 months............ HB) ERLE ORT uh atte apc leu re a Ved cs aap 3 years and 2 months 
OL” Year wane. 5° months:._0-%.. 1year and: 3 months..2.....004 (20.2. 3 years and 9 months 
Sth, years. 6 months............ lL year, and 9 months:......:-2)......00.- 4 years and 3 months 
PULLS VED teas, 6 monthg:...:...... 2 years ‘and ‘3° months nr.) oie. 4 years and 9 months 
8th year.......... 6 months............ 2 years and 9 months.....0220.) 00020..... 5 years and 3 months 
9th year.......... 6 months............ 3 years and 3 months..........) 20.0.0... 5 years and 9 months 
10th, yeavr.......... BO OT ih. 3 years and 9 months.........)........... 6 years and 3 months 

TIGHy wyear-...-.c02 6 months..........:. 4 years and 3 months..........) 0.0.2.0... 6 years and 9 months 

12th year.......... 6 months............ 4 years and 9 months......02..] ...2..... 7 years and 3 months 

13th; “year ..3... 6 months............ 5 years and'3 months..........) ........... 7 years and 9 months 
14th year......... 6 months2.........- 5 years and 9 months.......... Py eat 8 years and 3 months 

Toth y Golg.2.---4 6 “months.-..22.2... Oo Vyears’ and* *nronths:...2.5-4u i025 8 years and 9 months 

16th .tyeartil... 6 months............ 6 years and 9 months..........] 22.2... 9 years and 3 months 

17th yeav.........- G months, 45 ..-5.: 7 years and 3 months..........) -.......... 9 years and 9 months 
18th year.......... Gi MONS: sac. .c: 7 years and 9 months..........) ......... 10 years and 3 months 

POG TY COT crccsere 6 ‘months.2"2...:. 8 years and 3 months..........] 2.0.2... 10 years and 9 months 

BUT eV CAT cc ccecans BeOS eae nn oe 8 years and 9 months..........) ......... 11 years and 3 months 

Waa e PRE A Ta -ycsc0 6 months...;........ 9 years. and 3 months................... 11 years and 9 months 

QE AV OAT secccssers 6 months............ 9 years and 9 months.....0...)........- 12 years and 3 months 

23d, year.......... O- months, .......5--- 10 years and 3 months.......0.) -....... 12 years and 9 months 

24th year.......... 6 months............ 10. years and 9 months..........)......... 13 years and 3 months 

POD) VEAL ..-c--05-- 6 months............ 11 years and 3 months..........|......... 13 years and 9 months 


History: En. Sec. 1, p. 398, L. 1877; be able to show that the board of prison 


re-en. Sec. 237, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 308, 5th Div. Comp. Stat. 1887; 


amd. Sec. 2969, Pen. C. 1895; re-en. Sec. - 


9737, Rev. C. 1907; re-en. Sec. 12455, R. C. 
M. 1921. Cal. Pen. C. Sec. 1588. 


Cross-Reference 


Pardon or parole, secs. 94-9801 to 94- 
9820. 


Operation and Effect 
To justify an ex convict in bringing an 


commissioners had granted him such com- 
mutation but that defendant had refused 
to deduct the credits allowed; otherwise 
the complaint fails to state a ‘cause of ac- 
tion. Stephens v. Conley, 48 M 352, 366, 
138 P 189. 


References 


Anderson et al. v. Wirkman, 67 M 176, 
187, 215 P 224; State ex rel. Bottomly v. 
District Court, 73 M 541, 548 et seq., 237 
P 525; State v. Hukoveh, 115 M 125, 134, 


action for false imprisonment against the 139 P 2d 538. 
warden of the state prison because of the © a 
failure of defendant to deduct from the Prisons¢€ 15, 


sentence imposed upon him by the judg- 
ment of imprisonment the good-time allow- 
ance provided for by this section, he must 


80-740. 
ployments. 


50 C.J. Prisons § 45 et seq. 
41 Am. Jur, 914, Prisons and Prisoners, 
§§ 41 et seq. 


(12456) Good behavior allowance for convicts in certain em- 
The state board of prison commissioners is hereby authorized 


and required to adopt rules and regulations applicable to all convicts em- 
ployed upon any prison work or activity whereby said convicts so employed, 
but only while so employed, may be granted additional good time allowance 
in addition to that now provided by the preceding section for good conduct, 
conditioned upon such convicts’ good behavior and compliance with all 
rules and regulations which may be made by said board or superintendent 
or warden of the state prison, for the management and control of said 
prison and such convicts; provided, said rules may grant not to exceed an 
additional good time allowance of ten (10) days per month, and further, 
provided, that an attempted escape by the convict, or such violation of the 
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rules and regulations so prescribed, as in the judgment of the said board 
should be punished by forfeiture of such extra good time, shall operate as 
forfeiture of all extra good time as may have been allowed by said board 
of prison commissioners, now authorized in this act. 

History: En. Sec. 1, Ch. 60, L. 1917; References 


re-en. Sec. 12456, R. C. M. 1921; amd. Sec. State ex rel. Bottomly v. District Court, 
1, Ch. 107, L. 1943. 73 M 541, 550, 237 P 525. 


80-741. . (12457) Forfeiture of commutation. Any such convict who 
commits an assault upon his keeper, any guard, officer, or convict, or other- 
wise endangers life, or by any flagrant disregard of the rules of the prison, 
or any misdemeanor whatever forfeits all deductions of time earned by him 
for good conduct before the commission of such offense; such forfeiture, 
however, must only be made by the board, after due proof to the offense, 
and notice to the offender; nor shall such forfeiture be imposed when a 
party has violated any rule or rules without violence or evil intent, of 
‘ which the board must be the sole judges. The name of no convict WD 
| attempts to escape must be sent to the board for the commutation herein 
\. provided. f 

History: En. Sec. 2970, Pen. C. 1895; 


re-en. Sec. 9738, Rev. C. 1907; re-en. Sec. 
12457, R. C. M. 1921. 


which seem to indicate a course of pro- 
eedure for the board of prison commis- 
sioners, the board must investigate the 


Operation and Effect 


In order to carry out the provisions of 
sections 80-701, 80-739, and of this section, 


record of every convict, probably at the 
end of every year of his service, and grant 
the proper credits, if earned. Stephens v. 
Conley, 48 M 352, 366, 138 P 189. 


80-742. (12458) Discharged convict entitled to clothes and money. 
Whenever any convict is discharged from the state prison and is delivered 
to the custody of any state or federal law enforcement officer or agent for 
transfer to any other state prison, federal prison or other penal institution, 
the warden must pay him five ($5.00) dollars in money and must also furnish 
him with only such clothing as is reasonably necessary and suitable for his 
use during said transfer, at a cost not exceeding twenty-five ($25.00) dollars. 
Whenever any other convict is discharged from the state prison, the warden 
must provide him with proper and suitable clothes at a cost not exceeding 
twenty-five ($25.00) dollars and must pay him twenty-five ($25.00) dollars 
in money ; provided, however, that there shall be deducted from said twenty- 
five ($25.00) dollars payment whatever amount such convict then has to his 
credit in cash or bonds on the books and records of the prison. 

History: En. Sec. 2971, Pen. C. 1895; Prisons¢14. 
re-en. Sec. 9739, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 44 et seq. 


12458, R. C. M. 1921; amd. Sec. 1, Ch, 110, 
L. 1943; amd. Sec. 1, Ch. 72, L. 1945. 


80-743. (12459) County jails may be made prisons. Whenever the 
state prison is insufficient to contain the prisoners sentenced to confinement 
therein, the board must enter into contracts with the commissioners of such 
counties as have jails suitable for keeping convicts, that may thereafter be 
sentenced to confinement in the state prison, and must notify the district 
judges that such jails have been procured for state prison purposes, and 
such judges, until further notified, must sentence any prisoner convicted 
of a felony to one of the jails so designated. 
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History: En. Sec. 2972, Pen. C. 1895; Prisons¢>1, 
re-en., Sec. 9740, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 9. 


12459, R. C. M. 1921. 


80-744. (12460) Bond of warden. The warden, before entering upon 
the discharge of his duties, shall execute a bond in such sum as the board 
designates, not exceeding twenty thousand dollars, for the faithful dis- 
charge of his duties, which bond shall be given to the state, approved by 
the state treasurer, and filed with the secretary of state. 


History: En. Sec. 2973, Pen. C. 1895; 
re-en. Sec. 9741, Rev. C. 1907; re-en. Sec. 
12460, R. C. M. 1921. 


80-745. (12461) Insane convicts. When the warden is of opinion that 
any prisoner is insane, he must certify the fact under oath to the board, 
which may, in its discretion, order the removal of such prisoner to the insane 
asylum. As soon as the authorities of the asylum ascertain that such 
person is not insane, they must immediately notify the board of that fact, 
and thereupon the warden must cause such prisoner to be at once returned 
to the prison, if his term of imprisonment has not expired. 


History: En. Sec. 2974, Pen. C. 1895; Insane Persons€—86. 
re-en. Sec. 9742, Rev. C. 1907; re-en. Sec. 44 C.J.S. Insane Persons §§ 128, 129, 131, 
12461, R. C. M. 1921. 132. 


80-746. (12462) Reports of warden and board. The warden must, on 
or before the first Monday of November of each year, make a detailed re- 
port to the board for the year ending on the last day of the preceding month, 
stating therein the names of the guards and assistants, and other officers, 
with their salaries, the number of convicts, showing the name of each con- 
vict, his age and general appearance, when and where convicted, and of 
what crime, term of sentence and when it expires, and the number received 
and discharged during the year, the amount of manufacture, and the money 
received from the same and the cost thereof, and a full statement of the 
condition, management, and concerns of the prison, and the board must 
make a like report to each legislative assembly. 


History: En. Sec. 2975, Pen. C. 1895; Prisons¢=9. 
re-en. Sec. 9743, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 27. 
12462, R. C. M. 1921. 


80-747. (12463) State prison fund. The moneys appropriated by the 
legislative assembly and the proceeds of the labor of prisoners constitute the 
state prison fund. The moneys in the state prison fund are applicable to the 
payment of the expenses of the prison, and salaries. The expenses and 
salaries must be audited and allowed by the board of examiners; after 
which, upon the order of the board, the state auditor must draw his 
warrant on the treasurer therefor, and the treasurer must pay the same 
out of such fund. The board cannot contract any debts or incur any 
liability binding upon the state. 

History: En. Sec. 2976, Pen. C. 1895; Prisons€12, 
re-en. Sec. 9744, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 38 et seq. 
12463, R. C. M. 1921. 

80-748. (12464) Compensation of sheriffs. Sheriffs delivering prisoners 
at the state prison must receive all actual expenses necessarily incurred in 
their transportation, the amount of the expenses in each case to be audited 
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and allowed by the board of examiners, and paid out of any moneys in the 
state treasury appropriated for that purpose, and no further or other 
compensation must be received by sheriffs for such transportation or 
services. L 

History: En. Sec. 2977, Pen. C. 1895; Sheriffs: and Constables¢—40. 


re-en. Sec. 9745, Rev. C. 1907; re-en. Sec. 57 C.J. Sheriffs and Constables § 1157, 
12464, R. C, M. 1921. 


80-749. (12465) Duties of board—clerk. The board has the power to 
employ a eclerk. It is the duty of the board, or the secretary thereof, to 
cause to be kept in a book or books to be kept for that purpose a full and 
complete account of all the transactions and proceedings of the board. The 
board shall also cause to be kept at the state prison a book wherein shall be 
recorded the name, nativity, age, height, weight, occupation, county con- 
victed in, crime charged, term, date of sentence, date of incarceration, 
expiration of sentence without good time, expiration of sentence with full 
good time, of all prisoners therein confined, and shall cause to be kept in 
the office of the board such records as will enable the board or any member 
thereof to ascertain the name of every prisoner confined in the state prison, 
and such other facts as in the judgment of the board may be necessary in 
order to have before them a full and complete record of every prisoner 
confined, together with the cost of maintaining the same per month and 
the expenses incurred in the erection and improvements of buildings upon 
the prison grounds. 


History: En. Sec. 2980, Pen. C. 1895; 
re-en. Sec. 9748, Rev. C. 1907; re-en. Sec. 
12465, R. C. M. 1921. 


CHAPTER 8 
MONTANA STATE INDUSTRIAL SCHOOL 
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80-804. State industrial school fund. 
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80-801. (12488) Reform school located and established. A reform 
school is hereby established to be located at or within three miles of the city 
of Miles City, in the county of Custer, to be known as the Montana state 
reform school. 


History: En. Sec. 1, p. 183, L. 1893; ReformatoriesC=2, 
re-en. Sec. 3062, Pen. C. 1895; re-en. Sec. 53 C.J. Reformatories § 2 et seq. 
9779, Rev. C. 1907; re-en. Sec. 12488, R. C. See generally, 26 Am. Jur. 607, Houses 
M. 1921, of Correction, Reformation and Refuge. 


80-802. (12489) Designation of the Montana state industrial school. 
From and after the passage and approval of this act, the name of the Mon- 
tana state reform school shall be the Montana state industrial school. 


History: En. Sec. 1, Ch. 136, L. 1915; Reformatories@=2. 
re-en. Sec. 12489, R. C. M, 1921. . 53 C.J. Reformatories § 2 et seq. 


80-8038. (12491) Powers of directors and officers. The director and all 
other officers and employees of the Montana state reform school shall be and 
they are hereby vested with all the powers, duties, and obligations as such 
director, officers, and employees of the Montana state industrial school 
as they now have as director, officers, and employees of the Montana state 
reform school. And all existing statutes or other provisions of law relating 
to the Montana state reform school are hereby made applicable to the 
Montana state industrial school. 


History: En.-Sec. 3, Ch. 136, L. 1915; Reformatories¢=3. 
re-en. Sec. 12491, R. C. M. 1921. 53 C.J. Reformatories §7 et seq. 


80-804, (12492) State industrial school fund.. The fund created by the 
provisions of section 80-826 shall hereafter be known as “the state industrial 
school fund.” 

History: En. Sec. 4, Ch. 136, L. 1915; 
re-en. Sec. 12492, R. C. M. 1921. . 

80-805. (12493) Supervision and control. The general supervision and 
control of the Montana state industrial school is vested in the state board of 
education and a local executive board appointed in the manner and having 
the powers and duties as provided in sections 75-302 to 75-309, and in ad- 
dition thereto such powers and duties prescribed and set forth in this chap- 
ter, for the board of trustees, and wherever the terms “board” or “board of 
trustees” may be used therein they shall be deemed and construed to mean 
the executive board. 


History: En. by recommendation of Biennial statement of moneys received 

code commissioner, 1921, as Sec. 12493, and expended, sec, 79-1405. 

R. C. M. 1921; amd. Sec. 1, Ch. 156, L. Donations to school, see. 75-311. 

1943. Executive board, sec. 75-302 et seq. 
Cross-References . Interest and income fund of school, sec. 
Accounting, sec. 82-102. 79-1401. 


80-806. (12494) Objects and purposes—commitment to school. Said 
school shall be for the keeping and reformatory training of all male youths 
between the ages of ten (10). and twenty-one (21) years who are residents 
of the state of Montana and who have been regularly committed to said 
school by a duly authorized court. Such youths shall be presented to the pre- 
siding officer of said school by an accompanying officer, employee of said 
school, parent or guardian, who shall likewise exhibit a certificate of commit- 
ment from the court ordering same. 3 
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History: En. Sec. 3063, Pen. C. 1895; 
re-en. Sec. 9780, Rev. C. 1907; amd. Sec. 1, 
Ch. 42, L. 1921; re-en. Sec. 12494, R. C. M. 
1921; amd. Sec. 2, Ch. 156, L. 1943; amd. 
Sec. 1, Ch. 42, L. 1945. 


Cross-Reference 


Juvenile disorderly persons committed 
to, sec. 75-3002. 


STATE INSTITUTIONS 


What constitutes delinquency or incor- 
rigibility, justifying commitment of in- 
fant. 45 ALR 1533. 

Constitutionality of statute which, for 
reformatory purposes, deprives parent of 
custody or control of child. 60 ALR 1342. 

Age of child at time of alleged offense 
or delinquency, or at time legal proceed- 
ings are commenced, as criterion of juris- 


diction of juvenile courts. 123 ALR 446. 
See generally, 26 Am. Jur. 607, Houses 
of Correction, Reformation and Refuge. 


80-807. Delivery officers to convey boys to state industrial school. The 
state industrial school shall designate one or more suitable employees to be 
known as delivery officers, to convey to such school from the place of com- 
mitment, boys legally committed thereto, and such officers so designated 
shall have the power and authority of deputy sheriffs in respect thereto. 
The actual expense of conveying boys to the school by such delivery officers 
shall be at expense of the county from which said boy is committed. Such 
delivery officers shall be deemed officers of the court issuing the commitment 
for the purposes herein set forth. 

History: En. Sec. 1, Ch. 97, L. 1941. 


80-808. (12495) Employment of president and matron. The state board 
of education shall employ a president and matron of the Montana state 
industrial school. It shall be the duty of said president to take charge of 
the school, and he shall also have immediate control of the male depart- 
ment of said school, and the matron shall have immediate control of the 
female department of the school; and the local executive board shall also 
appoint such other officers and teachers as may be necessary for the manage- 
ment of the school. 


History: En. March 1, 1893; re-en. Sec. 
3074, Pen. C. 1895; re-en. Sec. 9791, Rev. 


80-809. (12496) Duties of president. The president shall be present at 
all meetings of the local executive board after his appointment and quali- 
fication and shall there confer with the state board of education regarding 
the management and interests of the school, and shall have entire super- 
vision of the school, subject, however, to the control of said board, and 
shall hold his office during the pleasure of the said state board of education. 


History: En. Sec. 15, p. 186, L. 1893; 9794, Rev. C. 1907; amd. Sec. 1, Ch. 43, 
re-en. Sec. 3077, Pen. C. 1895; re-en. Sec. IL. 1921; re-en. Sec. 12496, R. C. M. 1921. 


80-810. (12497) Duties of trustees. It shall be the duty of the board 
of trustees to investigate any and all complaints made against the director, 
matron, or other employee of said reform school, and for good and sufficient 
reason to remove the person against whom such complaint shall have 
been made. The board shall further investigate any and all charges made 
by the president against any inmate or inmates of the school, and if, after 
the investigation of such charges, any inmate or inmates of such school 
shall be found incorrigible, unmanageable, or detrimental to the best 
interest of the school, such inmate or inmates, as the case may be, may 
be returned to the court which made the commitment. The board, upon 
ordering the return of any inmate or inmates to the court which made the 
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commitment or commitments, shall immediately forward to the judge of 
the district court a certificate setting forth the proceedings of the board in 
investigating such charges, and setting forth fully their reasons for so 
returning such inmate or inmates to the said judge or court. The court 
or judge to whom such inmate or inmates of such school may be returned 
may thereupon take such proceedings as the judge thereof may deem 
advisable, and may impose such penalty as provided by law for the 
offense for which such boy or girl had been committed to the reform 
school; provided, that the time such boy or girl has been in the reform 
school under such commitment shall not be considered in imposing such 
penalty; and provided further, that such boy or girl shall not be by the 
court or judge thereof returned to the reform school. 

Any complaint made against the president or other employee of said 
school, or made by the president against any inmate of said school, shall 
be in writing, duly verified, setting forth specifically the acts complained 
of, and addressed to the board of trustees of the state reform school. 
Upon receiving such complaint, the board shall thereupon fix a time and 
place for the investigation of the charges set forth therein. Upon such 
hearing, the board shall proceed to take the testimony of the complainant 
and of such other witnesses as he or she may produce, and may subpoena 
witnesses, so as to make a full and thorough examination as to the merits 
of such complaint. The member of the board of trustees acting as presiding 
officer at such investigation shall have power and is hereby authorized 
to administer oaths to any and all persons produced as witnesses upon 
such hearing. 

A record shall be kept of all such investigations, and the testimony 
reduced to writing and filed with the secretary upon such hearing. 


History: Ap. p. Sec. 16, p. 186, L. 1893; NOTE.—See section 80-805. 
en. Sec. 3078, Pen. C. 1895; re-en. Sec. 9795, 
Rev. C. 1907; re-en. Sec. 12497, R. C. M. 
1921. 


80-811. (12499) Branches to be taught. All the branches taught in the 
public schools of the state shall be taught in the industrial school, and the 
inmates shall be taught and trained in morality, temperance and frugality, 
and they shall also be instructed in the different trades, vocations and ecall- 
ings, as far as possible within the scope of the institution. 


History: En. Sec. 18, p. 187, L. 1893; Cross-Reference 
re-en. Sec. 3080, Pen. C. 1895; re-en. Sec. Education of inmates at University of 
9797, Rev. C. 1907; re-en. Sec. 12499, R. C. Montana, sees. 10-110 to 10-114. 

M. 1921; amd. Sec. 3, Ch. 156, L. 1943. 


Reformatories>7. 
53 C.J. Reformatories §9 et seq. 


80-812. (12500) Rules. The board of trustees shall have power and 
authority under the direction and subject to the approval of the state board 
of prison commissioners to regulate the workings of the school, and from 
time to time, as may be necessary, to erect additional buildings, make all 
needful improvements, purchase machinery, and tools, and implements to 
be used in any of the trades taught in said school, and have general 
supervision and control of the institution, and may make such rules for 
its management and control as may be necessary ; provided, that no rule 
made by said board shall be in conflict with the provisions of the constitu- 
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tion or laws of the state; and provided further, that such buildings and 
improvements shall not exceed in cost the sums appropriated for such- 
purposes. 


History: En. Sec. 19, p. 187, L. 1893; NOTE.—See section 80-805. 
re-en. Sec. 3081, Pen. C. 1895; re-en. Sec. 
9798, Rev. C. 1907; re-en. Sec. 12500, R. C. 
M. 1921. 


80-813. (12501) Report of president. The president shall at the close 
of each year make a full and complete report to the board of the advance- 
ment, number and standing of the inmates of the school, as well as the 
niger received and the number discharged during the year, and he Sh 
give such further information as the board may require. 


History: En. Sec. 20, p. 187, L. 1893; 9799, Rev. C. 1907; re-en. Sec. 12501, R. C. 
re-en. Sec. 3082, Pen. C. 1895; re-en. Sec. M. 1921. 


80-814. (12502) Report of board. The board shall make a biennial re- 
port to the governor. Said report to contain a complete lst of the officers 
and employees connected with the school, the number of inmates (male and 
female), the number admitted and the number dismissed during the period 
covered by the reports, an account of all expenditures incurred, and for 
what purpose, and as nearly as possible the advancement made by the 
inmates. They shall also show the needs of the school as far as buildings 
and improvements are concerned, and may recommend the passage of any 
laws they may deem necessary for the benefit of the school. 


History: En. Sec. 21, p. 187, L. 1893; 9800, Rev. C. 1907; re-en. Sec. 12502, R. C. 
re-en. Sec. 3083, Pen. C. 1895; re-en. Sec. M. 1921. 


80-815. (12503) Who may be committed—form of commitment. No 
boy or girl shall be committed to said school who is not of sound intellect, 
free from cutaneous or other contagious disease, or who is subject to, epi- 
leptic or other fits, and he or she must be possessed of that degree of bodily 
health which would render him or her a fit subject for the discipline of 
such sehool.. 


And it shall be the duty of the court or judge committing any such 
boy or girl, to cause him or her to be examined by a reputable licensed 
physician, who shall certify to the above facts, which certificate shall be 
forwarded to said reform school with the commitment. 


The commitment may be in the following form: 


ey ORDER OF COMMITMENT 


State of Montana, County of -......2.00000.20 eee , SS. 

in’the district’court, inand forthe 2... ee judicial district, in 
and for said county and state. ) 

Be it remembered, that on the ................ ay GAs ee A EL Ret 


a minor of said county was charged, on complaint of ...........00020222 2. 
brought before me, the undersigned judge of said court, and upon due 
proor 1 G0 Tide that the Salne ck ee is a suitable person to be 
committed to the instruction and discipline of the state industrial school. 
Now, therefore, it is hereby ordered that the said ..........20...000..22002200--- be 
and is hereby committed to said Montana state industrial school until 
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eetedwannnieacvannaancnrreennns attains the age of twenty-one years or until ............... 

tov gae ee aie is legally discharged by the proper authorities of said school. 
And I find, upon the hearing of said matter, that the said ................ 

mses panna z was charged. PWC tes tects eo sere eee LL Re ta eee IRS 


Ne Re era Re Aart 


resident of said co county, and ‘of the RT Us Rabe hts dW Rh fad he Beats years. 


1 Se eae fathers name ideo ee, ; he resides at 
Sa eee yi, thé: state. 0fi.2 wee eee ee DY aoeenpation. a |... 
oo. ae Thats 2.2.....2264,.5.) 8. mother’stmamerts) pantuclt te-shc32 
amesiment, of, the state of 1... ctépherdegtdord VAD GRUTIATION Becca P eerie es The 
names of other near relatives and their residences are as follows: .............-.- 


lt Na alae ete teh eed eee 


peso ewontana, County. Of \:.....-....-.-sc1eme te , Ss. 


| anion , clerk of the district court of said county, in hereby 
aaeeree that the Honoree sh dicache cheese , whose signature is appended to 
the foregoing order of commitment, was at he date dene? and now is the 
judge of the district court in and for said county. © 

In witness whereof I have hereunto set my heard mend affixed the seal 
of. said court, this ..s......;..2.. day of icy at. :2 Baka pe Au NDx9._...25 

(Seal) | ae one tena: HASEEs 


The certificate of health may be in the following form: 


tate vouiang, County, OL .2..<s<<sntau eee , SS. 

BRAVES Hie of cli). 0)!5-- , being first duly sworn, deposes and says: That he is a 
practicing physician, duly licensed to practice medicine and surgery in the 
state of Montana; that at the request of the Honorable ..........20....0..20...22...... 
judge of. the istrict court in and for said county, he made a careful a 
LG 0 RCN SP a ee a ae , and as a result of said examination, he makes 
answer to the following ace enne correctly, to the best of his knowledge, 
judgment, and belief: 


Weeeees erat det secs: a perfect vision? 

rie et fact baliivicnus; ciaiies2n-o: 

PRE CU OF srt of sound intellect? 

AON JO SAGA) Ol a8 OO REE 

RYT. Led SRB heeee sufficient bodily strength to receive instruction ? 
218: CLS MON NEA SE cl lta ae ROE ME apa oie 

Ub) ais any tendency to scrofula or consumption? 
2 Ce SE BEG IE Es Da RM: 5 a: 

ee perfectly free from any cutaneous disorder? 
Pare Sy OL de le ee 

Veostaeti--see---o subject to epileptic or other fits? 

PAP eet s13-c44.-14i-n2GL--12 aR See 

Hiag..9.10).. 203 had the smallpox? 

Arnall .wulsénein. 128. 2riaseengrs 

BPA Goo B TL oe been vaccinated ? 

PEP DOL TE. SRE EI Mi aaeeantrcteteneatansteoeete a 
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[ot eS of sufficiently sound mind and bodily health to be a proper 
person to commit to the state industrial school? 
PARIS ha sR eee 5 ee 
ee kk ee 2 Oe ORS Ol ae , Physician. 
Subscribed and sworn to before me this .............--. day, 0f Bien fea eee : 
LD tees 
IE ELL yee oe , Clerk 
State of Montana, County of ...........22.....2--.----- , SS. 
| rte ghee om ateeatie hes , clerk of the district court of said county, do hereby 
COPEO Vo UMaD teaecett eee eee rare , whose signature is appended to the foregoing 


certificate, is a reputable and respectable physician and surgeon in said 
county. 
In witness whereof, I have hereunto set my hand and affixed the seal 


of ‘sard- court,-this’ 22S eens * CayAOL 224 SN Ae ee gar & 
(Seaty® i VSCUae. GM. ie eee wy. SOM se weneee, See One peneen Sener VaRe ee , Clerk. 
History: En. March 14, 1895; Sec. 3088, NOTE.—See in connection with this sec- 


Pen. C. 1895; re-en. Sec. 9805, Rev. C. tion, section 82-402. 

1907; amd. Sec. 1, Ch. 62, L. 1921; re-en. 

Sec. 12503, R. C. M. 1921. Infants¢~69. 
43 C.J.S. Infants § 94 et seq. 


80-816. (12504) Expenses. It shall be stated in the order of commit- 
ment the place where the boy resided at the time he was taken into custody, 
his age, as near as can be ascertained, and that such boy has not been con- 
victed of any crime and is not deprived of any of his civil rights or privileges 
by reason of the making of such order of commitment; and shall command 
such officer, or an employee of the industrial school designated for such 
purpose as provided in section 80-807, to take such boy and deliver him 
without delay to the president of said school, or other person in charge 
thereof, at the place where the same is located, and the showing of such 
certificate of the purposes of this act shall be conclusive evidence of his 
residence or age; accompanying this warrant the judge shall transmit by 
the officer or employee of the school executing it, a statement of the nature of 
the complaint to the president, together with such other particulars con- 
cerning the boy as the judge is able to ascertain; provided that the expense 
of committing the boy to said school and the returning of him to his parent 
or guardian after his release therefrom, shall be at the expense of the county 
of which such boy is committed; and provided that the county from which 
any boy committed to such school shall be sent be liable for the expense 
attending the care, education, training, and safekeeping of such boy, and 
shall pay for the same the sum of fifty (50c) cents per day for each boy so 
sent, while he will be in actual physical attendance in said institution. On 
the first of every month the president of such school shall prepare and 
transmit to the respective boards of county commissioners of the several 
counties lable for such care, education and safekeeping, an itemized ac- 
count showing the name of each boy, the number of days in the immediately 
preceding month for which such payment is to be made and the amount 
thereof, and said board of county commissioners, after checking the same 
for its correctness, shall allow it and pay the same by warrant drawn 
against its general or poor fund, payable to said industrial school and all 
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such warrants when received shall be by the president of school trans- 
mitted to the state treasurer and the proceeds thereof shall be deposited to 
the credit of the state general fund; and provided further, that the provi- 
sions of this section requiring payment to be made by counties for care, edu- 
cation, training, and safekeeping shall apply to all boys committed to and in 
such school on the date this act takes effect. 


History: En. Sec. 3089, Pen. C. 1895; lL. 1943; amd. Sec. 1, Ch. 11, L. 1945; amd. 
re-en. Sec. 9806, Rev. C. 1907; re-en. Sec. Sec. 1, Ch. 203, L. 1947. 
12504, R. C. M. 1921; amd. Sec. 4, Ch. 156, 


80-817. (12505) Appeals. The judge of any district court of any county 
in the state may, either in chambers or in term time, proceed under the pro- 
visions of this act; provided, that any proceedings had before the judge 
in chambers in any county at a time when the district court of said county 
is not in session, shall be entered and recorded in the minutes of said court 
on the first day of the next ensuing term. Any and all proceedings before 
the district court, or judge thereof, may be reviewed on writ of error by 
the supreme court, and in the manner provided by law for reviewing 
criminal cases in said supreme court. 


History: En. Sec. 3090, Pen. C. 1895; 
re-en. Sec. 9807, Rev. C. 1907; re-en. Sec. 
12505, R. C. M. 1921. 


80-818. (12506) Duration of custody. Each boy committed to the state 
industrial school shall remain there until he arrives at the age of twenty- 
one (21) years, unless paroled or legally discharged; provided that it shall 
be lawful for the executive board upon the recommendation of the president 
of said school to discharge therefrom any boy who has arrived at the age 
of eighteen (18) years, if it be made to appear while there as an inmate he 
deported and conducted himself in such a manner as to make it reasonably 
probable that he has reformed and is a proper person to be discharged. 


History: En. Sec. 3091, Pen. C. 1895; Reformatories¢10. 
re-en. Sec. 9808, Rev. C. 1907; re-en. Sec. 53 C.J. Reformatories § 17 et seq. 
12506, R. C. M. 1921; amd. Sec. 5, Ch. 156, 
L. 1943. 


80-819. (12507) Commutation of sentence. Whenever any boy or girl 
under the age of eighteen years has been sentenced by any court of com- 
petent jurisdiction to imprisonment in the state’s prison, it shall be lawful 
for the governor, by and with the approval of the board of pardons, upon 
the application of such boy, his parent or guardian, to commute the pun- 
ishment by substituting therefor the commitment of such boy to the 
Montana state reform school, during the minority of such boy, unless 
sooner discharged by the board of trustees, under the regulations as herein 
provided. But should such boy, after being sent to such reform school, 
persist in a depraved course, or escape therefrom, it shall be in the power 
of the governor, by and with the approval of the board of pardons, to 
revoke such commutation, and remand him to the state’s prison to serve 
out his unexpired term, and the time so spent by him at the reform school, 
or while a refugee therefrom, shall not be considered as a part of his 
original term of commitment. 


History: En. Sec. 3092, Pen. C. 1895; Prisons¢13; Reformatories¢—9. 
re-en. Sec. 9809, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 38 et seq.; 53 C.J. Re- 
12507, R. C. M. 1921. formatories § 16. 
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80-820. (12508) Releases on parole. The executive board, on recom- 
mendation of the president of the school may release a boy on trial or parole, 
but in all cases where a boy is released on trial or parole, he must, at stated 
intervals, report his conduct to the president and present certificates of 
good behavior, whereupon his leave or parole may be extended, or the 
executive board, by a unanimous vote, may grant him a full and uncondi- 
tional discharge and order him finally released from the custody and control 
of such school. It shall be the duty of the president to recall and return to 
the school any boy who may not be conducting himself properly, or who 
may not have a suitable home, and for such purpose such industrial school 
shall have sole custody and control over any boy so paroled until he shall 
have reached the age of twenty-one (21) years, or until he shall be finally 


discharged. 
History: En. Sec. 3093, Pen. C. 1895; Reformatories€=8. 
re-en. Sec. 9810, Rev. C. 1907; amd. Sec. 53 C.J. Reformatories § 17 et seq. 


1, Ch. 57, L. 1917; re-en. Sec. 12508, R. C. 
M. 1921; amd. Sec. 6, Ch. 156, L. 1943; 
amd. Sec. 1, Ch. 96, L. 1945. 


80-821. (12509) Fugitives from school. Any fugitive from said insti- 
tution may be arrested and returned to said institution by any officer or 
citizen. . 


History: En. Sec. 3094, Pen. C. 1895; -- Reformatories@>7. 
re-en. Sec. 9811, Rev. C. 1907; re-en. Sec. 53 C.J. Reformatories § 9 et seq. 
12509, R. C. M. 1921. ~ 


80-822. (12510) Escapes—connivance at—penalty. If any officer or 
employee of the Montana state industrial school, or any other person, shall 
contrive, procure, and connive at, or otherwise voluntarily suffer the escape 
of any inmate of said school, whether actually confined or released on trial 
or parole, or who after full knowledge that an inmate thereof has escaped 
therefrom, or being on trial or parole has broken the same, conceal it from 
the officers of said institution or from any sheriff, constable, marshal, or 
policeman in this state seeking the whereabouts of said escaped inmate 
or parole violator, or who harbors, conceals, or protects any such escaped 
person or parole violator, every such person on conviction shall be pun- 
ished by imprisonment in the state’s prison for a period of not less than 
six months, nor more than two years, and be fined in the sum of not 
exceeding one thousand dollars. 


History: En. Sec. 3095, Pen. C. 1895; Escape©=5. 
re-en. Sec. 9812, Rev. C. 1907; re-en. Sec. 30 C.J.S. Escape §§ 19-24, 
12510, R. C. M. 1921. 


80-823. (12511) Same. If any person shall carry to any inmate of said 
school or into said school any tool, weapon, or other aid with intent to en- 
able any inmate thereof to escape from custody or confinement, whether such 
escape be effected or not, any person so offending, on conviction thereof, 
shall be punished by a fine not more than five hundred dollars, or imprison- 
ment in the state’s prison for a period of not more than two years, or both 
such fine and imprisonment. 


History: En. Sec. 3096, Pen. C. 1895; 
re-en. Sec. 9813, Rev. C. 1907; re-en. Sec. 
12511, R. C. M. 1921. 
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80-824. (12512) Reward for arrest of fugitive. If any person who has 
been committed to the state reform school shall escape therefrom, the 
governor or acting governor is authorized to offer a reward for his or her 
apprehension, which reward shall not exceed the sum of one hundred dollars, 
and shall be paid out of the state treasury, and the amount which any 
governor or acting governor of this state may offer as the reward for the 
apprehension of any inmate, as aforesaid, is hereby appropriated, and it 
is hereby made the duty of the state auditor to issue to the person or persons 
whom he may determine are entitled to such a reward a warrant on the 
state treasury therefor. 


History: En. Sec. 3097, Pen. C. 1895; Rewards@4. 
re-en. Sec. 9814, Rev. C. 1907; re-en. Sec. 54 C.J. Rewards §7 et seq. 
12512, R. C. M. 1921. 


80-825. (12513) Additional buildings.. Whenever, in the judgment of 
the board of trustees of the state reform school, they may deem it necessary 
to erect additional buildings or make needed improvements and repairs upon 
buildings already erected, such board, under the direction and subject to 
the approval of the board of state prison commissioners, may cause such 
buildings to be erected and improvements made in accordance with the 
general provisions of an act entitled, “An act to provide for the establish- 
ment and location of a state reform school and to appropriate money 
therefor,” approved March 1, 1893, and the expenses therefor shall be 
audited and allowed in the mode and manner provided by law, and paid 
out of the state reform school building fund; provided, however, that the 
cost of such buildings and improvements shall not exceed thirty thousand 
dollars for the years 1895 and 1896; provided, further, that thereafter the 
expenses for erecting additional buildings and making the needed improve- 
ments thereon shall not exceed the amount of money to the credit of such 
fund for any one given year. 


History: En. Sec. 3098, Pen. C. 1895; Cross-Reference 
re-en. Sec. 9815, Rev. C. 1907; re-en. Sec. Residence halls, erection and mainten- 
12513, R. C. M. 1921. ance, sec. 75-201. 


80-826. (12514) State reform school building fund. In order to carry 
into effect the provisions of an act entitled, “An act to provide for the estab- 
lishment and location of a state reform school and to appropriate moneys 
therefor,’ approved March 1, 1893, and as well all acts amendatory thereof 
and supplemental thereto, there is hereby created a fund which shall be 
known as “the state reform school building fund,” into which shall be 
covered the proceeds of all moneys derived from the sale of timber and 
from the sale or lease of such lands as have been or may be granted to the 
state of Montana for the state reform school. 

History: En. Sec. 3099, Pen. C. 1895; 
re-en. Sec. 9816, Rev. C. 1907; re-en. Sec. 
12514, R. C. M. 1921. 

80-827. (12515) Expenses of improvements—state board of examiners. 
Whenever buildings are erected at the state reform school, or needed im- 
provements are made upon buildings already erected, the accounts and ex- 
penses for the same shall be certified to the state board of examiners, and 
when approved, warrants shall be drawn therefor by the state auditor upon 
the fund designated in this act. If there are no moneys in said fund to pay 
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such warrants, the same shall be registered by the state treasurer, and 
shall draw interest at the rate of seven per cent. per annum, and shall be 
a lien upon any and all moneys that may hereafter be covered into such 
fund in the order in which they are registered. Whenever there are moneys 
in said fund to pay such warrants, they shall be called for payment from 
time to time in the mode and manner now provided by law for the payment 
of similar warrants. Provided, that no warrants authorized by this act 
shall be either sold or paid out on account of labor, materials, or on contract 
at less than their face value; and provided further, that the state of Mon- 
tana shall not in any case be held liable for the redemption of such warrants 
nor the payment of the interest thereon. 


History: En. Sec. 3100, Pen. C. 1895; 
re-en. Sec. 9817, Rev. C. 1907; re-en. Sec. 
12515, R. C. M. 1921. ‘ 
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STATE VOCATIONAL SCHOOL FOR GIRLS 
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80-901. (12519) State vocational school for girls—establishment. 
There is hereby established a state vocational school for girls, to be located 
at a place to be selected by the executive board hereinafter provided for, 
and approved by the governor and state board of education; provided, how- 
ever, that the location of said school may be made temporarily for a period 
that in the judgment of the state board of education may be deemed suffi- 
cient, at a place where either lands or buildings for said school may be had 
by donation, or the payment of reasonable rent therefor. 
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History: En. Sec. 1, Ch. 101, L. 1919; M 58, 83, 195 P 841; State ex rel. Foot v. 
re-en. Sec. 12519, R. C. M. 1921. District Court et al., 77 M 290, 250 P 973. 


References See generally, 26 Am. Jur. 607, Houses 
State ex rel. Bonner v. Dixon et al., 59 of Correction, Reformation and Refuge. 


80-902. (12520) Purpose of school. Said school is to be for the care, 
education, training, and safekeeping of girls between the ages of eight and 
twenty-one years, who are legally committed thereto by a court of record. 

History: En. Sec. 2, Ch. 101, L. 1919; References 


re-en. Sec. 12520, R. C. M. 1921. State ex rel. Johnson v. Kassing, 74 M 
25, 30, 238 P 582. 


80-903. (12521) Who may be committed. It shall be the duty of the 
presiding officer of such school to receive, to the extent of the capacity of the 
institution, all girls committed to its care under provisions of this act, and 
to keep the same until they arrive at the age of twenty-one years, or until 
they are discharged by law, or paroled under the rules of said school. 


History: En. Sec. 3, Ch. 101, L. 1919; What constitutes delinquency or incor- 

re-en. Sec. 12521, R. C. M. 1921. rigibility, justifying commitment of in- 
fant. 45 ALR 1533. 

References Constitutionality of statute which, for 

State ex rel. Johnson v. Kassing, 74 M_ reformatory purposes, deprives parent of 

25, 31, 238 P 582. custody or control of child. 60 ALR 1342. 


Age of child at time of alleged offense 
; or delinquency, or at time legal proceed- 
Reformatories€=5. ings are commenced, as criterion of juris- 
53 C.J. Reformatories § 9 et seq. diction of juvenile courts. 123 ALR 446. 


80-904. (12522) Executive board. There shall be an executive board, 
consisting of three members, to have a general supervision or control of 
said institution, two of whom shall be women and all of whom shall be 
citizens of the state, appointed by the governor, by and with the consent 
of the state board of education, and the principal of said institution shall be 
an ex officio member of said board, without a vote. 


History: En. Sec. 4, Ch. 101, L. 1919; Cross-Reference 
re-en. Sec. 12522, R. C. M. 1921; repealed Executive board, composition, powers 
Sec. 1, Ch. 32, L. 1943; “revived” Sec. 1, and duties, secs. 75-303 to 75-308. 

Ch. 198, L. 1945. 


Reformatories¢=3. 
53 C.J. Reformatories §7 et seq. 


80-905. (12523) Oath and bond of members. As soon as notified of 
such appointment each member of said executive board shall, before entering 
upon the duties of her or his office, take and subscribe to the oath before 
any qualified officer qualified to administer oaths, that she or he will faith- 
fully perform the duties of her or his office according to law and she or he 
shall give a bond to the State of Montana in the sum of five thousand dollars, 
with good and sufficient sureties, conditioned for the faithful performance 
of her or his duties, which bond shall be filed in the office of the secretary 
of state. 


History: En. Sec. 5, Ch. 101, L. 1919; Sec. 1, Ch. 32, L. 1943; “revived” Sec. 2, 
re-en. Sec. 12523, R. C. M. 1921; repealed Ch..198, L. 1945. 


80-906. (12524) Meetings of board—site and donations for buildings. 
As soon as each member of the executive board shall have complied with 
the requirements of the preceding section of this act, they shall meet at a 
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convenient place, to be decided later, and shall at once proceed to organize 
and elect one of their number chairman and one secretary. Thereafter said 
executive board shall take steps to secure a suitable tract of land of not 
less than one hundred sixty acres, in the name of the state of Montana, 
by lease, gift, or purchase, and proceed to make such improvements and 
erect such buildings as may be necessary for the establishment of such 
school. And said executive board is hereby authorized to receive in the 
name of the state of Montana any and all donations, gifts, or contributions 
to said school, whether in money, lands, labor, material, or supples. Im- 
mediately upon securing the land as aforesaid under this act, the board 
shall establish a permanent office at or near such tract, and the secretary 
shall keep any and all books of the board, which shall be open for inspec- 
tion, and she or he shall also file with the secretary of state, any and all 
deeds or leases conveying or leasing lands to the state of Montana for the 
use and benefit of said school. The chairman shall preside at all meetings 
of the board; superintend the performance of all contracts for labor and 
material which have been authorized by the board and see that the terms 
of each contract are faithfully performed, and shall perform such other 
duties as the board may direct; provided, however, that the location of 
said school may be made temporarily for a period that in the judgment of 
the state board of education may be deemed sufficient at a place where 
either lands or buildings for said school may be had by donation or the 
payment of the reasonable or necessary rent therefor. 


History: En. Sec. 6, Ch. 101, L. 1919; Reformatories©=2. 
re-en. Sec. 12524, R. C. M. 1921. . 53 C.J. Reformatories § 2 et seq. 


Cross-Reference 
Method of making donations, sec. 75-311. 


80-907. (12525) Principal, employment of. It shall be the duty of the 
executive board to secure and employ, as principal of the state vocational 
school for girls, a thoroughly competent and qualified woman whose train- 
ing in the management of such an institution would make her eligible for 
such position; said appointment to be subject to the approval of the gover- 
nor and the state board of education. 


History: En. Sec. 7, Ch. 101, L. 1919; 
re-en. Sec. 12525, R. C. M. 1921. 


80-908. (12526) Leases of state land to executive board. The board of 
land commissioners of the state of Montana is hereby authorized and em- 
powered to lease to the executive board of the state vocational school for 
girls for a period at their discretion, according to law, any parcel or tract 
of the state school lands selected by the executive board of the state 
vocational school for girls, at a rental value not to exceed one dollar per 
acre per annum; that proper contracts of lease for said land shall be ex- 
ecuted to said executive board as soon as said board shall have sufficient 
funds with which to erect or improve buildings thereon. If suitable state 
school lands cannot be secured, as herein provided, then the executive board 
of the state vocational school for girls is hereby authorized to contract by 
lease a suitable tract of land or to purchase the same by contract or other- 


wise, or to receive by gift as hereinbefore provided. 
History: En. Sec. 8, Ch. 101, L. 1919; 
re-en, Sec. 12526, R. C. M. 1921. 
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80-909. (12527) Construction—advertising and letting. All contracts 
for the erection of buildings and for improvements and the purchase of 
material and supplies needed for said school shall be advertised and let by 
contract as provided by the law of the state of Montana, and no member of 
the board or officer of the school shall be interested directly or indirectly in 
any contract or award made by the board under penalty of forfeiture of 
office and fine in similar cases provided by the laws of Montana. 


History: En. Sec. 9, Ch. 101, L. 1919; 
re-en. Sec. 12527, R. C. M. 1921. 


80-910. (12528) Meetings of board—compensation of members. The 
regular meetings of said board shall be held on the first Tuesdays of March, 
June, September, and December of each year, and special meetings may be 
held by order of the chairman or any two members of said board, at the 
place chosen for its permanent office, and each member shall receive for 
her or his services as member of said board, five dollars per day and actual 
traveling expenses incurred while attending meetings, or in attending to 
the transaction of any business by and under the direction of said board. 


History: En. Sec. 10, Ch. 101, L. 1919; - Sec. 1, Ch. 32, L. 1943; “revived” Sec. 3, 
re-en. Sec. 12528, R. C. M. 1921; repealed Ch. 198, L. 1945. 


80-911. (12529) Principal, reports and duties of. The principal of the 
state vocational school for girls shall make at every regular meeting reports 
to the board and shall appoint and: discharge all employees, teachers, and 
other persons connected with the institution and shall be held responsible 
for the conduct of the state vocational school for girls. 


History: En. Sec. 11, Ch. 101, L. 1919; 
re-en. Sec. 12529, R. C. M. 1921. 


80-912. (12530) Annual report of executive board—vacancies. The 
executive board of said school shall, on or before the first Monday in June 
each year, make a detailed statement and report of all its transactions and of 
the condition of the institution, including the number of officers, teachers, 
and employees with the salary or wages paid to each, and a detailed state- 
ment of all expenses and disbursements of said institution, which report 
shall contain such other information or recommendations as may be required 
by the state board of examiners or the state board of education. All va- 
eancies occurring in the membership of the executive board shall be filled 
by appointment by the governor, with the approval of the state board of 
education. 


History: En. Sec. 12, Ch. 101, L. 1919; Sec. 1, Ch. 32, L. 1943; “revived” Sec. 4, 
re-en. Sec. 12530, R. C. M. 1921; repealed Ch. 198, L. 1945. 


80-913. (12531) Term of office of ex officio and other members. The 
ex officio member of the executive board shall hold office while principal 
of the school, and those members appointed by the governor shall hold 
office for the terms of two years, three years, and four years, respectively, 
from and after the third Monday in April of the year appointed, unless 
sooner removed by the governor, by and with the consent of the state board 
of education. | 


History: En. Sec. 13, Ch. 101, L. 1919; Sec. 1, Ch. 32, L. 1943; “revived” Sec. 5, 
re-en. Sec. 12531, R. C. M. 1921; repealed) Ch. 198, L. 1945. 
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80-914. (12532) Salaries of principal and other officers. The salary of 
the principal of the state vocational school for girls and of the other officers, 
teachers, and employees of the school shall be fixed by the executive board 
with the approval of the state board of education. 


History: En. Sec. 14, Ch. 101, L. 1919; 
re-en. Sec. 12532, R. C. M. 1921. 


80-915. (12533) Curriculum. The curriculum of the school shall in- 
clude home economies and such academic and vocational subjects designated 
by and of the standards required by the state board of education. 


History: En. Sec. 15, Ch. 101, L. 1919; References 
re-en. Sec. 12533, R. C. M. 1921; amd. Sec. State ex rel. Johnson v. Kassing, 74 M 


2, Ch. 32, L, 1943. 26,30,,238 P -682. 
Cross-Reference 
Education of inmates in University of ReformatoriesC~7. 
Montana, secs. 10-110 to 10-114. 53 C.J. Reformatories § 9 et seq. 


80-916. (12534) Powers of executive board. The executive board shall 
have power and authority, under the direction and subject to the approval 
of the governor and the state board of education, to regulate the activities 
of the school, and from time to time, as may be necessary, to erect additional 
buildings, make all needful improvements, purchase machinery and tools 
and implements to be used in any of the industrial activities taught in said 
school, and have general supervision and control of the institution, and may 
make such rules for its management and control as may be necessary; pro- 
vided, that no rule made by the board shall be in conflict with the provisions 
of the constitution or laws of the state; and provided further, that such 
buildings and improvements shall not exceed in cost the sum appropriated 
for such purpose. 


History: En. Sec. 16, Ch. 101, L. 1919; References 
re-en. Sec, 12534, R. C. M. 1921; repealed State ex rel. Johnson v. Kassing, 74 M 
Sec. 1, Ch. 32, L. 1943; “revived” Sec. 6, 95 31, 238 P 582. 
Ch. 198, L. 1945. 


80-917. Executive board not affected by act. The effect of this act shall 
be construed to be, that the executive board shall continue to exist as before 
Chapter 32, Laws of 1943, became law and as if it had not become law. 

History: En. Sec. 8, Ch. 198, L. 1945. sections 80-904, 80-905, 80-910, 80-912, 80- 


NOTE.—This section relates to the effect 91° and 80-916. 
of the repeal and subsequent “revival” of 


80-918. (12535) Commitment of girls to vocational school. When any 
girl between the ages of eight and eighteen years shall, in any court of 
record or by any judge of the district court of this state, be found guilty of 
any crime except murder or manslaughter, or if for want of proper parental 
care 1S growing up as a mendicant, vagrant, or delinquent, and complaint 
thereof is properly made and sustained by the evidence, the court or judge 
may, if in his opinion the accused is a proper subject therefor, instead of 
entering judgment, cause an order to be entered for such girl to be sent to 
the state vocational school for girls, in pursuance of the provisions of this 
act. A copy of such order under the seal of said court, accompanied by 
a certificate of health, shall be sufficient warrant for carrying such girl 
to said school, and for her commitment to the custody of the principal 
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thereof; provided, however, that nothing in this section shall be construed 
to repeal section 12288 of this code. 

History: En. Sec. 18, Ch. 101, L. 1919; See generally, 26 Am. Jur. 607, Houses 
re-en. Sec. 12535, R. C. M. 1921. of Correction, Reformation and Refuge. 


NOTE.—Section 12288, referred to What constitutes delinquency or incor- 


‘ rigibility, justifying commitment of in- 
above, was repealed by Ch. 227, L. 1943. fant. rs Rs15a3 


References Constitutionality of statute which, for 

: reformatory purposes, deprives parent of 

peat en Pie Vin: HRS DB AES custody or control of child. 60 ALR 1342. 
P , e 


Age of child at time of alleged offense 
Infantse=69. COE Gaon re Wal aca creee 
43 C.J.S. Infants § 96. diction of juvenile courts. 123 ALR 446. 

80-919. (12536) Health certificate and order of commitment. At the 
time and place mentioned in the citation for a hearing or at the time and 
place to which the hearing may be adjourned, etc., if the parent or guardian 
to whom said citation may be addressed shall appear, ete., then in his or 
her presence, or, if he or she shall fail to appear, then in the presence of 
some competent person whom the said judge shall appoint as guardian 
for the purpose of the case, it shall be lawful for the said judge to take a 
voluntary statement of said girl, and hear a statement of the party appear- 
ing for her, and to take such testimony in relation to the case as may be 
produced; and if, upon such examination or hearing, such judge shall be 
satisfied that the girl is a fit subject for said state vocational school for 
girls, he may commit her to said school by warrant. 

No girl shall be committed to said school who is subject to epileptic 
fits, and she must be possessed of that degree of mental and bodily health 
which would render her a fit subject for the training of said school. 

And it shall be the duty of the court or judge committing any such 
girl to cause her to be examined by a reputable licensed woman physician, 
where such is available, who shall certify to the above facts, which cer- 
tificate shall be forwarded to said state vocational school for girls with 
the commitment. 


The commitment may be in the following form: 


—__—__. 


ORDER OF COMMITMENT 


Statesot Montana, county of .........cdeiled has. , SS. 

In the district..court,.in-and? for themes 2 Be judicial district, 
in and for said county and state. 

Beaieremembered; that’on the A827. eL 2 ee Gaveol were Re. 
We. 192g ceececeeceeeeteetseeeesess-s---) & nor of said county was charged on com- 
silent Ak Ak Ue eRe ce rh , brought before me, the undersigned judge of 


said court, and upon due proof I do find that the said —....2-.-..0.-.2...-2-------- 
is a suitable person to be committed to the instruction and training of the 
state vocational school for girls. 

Now, therefore, it is hereby ordered that the said ....................---.------- be 
and is hereby committed to said vocational school for girls until -............... 
(EI, 28 attains the age of twenty-one years, unless she is sooner legally 
discharged or paroled by the executive board of said school. And I find 
upon the hearing of said matter that the said -...............-.-.-.-------- was charged 
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Wwithiidst df fades sthhad ceiude cxf sometrlbie is a resident of said county, and of 
the age Lstaek ic! aes: years 

hats. coki.s father’s name is..............2...-- i he? nésideés cat. .28... cee ; 
iTHE StAteHOr ee tote eet PRELE VASE DV. OC OEE EMLOIE ch accecce oe erte ee 
RAMA eee ee mother’s name jis....22....002000 ; a resident of the state of 
eee , by occupation a.................-........... The names of other near 
relatives and thiei¥ résidéNncés areas LollOWS s.....1.4.-...----c6e-<fecsececen see eee 

Witness my hand this........ datintife. 2. lhe ee. joAs D. AO? ctor 

| Judge 

State of Montana, county of............----~------ , SS. 

Ths cren teoHk--- nee lees , clerk of the district court of said county, do hereby 
Hera that the Ti gaatnts ek foe iae , whose signature is appended to 


the foregoing order of commitment, was, at the date thereof, and now is 
the judge of the district court in and for said county. 

In witness whereof, I have hereunto set my hand and affixed the seal 
of said court this................ daly fit VO Ouseeh De Bae » AP DPI9TSL 9 


Deputy Clerk. 
The certificate of health may be in the following form: 


CERTIFICATE OF HEALTH. 


State of Montana, county of........2...20......-2. , SS. . 

tage ATRL ig , being first duly sworn, deposes and says: That ....he is 
a practicing physician duly licensed to practice medicine and surgery in 
the state of Montana; that at the request of the Honorable...........2..2...200..:.... 
judge of the district court in and for said county, ....he made a are 
medical examinationcof,. gia. pee een and as a gestilé of said examination 
....he makes answer to the following questions correctly, to the best of his 
or her knowledge, judgment, and belief: 


Has. 147th A a perfect vision? Ans!yi20-01..-taysd--ds 

I EBA Paps eee Nevin oat O of sound intellect? Ans.........2..2......:20.--- 

LS is ses en oot sufficient bodily strength to receive instructions? 
ATS Were bec as ee 

ie EE MER LO SE alee “ee PT RG any tendency to scrofula or consumption? 
ADB Bt haat ee 

PRE SH Chere AES subject:.to; epileptic, fits? ANS, 6. 6c ccccee--cptel 

TAS: sah t em sede had the smallpox? ANS, (04.53... ten 

fs E:T PROS Peed been vaccinated? Ans..>.........---2.-.<---- 

hee a Ras AG of sufficiently sound mind and bodily health to be 


a proper person to commit to the state vocational school for girls? 


Oe eee ee 
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Subseribed and sworn to before me this ............ ECT, Pay? eee ae meas Pe ; 
As Dy 19.2... 
Clerk 
Eg ed ere ee Se Geek 
Deputy Clerk. 
State of Montana, county of... , SS. 
I, rer. iu , Clerk of the district court of said county, do hereby 
eentmyethats ..Jc..01. 228 , whose signature is appended to the foregoing 


certificate, is a reputable and respectable physician and surgeon in said 
county. 


In witness whereof, I have hereunto set my hand and affixed the seal 


of said court this... day of 2uiseio vases byl Paad gee 
(Meweleiat te emoirtorg lt oie heehee Ose epee Nap We [pay 
Clerk 
Bye a ait see 
Deputy Clerk. 
History: En. Sec. 19, Ch. 101, L. 1919; References 
re-en. Sec. 12536, R. C. M. 1921. State ex rel. Foot v. District Court et 


NOTE.—See in connection with this sec- 1., 77 M 290, 292, 250 P 973. 
tion, section 82-402. 


80-920. (12537) Warrant of judge—expense of commitment and care— 
Indian girls. The judge shall certify in the warrant the place where the 
girl resided at the time of her arrest; also her age as nearly as can be 
ascertained, and command a woman officer to take such girl and deliver 
her without delay to the principal of said school, or other person in charge 
thereof, at the place where the same is located, and the showing of such 
certificate for the purposes of this act shall be conclusive evidence of her 
residence or age; accompanying this warrant the judge shall transmit by 
the officer executing it a statement of the nature of the complaint to the 
principal, together with such other particulars concerning the girl as the 
judge is able to ascertain; provided, that the expense of committing such 
girl to the state vocational school for girls, of the returning of her to 
her parent or guardian after her release therefrom, shall be at the expense 
of the county from which the girl is committed; and provided, further, 
that the county from which any girl committed to the state vocational 
school for girls shall be sent shall be liable for the expense attending the 
care, education, training, and safe-keeping of such girl while she is in 
actual physical attendance or residence in said school, and shall pay for 
the same the sum of fifty cents ($.50) per day for each girl so sent 
until final discharge; and provided, further, that Indian girls who are 
wards of the United States may be committed by a court of competent 
jurisdiction and shall be eligible to, and shall be admitted to such school 
upon the payment or assurance of payment by the Indian Department for 
each Indian ward admitted a sum of money, the amount of which shall 
be determined by a careful estimate of the whole per capita cost of the 
school during the year immediately preceding the date of commitment, and 
the principal shall bill the proper agency therefor. On the first of every 
month the principal of said vocational school for girls shall prepare and 
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transmit to the respective boards of county commissioners of the several 
counties liable for such care, education, and safe-keeping a certificate 
showing in detail the persons on whose account such expense was incurred, 
the amount due on account of each such person respectively for the month 
preceding, and the said board of commissioners shall allow the said sum 
so certified against the respective counties, and shall pay the same by 
warrant to the state vocational school for girls, the same as any other 
current expense of said county. 


History: En. Sec. 20, Ch. 101, L. 1919; References . 
re-en. Sec. 12537, R. C. M. 1921; amd. Sec. State ex rel. Johnson v. Kassing, 74 M 
1, Ch. 214, L. 1947. 25, 238 P 582. 


80-921. (12538) Powers of judges—review of proceedings. The 
judge of any district court of any county in the state may, either in 
chambers or in term time, proceed under the provisions of this act; pro- 
vided, that any proceedings had before the judge in chambers in any 
county at a time when the district court of said county is not in session 
shall be entered and recorded in the minutes of said court on the first 
day of the ensuing term. Any and all proceedings before the district 
court, or judge thereof, may be reviewed on writ of error by the supreme 
court, and in the manner provided by law for reviewing criminal cases 
in said supreme court. 


History: En. Sec. 21, Ch. 101, L. 1919; 
re-en. Sec. 12538, R. C. M. 1921. 


80-922. (12539) Term of commitment—paroles. Each girl com- 
mitted to the state vocational school for girls shall remain there until she 
arrives at the age of twenty-one years, unless paroled or legally dis- 
charged; provided, that it shall be lawful for the executive board to dis- 
charge therefrom any girl, an inmate thereof, who has arrived at the age 
of eighteen years, if it be made to appear that while there as an inmate 
she deported and conducted herself in such a manner as to make it 
reasonably probable that she has reformed and is a proper person to be 


discharged. 
History: En. Sec. 22, Ch. 101, L. 1919; Reformatories@-10. 
re-en. Sec. 12539, R. C. M. 1921. 53 C.J. Reformatories § 17 et seq. 
References 


State ex rel. Foot v. District Court et al., 
77 M 290, 292 et seq., 250 P 973. 


80-923. (12540) Commutations of punishment to commitment to vo- 
cational school. Whenever any girl under the age of eighteen years has 
been sentenced by any court of competent jurisdiction to imprisonment in 
the state prison, it shall be lawful for the governor, by and with the ap- 
proval of the board of pardons, upon the application of such girl, her 
parent or guardian, to commute the punishment by substituting therefor 
the commitment of such girl to the state vocational school for girls during 
the minority of said girl, unless sooner discharged by the executive board, 
under the regulations as herein provided. But should such girl, after 
being sent to such school, persist in a depraved course, or escape there- 
from, it shall be in the power of the governor, by and with the approval 
of the board of pardons, to revoke such commutation and remand her to 
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the state prison to serve out her unexpired term, and the time so spent by 
her at the state vocational school for girls, or while a refugee therefrom, 
shall not be considered as a part of her original term of commitment. 


History: En. Sec. 23, Ch. 101, L. 1919; PrisonsG13; Reformatories¢=9. 
re-en. Sec. 12540, R. C. M. 1921. 50 C.J. Prisons § 27; 53 C.J. Reforma 
tories § 16. 


. 80-924. (12541) Release and discharge. The executive board, on recom- 
mendation of the principal of the school may release a girl on trial or 
parole, but in all cases where a girl is released on parole, she must, at 
stated intervals, report her conduct to the principal and present certifi- 
_ eates of good behavior, whereupon her leave or parole may be extended, or 
the executive board, by a unanimous vote, may grant her a full and un- 
conditional discharge and order her finally released from the custody and 
control of such school. It shall be the duty of the principal to recall and 
return to the school any girl who is not conducting herself properly, or 
who may not have a suitable home, and for such purpose such vocational 
school shall have sole custody and control over any girl so paroled until 
she shall have reached the age of twenty-one (21) years, or until she shall 


be finally discharged. 
History: En. Sec. 24, Ch. 101, L. 1919; Reformatories¢—8. 
re-en. Sec. 12541, R. C. M. 1921; amd. Sec. 53 C.J. Reformatories §7 et seq. 


1, Ch. 62, L. 1947. 


80-925. (12542) Return of fugitives. Any fugitive from said institu- 
tion may be arrested and returned to said institution by any executive, 
county or state officer, who shall at once return her to said institution. 


History: En. Sec. 25, Ch. 101, L. 1919; Reformatories€—7, 
re-en. Sec. 12542, R. C. M. 1921. 53 C.J. Reformatories § 9 et seq. 


80-926. (12543) Rescuing inmates or permitting escapes—punishment. 
Every person who rescues or attempts to rescue, or aids any other person 
in rescuing, or attempting to rescue, any inmate of, in or from the vo- 
cational school for girls, or from any person or officer having her in lawful 
custody, or who shall contrive, procure, connive at, or otherwise voluntarily 
aid in or suffer the escape of any inmate of, in or from said school, shall, 
on conviction thereof, be punished by imprisonment in the state prison for 
a period of not less than six (6) months nor more than two (2) years, or 
be fined in a sum not exceeding one thousand dollars ($1000.00), or by 
both such fine and imprisonment. 


History: En. Sec. 26, Ch. 101, L. 1919; EscapeC=5; Rescue]. 
re-en. Sec. 12543, R. C. M. 1921; amd. Sec. 30 C.J.S. Escape §§ 19-24. 
1, Ch. 196, L. 1937. 


80-927. Penalty for assisting escapes. Every person who wilfully assists 
any inmate committed to or confined in such school or in the lawful custody 
of any officer or person to escape, or in an attempt to escape from such 
school or custody, is punishable as provided in the preceding section. 

History: En. Sec. 2, Ch. 196, L. 1937. 

80-928. (12544) Furnishing tools to aid in escape—punishment. If any 

person shall carry to any inmate of said school any tool, weapon, or other 


aid with intent to enable any inmate thereof to escape from custody or con- 
finement, whether such escape be effected or not, any person so offending, 
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on conviction thereof, shall be punished by a fine of not more than five 
hundred dollars, or imprisonment in the state prison for a period of not 
more than two years, or both such fine and imprisonment. 


History: En. Sec. 27, Ch. 101, L. erie 
re-en. Sec. 12544, R. C. M. 1921. 


80-929. (12545) Rewards for apprehension of escaped persons. If any 
girl who has been committed to the state vocational school for girls shall» 
escape therefrom, the governor or acting governor is authorized to offer a 
reward for her apprehension, which reward shall not exceed the sum of one 
hundred dollars, and shall be paid out of the state treasury, and the 
amount which any governor or acting governor of this state may offer 
as the reward for the apprehension of any inmate as aforesaid is hereby 
appropriated, and it is hereby made the duty of the state auditor to issue 
to the person or persons whom he may determine are entitled to such reward 
a warrant on the state treasury therefor. 


History: En. Sec. 28, Ch. 101, L. 1919; Rewards¢4. 
re-en. Sec. 12545, R. C. M. 1921. 54 C.J. Rewards §7 et seq. 


80-930. (12546) Transfer of inmates. At such time as said school is 
open and ready for occupancy, all girls who are.in the custody of the 
authorities of the industrial school at Miles City shall be then transferred to 
the state vocational school for girls. 


History: En. Sec. 29, Ch. 101, L. 1919; Reformatories@=—9. 
re-en. Sec. 12546, R. C. M. 1921, 53 C.J. Reformatories § 16. 
CHAPTER 10 


ADMISSION OF FEMALES TO REFORMATORY INSTITUTIONS 


Section 80-1001. Admission of female persons to reformatory institutions. 
80-1002. _Commitment to industrial school—when changed to other institutions. 
80-1003. . Commitment of female persons for certain offenses. 
80-1004. Qualifications of institutions. 
80-1005. Compensation of institutions. 
80-1006. Annual reports of institutions. 


80-1001. (12547) Admission of female persons to reformatory institu- 
tions. Any female person may at any time apply to the secretary of the 
bureau of child and animal protection to be admitted to any institution in 
this state devoted to the purpose of reclaiming or reforming unchaste 
women, or such as are likely to become so, whereupon such secretary may, 
in his discretion, make an order directing that such person may be com- 
mitted to such institution for such period as in his judgment may be 


necessary. 
History: En. Sec. 1, Ch. 131, L. 1909; Reformatories©—5. 
re-en. Sec. 12547, R. C. M. 1921. 53 C.J. Reformatories § 2 et seq. 


NOTE.—The bureau of child and animal See generally, 26 Am. Jur. 607, Houses 
protection has been abolished and its of Correction, Reformation and Refuge. 
duties assumed by the state public welfare 
department: See Sec. 71-202. 


80-1002. (12548) Commitment to industrial school—when changed to 
other institutions. Whenever under any law of this state any court, judge, 
or magistrate is authorized to commit any person brought before him to the 
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industrial school, he may, if such person be a female, order, instead, that 
such person be committed to and confined in some institution, such as is 
designated in the preceding section, and there kept in custody for such 
period, during the minority of such person, as he may direct, and there- 
upon such proceedings shall be taken as are provided by law in case of 
commitments to the industrial school. 


History: En. Sec. 2, Ch. 131, L. 1909; 
re-en, Sec, 12548, R. C. M. 1921. 


80-1003. (12549) Commitment of female persons for certain offenses. 
Whenever any female person is convicted before any court or magistrate of 
drunkenness, disorderly conduct, or vagrancy, she may, at the discretion of 
the court, or the judge thereof, in lieu of the punishment prescribed by the 
law or ordinance under which such conviction was had, be committed to 
some institution, such as is mentioned in section 80-1001, for not more 
than one year. 


History: En. Sec. 3, Ch. 131, L. 1909; 
re-en. Sec. 12549, R. C. M. 1921. 


80-1004. (12550) Qualifications of institutions. Any institution may 
qualify itself for the reception of inmates, under the provisions of this act, 
by filing in the office of the secretary of state a statement to the effect that 
it is an institution of the character mentioned in section 80-1001, and setting 
out the number of inmates it can accommodate, which said statement shall 
be verified by the acting head of such institution. 


History: En. Sec. 4, Ch. 131, L. 1909; ReformatoriesG~1. 
re-en. Sec. 12550, R. C. M. 1921. 53 C.J. Reformatories § 2 et seq. 


80-1005. (12551) Compensation of institutions. The person, corpora- 
tion, or association conducting any such institutions shall be entitled to 
compensation from the county from which any inmate is sent or admitted, as 
provided in this act, at the rate of ten dollars per month, to be allowed 
and paid as other claims against the county are paid. 


History: En. Sec. 5, Ch. 131, L. 1909; Reformatories@-11. 
re-en. Sec. 12551, R. C. M. 1921. 53 C.J. Reformatories § 13 et seq. 


80-1006. (12552) Annual reports of institutions. Hach such institution 
shall annually, on or before the first day of January in each year, make a 
report to the governor showing the number of inmates in such institution, 
the number admitted under the provisions of this act, and the total amount 
paid to it by virtue of it. : 


History: En. Sec. 6, Ch. 131, L. 1909; 
re-en. Sec. 12552, R. C. M. 1921. 
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TITLE 81 
STATE LANDS 


Chapter 1. Department of state lands and investments—general provisions, 80-101 to 
81-104. 
2. Commissioner of state lands and investments, 81-201 to 81-209. 
3. Selection—classification, appraisal and exchange of lands, 81-301 to 81-305. 
4. Leasing of agricultural lands—grazing lands and city and town lots, 81-401 to 
81-431. 
5. Coal mining leases and permits, 81-501 to 81-510. 
6. Prospecting permits and mining leases, 81-601 to 81-620. 
7. Leases and permits for deposits of stone, gravel, sand and other minerals, 
81-701 to 81-704. 
8. Granting of easements for public purposes, 81-801 to 81-805. 
9. Sale of state lands, 81-901 to 81-942. 
10. Investments, 81-1001 to 81-1015. 
11. State lands and investments—miscellaneous provisions, 81-1101 to 81-1114. 
12. Crow Indian lands, 81-1201 to 81-1203. 
13. Reimbursement of federal government for certain emergency conservation work, 
81-1301. 
14. State forests—forester—timber sales—fire wardens, 81-1401 to 81-1416. 
15. Portable saw mills on forest land—license and regulation, 81-1501 to 81-1506. 
16. Timber sales—general provisions, 81-1601 to 81-1604. 
17. Oil and gas on state lands—disposal of, 81-1701 to 81-1724. 
18. Hydro-electric power sites on state lands, 81-1801 to 81-1806. 
19. Satisfaction of farm mortgage loans, 81-1901, 81-1902. 
20. Carey land act board—state engineer, 81-2001 to 81-2018. 
21. Reclamation of arid lands, 81-2101 to 81-2130. 
22. Exchange of timbered, cut or burned over lands, 81-2201 to 81-2206. 
23. Certain stream and lake beds and islands property of state, 81-2301 to 81-2304. 


CHAPTER 1 


DEPARTMENT OF STATE LANDS AND INVESTMENTS— 
GENERAL PROVISIONS 


Section 81-101. Department of state lands and investments created—purpose. 
81-102. Definitions. 
81-103. Powers and duties of state board of land commissioners. 
81-104.. Meetings of the board—preservation of records. 


81-101. (1805.1) Department of state lands and investments created— 
purpose. There is hereby created a department of the government of the 
state of Montana to be known and designated as the “Department of State 
Lands and Investments.” The general purpose of this department shall be to 
administer the federal land grants made to the state of Montana, and the 
other state lands, and the funds arising from these lands, and the funds 
coming under its control through the provisions of article XXI of the state 
constitution, or otherwise, as hereinafter more specifically provided. 

History: En. Sec. 1, Ch. 60, L. 1927. Cross-References 


NOTE.—For earlier acts relating to Committing waste or trespass on state 
state lands see sections 3470-3595, political lands, secs. 94-1518, 94-3334. 
code 1895, sections 2152-2237, revised codes State parks, see. 62-301 et seq. 
1907, and 1805-1948, R. C. M, 1921. Cali- 
fornia statutes relative to public lands 
are sections 3395-3574, Pol. C. 
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References StatesC—45. 
Nemitz v. Reckards et al., 98 M 229, 59 C.J. States § 14314. 
38 P 2d 980. 42 Am. Jur. 781, Public Lands, generally. 


81-102. (1805.2) Definitions. In this act, the term “department” shall 
mean the department of state lands and investments; the term “board” shall 
mean the state board of land commissioners; the term “commissioner” shall 
mean the commissioner of state lands and investments; the term “assistant 
commissioner” shall mean the assistant commissioner of state lands and 
investments; the term “state land” or “lands” shall mean and include all 
lands that have heretofore been granted and that hereafter may be granted 
to the state by the United States for educational purposes or for any other 
purpose, either directly or through exchange for other lands; all lands that 
have become the property of the state through deed or devise from any 
person; all lands to which the state has become the owner through a mort- 
gage to the state, either by foreclosure or otherwise; and all lands that 
have become the property of the state through the operation of law, except, 
however, such of these lands as the state has sold and conveyed through 
the issuance of patent; and except also lands that are used as building sites, 
campus grounds, or for experimental purposes by any of the state institu- 
tions, and have become the property of such institutions; the term “mortgage 
land” or “mortgage lands” shall mean land or lands to which the state 
has become the owner through a mortgage thereon either by foreclosure 
or otherwise. 

History: En. Sec. 2, Ch. 60, L. 1927. 


81-103. (1805.3) Powers and duties of state board of land commissioners. 
The state board of land commissioners, consisting of the governor, superin- 
tendent of public instruction, secretary of state and attorney general, as 
provided by the constitution, shall be the governing board of the depart- 
ment of state lands and investments; it shall have and exercise general 
authority, direction and control over the care, management and disposition 
of all state lands and the funds arising from the leasing, use, sale and dis- 


position of such lands or otherwise coming under its administration. In the 


exercise of these powers, the guiding rule and principle shall be that these 
lands and funds are held in trust for the support of education, and for the 


attainment of other worthy objects helpful to the well being of the people. 


of this state; and that it is the duty of the board so to administer this trust 
as to secure the largest measure of legitimate and reasonable advantage 
to the state. The enumeration in this act of specific powers conferred upon 
the board shall not be so construed as to deprive the board of other powers 
not enumerated but inherent in the general and discretionary powers con- 
ferred by the constitution, and necessary for the proper discharge of its 
duties; but there can be no such implied powers inconsistent with any part 
of the constitution, nor shall any inherent powers be assumed to exist 
which would be inconsistent with any statutory provision or with the 
general rule and principle herein stated. 


History: En. Sec. 3, Ch. 60, L. 1927. as are expressly conferred and such im- 

, , plied powers are essential to the exercise 
Implied Powers Must Not be Inconsis- of those expressly granted, and under 
tent with the Constitution the rule that under this section its implied 
“The state board of land commissioners powers must not be inconsistent with any 
is a state agency and has only such powers’ part of the constitution, held, that a sale 
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of a tract of 160 acres of state lands lying 
within three miles of a city or town and 
falling within class four of sec. 1, art. 
XVII of the constitution, which under 
sec. 2 thereof could only be sold in alter- 
nate lots of not more than five acres each, 
was void. State ex rel. Boorman v. State 
Board of Land Commissioners, 109 M 127, 
133, 94 P 2d 201. 


STATE LANDS 


of land commissioners to refund the pur- 
chase price of a tract of state land sold 
in 1910, in violation of art. XVII, sees. 
1 and 2, const., the defenses of laches and 
statute of limitations may not be relied 
upon, lapse of time not confirming a void 
act. Under sec. 81-1109, board may refund 
money. State ex rel. Boorman v. State 
Board of Land Commissioners, 109 M 127, 


: : 133, 94 P 2d 201. 
Lapse of Time Not Confirming a Void 


Act 


In a proceeding in mandamus, com- 
menced in 1937, to compel the state board 


81-104. (1805.4) Meetings of the board—preservation of records. The 
board shall hold regular meetings on the second Wednesday of each month, 
and may hold special meetings whenever deemed necessary, upon call of the 
president or a majority of the members. Three members of the board shall 
constitute a quorum for the transaction of business. The governor shall 
be the president of the board; in his absence and the absence of the lieu- 
tenant governor, the superintendent of public instruction shall preside. 
The board may adopt whatever rules and regulations it deems proper for 
the conduct of its meetings. It shall cause complete minutes to be kept 
of its proceedings in a suitable book provided for that purpose and all 
important documents, maps, plats and papers to be properly cared for and 
preserved. 

History: En. Sec. 4, Ch. 60, L. 1927. 


Public Lands@1584, 
50 C.J. Public Lands § 648. 


CHAPTER 2 
COMMISSIONER OF STATE LANDS AND INVESTMENTS 


Section 81-201. 
81-202. 
81-203. 
81-204. 


Appointment of commissioner—manner of qualifying. 

State forester. 

Appointive powers of commissioner—management of office. 

Powers and duties of commissioner—ex officio secretary of the board. 


81-205. Reports by state treasurer. 
81-206. Biennial report by commissioner. 
81-207. Duties of chief field agent. 
81-208. Oath of office and bonds. 


81-209. Salaries and compensation—persons now appointed to hold office during 


terms for which appointed—appropriations. 


81-201. (1805.5) Appointment of commissioner—manner of qualifying. 
The governor, by and with the consent of the senate, shall appoint a com- 
missioner of state lands and investments, who shall be the chief adminis- 
trative and executive officer under the board in all matters except those 
pertaining to the state forests, who shall not be a member of the state board 
of land commissioners and whose term of office shall be four years, or until 
his successor has been appointed and qualified. Before assuming the duties 
of his office, the commissioner shall take and subscribe to the constitutional 
oath of office and shall provide a surety company bond in the amount of 
twenty-five thousand dollars ($25,000.00) conditioned for the faithful dis- 
charge of his duties, which bond shall be subject to the approval of the 
board and filed with the secretary of state; the premium thereon shall be 
paid by the state as the bonds of other state officials. 


- 
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History: En. Sec. 5, Ch. 60, L. 1927. 59 C.J. States §§ 186 et seq., 190 et seq., 
198 et seq., 205 et seq., 208 et seq. 


States€—46, 48, 51. 


81-202, (1805.6) State forester. The state forester shall be the chief 
administrative and executive officer under the board in all matters pertaining 
to the state forests. His powers, duties, qualifications, compensation and 
entire status shall be as now provided by law. 


History: En. Sec. 6, Ch. 60, L. 1927. Woods and Forests¢-7. 
71 C.J. Woods and Forests § 23. 


81-203. (1805.7) Appointive powers of commissioner—management of 
office. The commissioner shall have the authority to appoint one cashier, 
one secretary, one chief field agent, and such number of assistant field agents, 
clerks, stenographers and other employees as he may deem necessary for 
the proper performance of the work of his office, subject, however, to the 
approval of the state board of examiners as to the number of clerks and 
stenographers and employees. He shall also have authority to prescribe 
rules and regulations, not inconsistent with law, for the organization and 
management of his office, for the conduct of the office and field forces, for 
the distribution and performance of its business, and the custody, use and 
preservation of its records, papers, books, documents, equipment and other 
property. 

History: En. Sec. 7, Ch. 60, L. 1927; States€—50, 53. 
amd. Sec. 2, Ch. 138, L. 1943. 59 C.J. States §§ 187, 188, 207. 


81-204, (1805.8) Powers and duties of commissioner—ex officio secre- 
tary of the board. He shall be ex officio the secretary of the state board of 
land commissioners, keep the minutes of its proceedings, be the custodian of 
its seal and records and carry out its orders. Under the direction of the board 
and all legal provisions governing such business, and through the proper 
officers, agencies and persons herein provided, he shall have charge of the 
selecting, exchange, classification, appraisal, leasing, management, sale and 
other disposition of the state lands and the investment of the funds arising 
therefrom or otherwise coming under the administration of the depart- 
ment. He shall perform such other duties as the board may direct, the 
purpose of the department seems to demand, or the statutes require. He 
shall collect and receive all moneys payable to the state through his office 
as fees, rentals, royalties, interest, penalties, payments on mortgages or 
lands purchased from the state or derived from any other source, and shall 
issue triplicate receipts for each and all of such payments, one of which 
shall be mailed or delivered to the payor, and one retained in his office. 
On or before the fifteenth day. of each month and also on or before the 
thirtieth day of each month he shall report and pay over to the state treas- 
urer all moneys received since the last previous settlement for which final 
receipts have been issued; at the same time he shall turn over to the state 
auditor all triplicates of the receipts issued during that period. 

History: En. Sec. 8, Ch. 60, L. 1927. 


81-205. (1805.9) Reports by state treasurer. On or before the tenth 
day of each calendar month, the state treasurer shall report to the commis- 
sioner the amount of money received by him during the preceding month 
from each source, except from the commissioner, for each income fund and 
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each permanent fund arising from a federal land grant or otherwise under 

the control of the state board of land commissioners; also the amount paid 

out from each such income fund or permanent fund during such month and 

the object of such payment; and also the balance uninvested in each such 

fund; these reports shall be on such forms and contain such additional 

information as the commissioner shall prescribe and the board approve. 
History: En. Sec. 9, Ch. 60, L. 1927. 


81-206. (1805.10) Biennial report by commissioner. On or before the 
first day of December of each even numbered year the commissioner shall 
prepare and publish a report giving summaries of all important transactions 
of his office during the two preceding fiscal years terminating on June 30th 
of that year, and also showing fully the amount of all assets belonging to 
each of the permanent funds and income funds under the administration of 
the department as of that date, together with such other information relating 
to the affairs of the department as the board or the commissioner may 
deem worthy of publication. He shall also from time to time furnish such 
information and make such additional reports as the good of the depart- 
ment may seem to demand or the board require. 

History: En. Sec. 10, Ch. 60, L. 1927. 


81-207. (1805.12) Duties of chief field agent. Under the direction of 
the commissioner, the chief field agent shall have charge of all the field work 
of the department, except the work falling under the office of the state 
forester, and shall perform such additional services and duties as the 
commissioner may from time to time designate; during the absence or 
disability of the commissioner he shall peform all the duties of the com- 
missioner. 


History: En. Sec. 12, Ch. 60, L. 1927; 
amd. Sec. 3, Ch. 138, L. 1943. 


81-208. (1805.13) Oath of office and bonds. The assistant commissioner, 
the chief field agent, and the cashier shall each take and subscribe to the 
constitutional oath of office before entering upon his duties and shall pro- 
vide a surety company bond conditioned for the faithful discharge of his 
duties, which bonds shall be in such amount as the state board of land com- 
missioners may designate, the bonds to be approved by the state board of 
land commissioners and filed with the secretary of state. The premium on 
such bonds shall be paid by the state as other bonds of state officials. The 
board may require any other officer or employee of the department to furnish 
a surety company bond in such amount as it may designate. 

History: En. Sec. 13, Ch. 60, L. 1927. StatesG48. 


NOTE.—See sec. 6-101 which fixes the | 59 C.J. States § 198 et seq. 
bonds of the registrar, assistant registrar 
and deputy registrar of state lands. 
81-209 / 
ss) “~~ 81-209. (1805.14) Salaries and compensation—persons now appointed 
SL. "49, C, 176 to hold office during terms for which appointed—appropriations. The salary 
a of the commissioner shall be thirty-six hundred dollars ($3600.00) per 
Amended annum; the salary of the assistant commissioner shall be twenty-four 
ae ‘35, hundred dollars ($2400.00) per annum; and the salary of the chief field 


agent shall be three thousand two hundred and fifty dollars ($3250.00) per 
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annum. The salaries of each one of these three officials and of all clerks and 
stenographers and field men and other employees of the department shall be 
payable monthly from the state general fund. In addition to these salaries, 
each one of the aforesaid officers shall be paid actual and necessary ex- 
penses while engaged in the performance of his official duties outside the 
state capital. 

The persons now appointed, qualified and acting as register of state 
lands, deputy register of state lands, and as state land agent shall respec- 
tively serve aS commissioner of state lands and investments, as assistant 
commissioner of state lands and investments, and as chief field agent during 
the terms for which they have been appointed as register of state lands, 
as deputy register of state lands, and as state land agent. 

All balances of appropriations made for the office of register of state 
lands and for the office of the state land agent for the fiscal year ending 
June 30th, 1927, and all appropriations for these two offices for the two 
ensuing fiscal years terminating June 30th, 1929, shall be deemed appro- 
priations for the office of the commissioner of state lands and the chief 
field agent and shall be available for the use of such offices and officers. 

The salaries and compensations of all the other officers, agents and em- 
ployees of the department shall be fixed by the state board of examiners 
and paid from the state general fund, but if such board fails to fix the 
same, then the commissioner may determine the amount of their compen- 
sation. No employee of the department of state lands and investments who 
is paid a fixed compensation shall receive pay for any extra services rendered 
by him unless expressly authorized by law. 


History: En. Sec. 14, Ch. 60, L. 1927. 59 C.J. States §§ 58, 249 et seq., 253 et 
seq. 


States€=60, 61. 


CHAPTER 3 
SELECTION—CLASSIFICATION, APPRAISAL AND EXCHANGE OF LANDS 


Section 81-301. Selection and location of lands granted by United States. 
81-302. Classification—reclassification—records. 
81-303. Board to prescribe further rules for appraisal. 
81-304. Exchange of lands with United States and counties—validation of prior 
actions. 
81-305. Exchange of lands with state water conservation board. 


81-301. (1805.15) Selection and location of lands granted by United 
States. Under the general direction of the state board of land commissioners 
and as rapidly as the appropriations for the work will permit, the commis- 
sioner shall with all reasonable diligence cause to be selected and located 
all lands, except timber lands, which have heretofore been granted or which 
may hereafter be granted to this state by the United States for any purpose 
whatsoever, and not located by the grant itself. He shall also with all due 
diligence cause to be selected and located lands in leu of all those lands in 
sections sixteen and thirty-six and in the other federal land grants which 
for any reason whatsoever have been lost to the state; he shall cause to be 
performed without any unnecessary delay on his part all work necessary 
for the completion of these selections so that the state may actually re- 
ceive all the lands under its various grants. All selections and lieu selections 
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shall as far as possible be in legal subdivisions. In the selection and 

location of these lands, careful attention shall be given to the water avail- 

able and which may be appropriated for such lands for domestic use, live- 

stock and irrigation. 
History: En. Sec. 15, Ch. 60, L. 1927. 


81-302. (1805.16) Classification—reclassification—records. The lands of 
the state of Montana shall be classified according to the provisions of the 
constitution as follows: 


Class 1. Grazing lands, being all those lands which are valuable only 
for grazing purposes. 

Class 2. Timber lands, being all those lands which are principally valu- 
able for the timber that is on them. 

Class 8. Agricultural lands. 

Class 4. Lands within the limits of any town or city or within three 
miles of such limits. 


The third class, agricultural lands, shall be subdivided into two classes 
as follows: 

(a) Irrigable lands. 

(b) Nonirrigable lands. 

The fourth class shall be subdivided as follows: 

(a) Lands within the limits of any town or city. 

(b) Lands not within such limits but within three miles thereof. 

The classification shall be so made as to place each forty-acre tract or 
lot in the class to which it properly belongs. 

Whenever lands formerly nonirrigable have become irrigable, and when- 
ever new towns or cities are located and platted, and in all other cases 
when the board deems it necessary, the lands affected shall be reclassified 
so that no state land will be sold under a different classification from that 
to which it actually belongs. 

All field books, plats, maps and records of the department shall show 
the class to which each tract therein belongs, and they shall also show 
whether it belongs to the public schools of the state or to what state institu- 
tions or other entity it belongs according to the grant or instrument by 
which title to such land has passed to the state of Montana; they shall also 
show whether or not the coal or other minerals in the land are reserved by 
the United States, and shall contain such further information as the com- 
missioner may deem necessary. 

History: En. Sec. 16, Ch. 60, L. 1927. 


81-303. (1805.18) Board to prescribe further rules for appraisal. The 
board shall prescribe such further rules and regulations for the appraisal of 
state lands as it may deem necessary, not inconsistent with the provisions of 
this act or the state constitution. 

History: En. Sec. 18, Ch. 60, L. 1927. 


81-304. (1805.19) Exchange of lands with United States and counties— 
validation of prior actions. The state board of land commissioners of the 
state of Montana is hereby authorized and empowered to enter into con- 


Bese on tracts or agreements with the United States, or any department thereof 


having jurisdiction for the waiving and PERRe Gatien oak to the United States 
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of any and all rights of the state of Montana in and to sections 16 and 86 
of any township and to any other sections of state lands when such sections 
are situated within or adjoining a federal forest reserve, or within or adjoin- 
ing other federal land reservations, provided that the state of Montana shall 
in heu of the rights so waived and relinquished receive from the United 
States other lands of an equal area and not inferior in value. The lands 
so obtained by the state of Montana from the federal government in 
exchange for lands to which the state has waived and relinquished its rights 
shall preferably be forest lands, it being the main purpose of these provi- 
sions to enable both the United States and the state of Montana to consol- 
idate its forest holdings; but if desirable forest land cannot be obtained for 
such state lands, then other lands may be selected. 

The state board of land commissioners of the state of Montana is hereby 
authorized to accept on behalf of the state of Montana title in fee simple 
to any land owned by a county in the state of Montana and to convey in 
exchange therefor state owned land of approximately the same area and 
of a value not higher than the land received from the county whenever 
such exchange will result in consolidating the state owned lands into more 
compact bodies. 

All contracts and agreements heretofore entered into between the state 
board of land commissioners and the United States, or any department 
thereof, waiving and relinquishing the rights of the state of Montana to 
sections 16 and 36 in any township in this state, and the selection of lands 
in lieu of those so relinquished by the state are hereby ratified, confirmed 
and validated. | 


History: En. Sec. 19, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 151, L. 1933. 


81-305. Exchange of lands with state water conservation board. The 
state board of land commissioners of the state of Montana is hereby author- 
ized to accept on behalf of the state of Montana title in fee simple to any 
land in the state of Montana owned by or title to which may be hereafter . 
acquired by the state water conservation board of the state of Montana, and 
to convey in exchange therefor state owned land of approximately the same 
area and of a value not higher than the land received from the state water 
conservation board whenever such exchange will be beneficial or essential 
to the construction, maintenance or operation of any project now under 
construction or which may hereafter be approved by said state water con- 
servation board for construction under the provisions of sections 89-101 to 
89-141, and whenever such exchange will also be advantageous to the land 
grant from which land is to be exchanged with the state water conservation 
board. 

History: En. Sec. 1, Ch. 168, L. 1937. 


CHAPTER 4 ae sate 
N ’ . 

LEASING OF AGRICULTURAL LANDS—GRAZING LANDS AND He tai 
CITY AND TOWN LOTS bes: 609011 


Section 81-401. Policy of state as to appraisal and leasing state land. 
81-402. Lease of state lands—crop share rental basis used. 
81-403. Annual rental for grazing land. 
81-404. Appraisal of grazing lands. 
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81-405. Renewal leases—preference right of lessee. 

81-406. Arbitrators to fix value of improvements—appeal. 

81-407. Who may lease—how much and for what length of time. 

81-408. Lease expiration dates. 

81-409. Determination of rental value. , 

81-410. Lease rentals for part year. 

81-411. No reduction for summer fallow. 

81-412. Rental, when due—cancellation for nonpayment. 

81-413. Land to be leased in compact bodies. 

81-414. Change in terms of lease. 

81-415. Conditions of leases—cancellation for violation of rules. 

81-416. Form of lease—bond. 

81-417. Share rent. 

81-418. Liens on crops and improvements. 

81-419. Assignment of leases—preferences—fee. 

81-420. Acquisition of water right by lessee. 

81-421. Compensation for improvements. 

81-422. Cancellation of leases. 

81-423. Leasing regulations. 

81-424. Lease of state-owned land to United States for military purposes au- 
thorized. 

81-425. Pledge or mortgage of leasehold interest in state lands. 

81-426. Filing with state required—fee. 

81-427. Transfer of lease, when. 

81-428. Proof of termination of lease or pledge to be filed—fee. 

81-429. Application of act. 

81-430. Effect of partial unconstitutionality. 

81-431. Repealing clause and exception. 


81-401. Policy of state as to appraisal and leasing state land. It is here- 
by declared to be the policy of the state, that in the interest of accomplishing 
a sustained income for the school and other trust funds to be derived from 
land grant and other state lands, agricultural and grazing lands and town 
and city lots shall be appraised from time to time as to their rental value, 
by competent appraisers, or appraiser, and the fair rental value of such 
lands so determined from time to time; and that agricultural lands be 
hereafter leased, or lease term renewed or extended, only upon a crop share 
basis, and that no lease be made or renewed, or the lease term extended, on 
any other basis, except in unusual cases, and then only upon approval by 
the state board of land commissioners set forth in their minutes of proceed- 
ings specifying the unusual conditions to justify the leases; and that grazing 
lands be hereafter leased, or lease term renewed or extended, only upon the 
basis of animal unit carrying capacity of the land for twelve month grazing 
period per calendar year, as determined by the appraisal, and at a rate 
of money for an animal-unit-month to be determined by the legislature 
from time to time, and in the absence of such determination at the rate of 
twenty cents (20c) per animal-unit-month. 

History: En. Sec. 1, Ch. 207, L. 1945. 


(1908.20 nom 81-402. (1805.20) Lease of state lands—crop share rental basis used. 
SES. C. 201 | (1) Under the general direction and control of the state board of land 
ea commissioners, the commissioner shall lease all agricultural and grazing 
lands and all town and city lots open to leasing upon proper application, 
provided that, as to agricultural lands, all leases now outstanding (for 
the next and succeeding years hereafter) and all leases hereafter made, and 
all renewals of leases, shall be continued or made upon a crop share rental 
basis of not less than one-fifth (1/5) of the annual crops to the state, or 

the usual landlord’s share prevailing in the district, whichever is greater. 
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(2) In unusual cases the board may authorize a lease upon other basis 
than crop share, but in all such unusual cases the board shall set forth in 
its minutes of approval the unusual conditions of the case and the rental 
to be charged, and by unusual conditions is meant a proposed use of the 
land for other than the annual production of agricultural crops justifying, 
in the opinion of the board, a greater money rental of the land than the 
value of the usual landlord’s share of annual agricultural crops in the 
area in which the land is situated, and provided further that, from and after 
February 28, 1952, the rental rate for all state grazing lands leased and 
to be leased shall be based upon the appraised animal-unit-month carrying 
capacity of the land multiplied by the rate per animal-unit-month as fixed in 
this act, and provided further that, as to town and city lots owned by the 
state, the fair rental value thereof shall be determined from time to time 
under the direction of the commissioner and with the approval of the state 
board of land commissioners and record made thereof, and such town or 
city property may be leased at its current appraised rental value for terms ° 
of not to exceed five (5) years. 


(8) All leases of agricultural or grazing lands, or town or city lots shall 
be upon condition that the state board of land commissioners may in its 
discretion, offer said land for sale at any regular public sale of state lands 
held in the county where the land is situated, upon the same terms, and in 
the same manner as land not under lease. 


History: En. Sec. 20, Ch. 60, L. 1927; 81408, oc. ase 
amd. Sec. 2, Ch. 207, L. 1945; amd. Sec. a 
1, Ch. 254, L. 1947. Nima 
"83 81-403 


81-403. Annual rental for grazing land. From and after February, 151, e205 
1952, the annual rental to be reserved to the state in leases of grazing lands $< 43. : 
shall be at the rate of twenty cents (20c) per animal-unit-month of carrying 
capacity of the land as determined by the commissioner of the department 
of state lands and investments with the approval of the state board of land 
commissioners, for a grazing period of twelve (12) months for a calendar 
year. By “animal unit” is meant one cow, one horse, or five sheep six months 
old or over. By “animal-unit-month” is meant an animal unit grazed, or 
to be grazed, on a tract of land for thirty (30) days. 


History: En. Sec. 3, Ch. 207, L. 1945; Seer ay er 
amd. Sec. 2, Ch. 254, L. 1947. Fae 8, 6,390 


81-404. Appraisal of grazing lands. (a) It shall be the duty of the com- 
missioner, as rapidly as practicable, to cause the grazing land owned by the 
state to be appraised as to its animal-unit-month carrying capacity, and to 
make and preserve record thereof in his office, and to from time to time cause 
said lands to be re-examined as to their animal-unit-month carrying capacity 
so as to keep the records thereof in his office reasonably accurate. 

(b) In appraising such grazing lands the following factors shall be 
taken into consideration: 

1. Inventory of the forage resources:—kind, amount and location of 
vegetation. 

2. Accessibility and usability of this forage resource as influenced by 
topography, availability of stock water and season of usability. 

3. Condition of soils—the erosion situation. 
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4. Other and related resources—such as timber, game animals, need for 
watershed protection. 

5. Record of needed improvements and facilities—fuel and stock water, 
re-vegetation, rodent control, trails, fences, and the like. 


6. Pertinent facts and figures submitted by stockmen living in the area 
and directors of state grazing districts including the land or in its vicinity. 


7. Carrying capacity set for similar land in a state grazing district in 
which the land is situated. 
History: En. Sec. 4, Ch. 207, L. 1945. 


81-405. (1805.21) Renewal leases—preference right of lessee. A lessee 
of state land classed as agricultural, grazing, town lot or city lot, or in any 
of those classes, who has paid all rentals due from him to the state and who 
has not violated the terms of his lease shall be entitled to have his lease 
renewed for an additional period of not exceeding ten:(10) years in the case 
of agricultural or grazing land, and not to exceed five (5) years in the case 
of town or city lots, at any time within thirty (80) days prior to its expira- 
tion, or within thirty (30) days after notice of termination date of the lease 
is mailed to the lessee at his address shown on the records of the lease in 
the department, whichever date is later, and at the rental rate applicable 
to the particular land established in the manner provided by law for the 
renewal period, and subject to any other conditions, at the time of the 
renewal, as may by law be imposed as terms of such leases, and except as in 
this section provided, applications for lease of lands in this section referred 
to shall be given preference in the order of their receipt at the office of the 
commissioner in Helena; provided, the state board of land commissioners 
shall have the power to withdraw any agricultural or grazing state land 
from further leasing for such period as the board may determine to be in 
the best interest of the trust fund provided all bids for leases and appli- 
eations for renewals of leases of state agricultural lands or state grazing 
lands under section 81-409 shall be in writing and sealed and shall be sub- 
mitted to the state board of land commissioners at the office of the com- 
missioner, and a lessee who has paid all rentals due from him to the state 
and not violated the terms of his lease, shall be entitled to have his lease 
renewed under section 81-409 at any time within thirty (30) days prior to 
its expiration if no other application or applications for lease of the land 
have been received thirty (30) days prior to the expiration of his lease, or 
in ease such other application or applications have been received the holder 
of the lease, if he has paid all rentals due to the state and not violated the 
terms of his lease, shall have the preference right to lease the land covered 
by his former lease to the extent that he may take the lease at the highest 
bid made by any other applicant. 


History: En. Sec. 21, Ch. 60, L. 1927; References 
amd. Sec. 1, Ch. 65, L. 1939; amd. Sec. 1, State ex rel. Handel Oil Co. v. State, 
Ch. 20, L. 1941; amd. Sec. 5, Ch. 207, L. M , 167 P 2d 844, 846 
1945. a f 16k ; 


81-406. (1805.22) Arbitrators to fix value of improvements—appeal. 
If the owner of any improvements on state lands desires to sell such improve- 
ments to the new lessee and they are unable to agree on the value thereof, 
such value shall be ascertained and fixed by three (3) arbitrators, one of 
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which shall be appointed by the owner of the improvements, one by the new 
lessee and the third by the two (2) arbitrators so appointed. The reasonable 
compensation that such arbitrators may charge shall be paid in equal shares 
by the owner of the improvements and the new lessee. The value of such 
improvements so ascertained and fixed shall be binding on both parties; 
provided, however, that if either party is dissatisfied with the valuation so 
fixed, he may within ten (10) days appeal from their decision to the com- 
missioner who shall thereupon cause the chief field agent or assistant field 
agent to examine such improvements and whose decision shall be final. The 
commissioner shall charge and collect the actual cost of such re-examina- 
tion to the owner and the new lessee in such proportion as in his judgment 
justice may demand. The value of such improvements shall be ascertained 
and fixed as hereinafter and in this act provided. 
History: En. Sec. 22, Ch. 60, L. 1927. 


81-407. (1805.23) Who may lease—how much and for what length of 
time. No persons shall be qualified to lease state lands except one who is 
the head of a family unless he or she has attained the age of twenty-one (21) 
years. Any such person and any association, company or corporation author- 
ized to hold lands under lease may lease state lands, and there may be in- 
cluded under one lease, tracts of lands embracing more than one (1) section, 
whether the lands have been received by the state through federal land 
grants or consist of so-called “mortgage lands”.; any such person, association, 
company or corporation may hold more than one (1) lease to such lands. 
No lease to agricultural or grazing lands, or town or city lots shall be for 
a longer period of time than ten (10) years. If the legislature raises the 
rentals for state grazing lands during the term of any leases of grazing land 
hereafter issued which are not issued as a result of competitive bidding the 
lessee shall, for the years after such increase becomes effective, pay such 
increased rental and the terms of grazing leases hereafter issued shall so 
provide. 


History: En. Sec. 23, Ch. 60, L. 1927; 
amd. Sec. 2, Ch. 42, L. 1933; amd. Sec. 2, 
Ch. 65, L. 1939. 


81-408. (1805.24) Lease expiration dates. All leases for agricultural 
lands, grazing lands and town and city lots hereafter issued no matter on 
what date issued, shall expire on February 28 within ten (10) years from 


the date on which the lease becomes effective. 
History: En. Sec. 24, Ch. 60, L. 1927; er) 
amd. Sec. 3, Ch. 65, L. 1939. oe Ase 25 RCM: 


. 
81-409. (1805.25) Determination of rental value. Prior to January 1, sx Sec. 7 * 5 C920! 
1951, the state board of land commissioners shall establish the rental rate ba Cees 
for all state grazing lands upon the animal-unit-month basis as provided, 
in this act, and until February 28, 1952, leases and renewals of leases of state 3/749 
grazing lands in which the lease term is to begin prior to March 1, 1952, L. °51, ¢, 229 
or the current term of the lease to be renewed expires prior to aecd last pp. 609-611 


named date, may be made upon the following conditions as to rate of rental: 


For the purpose of determining the per annum rental rate per section 
of grazing land for any part of the period ending February 28, 1952, they 
shall be classified as follows: 
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Class 1. Extra good grazing land, fifty dollars and forty cents ($50.40) 
per section and upwards to such amount as may be fixed by the state board 
of land commissioners. 

Class 2. Good grazing land, well sodded with grass, forty-three dollars 
and twenty cents ($48.20). 

Class 3. Fair grazing land, with medium grass, thirty-six dollars 
($36.00). 

Class 4. Poor grazing land, thinly grassed, twenty-four dollars ($24.00). 


Class 5. Any other grazing land, such amount as may be fixed by said 
board. 


Valuations for purposes of leasing shall be made from plats, records 
and information on file in the office of the commissioner of state lands and 
investments, by competent persons, qualified for this work. Beginning 
February 28, 1948, except in such leases as the rental rate has been fixed by 
competitive bidding, the annual rental under leases of state grazing lands 
outstanding July 1, 1947, shall be increased by twenty per cent (20%) there- 
of ; provided, however, there shall be no increase in the annual rental under 
leases based on classification number four, it being specifically intended there 
shall be no twenty per cent (20%) increase in the annual rental under leases 
falling within such classification. 


History: En. Sec. 25, Ch. 60, L. 1927; 
amd. Sec. 3, Ch. 42, L. 1933; amd. Sec. 6, 


Constitutionality 
While it is the general rule that the 


Ch. 207, L. 1945; amd. Sec. 3, Ch. 254, L. 
1947. 


Classification of the Land 


In determining the value of grazing 
lands of the state the most important fac- 
tor is the amount of pasturage they will 
afford; distance from market, while im- 
portant in determining the value of agri- 
cultural land, being of comparatively little 
importance; hence contention that section 
3, chapter 42, laws of 1933 (this act), im- 
properly classifies grazing lands because 
based only upon the amount of grass 
produced thereon may not be sustained in 
the absence of facts showing that the state 
does not realize the market value of the 
lands. Rider v. Cooney et al., 94 M 295, 
304 et seq., 23 P 2d 261. 


81-410. Lease rentals for part year. 


constitutionality of a statute is not to 
be determined on a question of fact, there 
are exceptions to the rule, the question 
whether or not in leasing state lands for 
grazing purposes the state under the pol- 
icy adopted by the legislature in enacting 
section 3, chapter 42, laws of-1933, (this 
act) classifying such lands and fixing 
their rental value, realizes their market 
value, being one of such questions. Rider 
v. Cooney et al., 94 M 295, 304 et seq., 23 
P 2d 261. 


References 


Leuthold v. Brandjord et al., 100 M 96, 
99, 47 P 2d 41 (as sec. 25, ch. 60, laws 
ot T1927). 


Lease rentals for agricultural or 


grazing state land, where the lease term begins after February 28 in the 
initial year of the lease, shall be for the whole of the yearly rate for the 
fractional part of the initial year if the lease term begins prior to July Ist 
in such fractional part of year, and for one-half (44) the yearly rate for such 
fractional part of the year if the lease term begins after June 30th in the 
initial year and prior to the succeeding February 28th. 

History: En. Sec. 7, Ch. 207, L. 1945. 


81-411. No reduction for summer fallow. No credit or reduction or 
refund in rental shall be allowed any lessee of agricultural or grazing state 
land on account of summer fallow. 

History: En. Sec. 8, Ch. 207, L. 1945. 
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81-412. (1805.26) Rental, when due—cancellation for nonpayment. 
The rental for the first year of the lease and the fee of two dollars and 
fifty cents ($2.50) for issuing the lease shall be paid at or before the time of 
the execution of the lease; provided, however, that in the case of all leases 
which take effect on and after October 1 and before the expiration of the 
coming February, both the rental for the fractional year and for the next 
full year beginning March 1, shall be paid and collected at the time of issuing 
the lease; provided, further, when the government of the United States is 
the lessee of state lands for grazing purposes, the rental shall be payable at 
the end of each year of said lease. The rental for each succeeding year on 
leases hereafter issued, with the exception of leases wherein the government 
of the United States is the lessee, shall become due and payable to the com- 
missioner of state lands and investments on December 15 next preceding 
the rental year to which the rental applies and if not paid on or before 
February 1 next following, this non-payment shall have the effect of cancel- 
ling the lease from and after February 28 of that year. The commissioner 
shall notify the lessee by letter addressed to the post office address given in 
the lease of such cancellation, and the land shall then be open for lease to 
other applicants. 


History: En. Sec. 26, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 197, L. 1943. 


81-413. (1805.27) Land to be leased in compact bodies. All lands are 
to be leased in as compact bodies as possible and care shall be taken not to 
separate parts of any section from the section lines or public highways or 
from any available water supply, or in such form as to make it more 
difficult to lease the remaining state lands in the section in which they are 
located. In case there are applications or bids for renting certain land 
for grazing purposes and also applications or bids for renting the same 
land for agricultural purposes, an agricultural lease shall be issued; that 
bid or application shall be accepted which will bring the largest revenue to 
the state. 

History: En. Sec. 27, Ch. 60, L. 1927. 


81-414. (1805.28) Change in terms of lease. Whenever any land is 
leased for grazing purposes, and the lessee desires to cultivate any part of 
the land, he shall before doing any such cultivation, make application to the 
commissioner stating how much land he desires to cultivate, showing the 
location in the section of such land, send his lease to the commissioner to 
have the necessary changes made therein, and shall agree that for the re- 
mainder of the term of the lease the annual rental shall be at the rate of 
the full rate for the whole of the leased land for grazing purposes, plus the 
erop share rental on the basis in this act provided for, the portion of the 
land designated in the application to be cultivated, whether the lessee con- 
tinues to cultivate such part or not, it being the intention of this provision 
to protect the interests of the state and to induce lessees to have the leases 
originally issued for the usage intended to be made of the land. In case 
any person shall cultivate lands leased for grazing purposes, without having 
first secured the right to do so in the manner herein provided, the lease shall 
be subject to cancellation or the lessee shall be liable for twice the regular 
agricultural rental on the land so cultivated in addition to the grazing 
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rental thereof as may be decided by the board. The provisions of. this sec- 
tion shall be incorporated in every lease. 

History: En. Sec. 28, Ch. 60, L. 1927; 
amd. Sec. 9, Ch. 207, L. 1945. 

81-415. Conditions of leases—cancellation for violation of rules. It 
shall be a condition of all leases of agricultural or grazing state: lands, 
(a) that, in the case of agricultural lands, the lessee shall observe the 
ordinary rules for good management of agricultural lands and shall so 
handle the leased land with the view of maintaining its productivity and 
so that wind and soil erosion and noxious weeds are minimized, and that 
crops are so planted with a view of securing the greatest yields of good 
quality, and (b) that, in the case of grazing lands, the lessee shall observe 
the ordinary rules for good range management and shall so manipulate the 
numbers, class, distribution and season of the range use and the handling, 
feeding, breeding and marketing of grazing livestock with a view of secur- 
ing the production of the maximum of livestock and livestock products, 
consistent with the conservation of the land resources and the perpetuation 
of its productivity, and to these ends the state land leased shall not be 
abused by overgrazing. 

For the gross violation of any of said rules, the lease involved may be 
cancelled by the state board of land commissioners upon recommendation of 
the commissioner, after notice to the lessee and opportunity of full hearing 
on the question of such gross violation. 

History: En. Sec. 10, Ch. 207, L. 1945; 
amd. Sec. 4, Ch. 254, L. 1947. 

81-416. (1805.29) Form of lease—bond. The general form of lease to 
state lands shall be prescribed by the state board of land commissioners and 
no changes in the form for such leases shall be made without the approval 
of the said board. All leases shall be issued in duplicate, one (1) copy shall 
be mailed to the lessee, and one (1) copy shall be preserved by the com- 
missioner and entered in a suitable book provided for that purpose. Unless 
the board decides otherwise, these leases shall be issued without bonds; 
but the board shall have the right to require a bond and to prescribe the 
form and conditions thereof whenever it deems it necessary. 

History: En. Sec. 29, Ch. 60, L. 1927. 


81-417. (1805.30) Share rent. The board may whenever it deems it 
advisable, and under such regulations as it may prescribe, authorize the 
leasing of agricultural lands for a share of the crops delivered at the grain 
elevator or market, which share shall not be less than what is commonly paid 
by lessees of privately owned lands as share rent in the locality where the 
state land is situated; and in no ease shall such share rental be less than 
one-fifth (1/5) of the entire crop raised, delivered at the elevator. 

History: En. Sec. 30, Ch. 60, L. 1927. NOTE.—In connection with this section 
see Sec. 81-402. 

81-418. (1805.31) Liens on crops and improvements. The state shall 
have a lien upon all crops growing upon any of its lands, and also upon such 
crops after they have been separated from the lands for any and all rentals 
and penalties due or delinquent under the lease on such lands, or becoming 
due during the calendar year in which such.crops are harvested, for any 
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year or part of year that the land has been held or used by the lessee; 
such lien shall also apply to all buildings, structures, fences and all other 
improvements, shall be prior and superior to all other liens, excepting © 
threshermen’s liens and seed liens as specified in sections 45-701 and 45-801, 
which shall have priority as specified in section 52-301, and is hereby ex- 
pressly reserved. Any person purchasing or otherwise acquiring any of 
such crops or improvements takes the same subject to such len. Any 
agent or representative of the department, or the sheriff of the county 
in which the land is located, or his deputy, may demand of the lessee, or 
his agent, payment of the amounts due the state, and if the same are not 
paid upon such demand, the officer, making such demand, or any person 
or representative of the department, may seize, sell and dispose of, either 
at private or public sale, upon giving notice for not less than three (3) 
days of such sale, sufficient of the said crops or improvements, or of 
both, to pay the amounts due the state together with costs and expenses 
of seizure and sale. These provisions relating to liens on crops and im- 
provements shall be embodied in all leases for agricultural and grazing 
lands and for town, city or other lots. 

History: En. Sec. 31, Ch. 60, L. 1927. 


81-419. (1805.32) Assignment of leases—preferences—fee. Leases to 
state lands may be assigned on blanks provided for that purpose by the state 
board of land commissioners, but no such assignment shall be binding on 
the state unless the assignment is filed with the commissioner, approved by 
him and payment made of the assignment fee of one dollar ($1.00). Prefer- 
ence shall always be given to the applicant who wants the land for his own 
individual use so that the full advantage coming from the leasing and use 
of such lands may reach those who actually till the soil, and so that they 
shall not be compelled to pay a higher rental than that due the state. If a 
lessee subleases state lands on terms less advantageous to the sublessee than 
the terms given by the state, his lease shall be subject to cancellation by the 
state board of land commissioners after hearing, duly held on the facts 
involved. In any case where state land is subleased by.any lessee of state 
lands, such sublease shall be illegal unless a copy of the sublease has been 
filed with the state land office and approved by the commissioner. 


History: En. Sec. 32, Ch. 60, L. 1927; not a sublessee, this section under which 
amd. Sec. 1, Ch. 14, L. 1937; amd. Sec. 12, the state board of land commissioners 


Ch. 207, L. 1945. may cancel a lease if the lessee subleases 
; to another on terms less advantageous to 
Not Applicable to Share Croppers the sublessee than the terms given by the 


‘Where defendant, in an action to re- board to the lessee, has no application to 
cover one-fourth of a crop of wheat a cropper. Schneider v. Nelson, 111 M 377, 
raised on state lands under lease to plain- 382, 110 P 2d 972. 
tiff, was in effect a share cropper and 


81-420. (1805.33) Acquisition of water right by lessee. The lessee of 
state lands may at any time prior to one (1) year before the expiration of 
his lease make application to the board for permission to secure a water 
right to the land under his lease. Such application shall be in writing, shall 
show how much of the land can be irrigated, the permanency of the water 
supply and the probable cost of placing the land under irrigation. If the 
proposed plan meets with the approval of the board, permission shall be 
eranted the lessee to secure the desired water right for the land and to 
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place the same under irrigation. If such water right becomes a permanent 
and valuable improvement, then in case of the sale or lease of the lands to 
other parties, the former lessee shall be entitled to receive compensation 
in the amount of the reasonable value thereof, as in the case of other 
improvements, from the new lessee or the purchaser. These provisions shall 
not be so construed as to make the state liable to the lessee for the payment 
of the cost or value of such irrigation improvements. 
History: En. Sec. 33, Ch. 60, L. 1927. 


81-421. (1805.84) Compensation for improvements. A lessee of state 
lands shall have the right to place a reasonable amount of improvements 
upon the lands leased by him, which improvements may consist of fences, 
cultivation and improvement of the land itself, irrigation ditches, houses, 
sheds, wells and reservoirs, and similar improvements. Whenever another 
person becomes the lessee of such lands, he shall pay to the former lessee 
the reasonable value of such improvements at the time the new lessee takes 
possession thereof. Provided, however, that if any of the improvements con- 
sists of breaking (meaning the original plowing of the land), and one (1) 
years crops have been raised on the land after the breaking thereof, the 
compensation for such breaking shall not exceed the sum of two dollars 
and fifty cents ($2.50) per acre, and that in case two (2) or more crops 
have been raised on the land after the breaking thereof, then in such case the 
breaking shall not be considered as an improvement to the land. In case 
the former lessee and the new lessee are unable to agree on the reasonable 
value of such improvements, then such value shall be ascertained and fixed 
as provided in this act. 

In determining the value of these improvements consideration shall he 
given not only to the original cost but also to the present condition thereof 
and to their suitableness for the uses ordinarily made of the lands on which 
they are located, and also to the general state of cultivation of the land, 
its productive capacity as effected by former use and also to its condition 
with reference to noxious weeds whether it is infested with such weeds or 
free from these pests. Consideration shall be given to all actual im- 
provements and to all known effects that the use and occupancy of the land 
have had upon its productive capacity and desirableness for the new lessee. 
The former lessee may, however, remove or dispose of the movable im- 
provements on the land to other parties than the lessee; but if he fails to 
remove such improvements from the land within sixty (60) days from the 
date of the expiration of his lease, then all of such improvements shall 
become the property of the state unless the commissioner for good cause 
shown shall grant additional time for the removal thereof. 

Before a lease is issued to the new lessee he shall show that he has paid 
the former lessee the value of the improvements as agreed upon by them 
or as fixed and determined under the provisions of section 81-406 or that 
he has offered to pay the value of such improvements as so fixed and de- 
termined or that the former lessee elects to remove the improvements. 

History: Hn. Sec. 34, Ch. 60, L. 1927. 


81-422. (1805.36) Cancellation of leases. The board shall have the 
power and authority in its discretion to cancel a lease for any of the fol- 
lowing causes: For fraud or misrepresentation, or for concealment of facts 
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relating to its issue, which if known would have prevented its issue in the 
form or to the party issued; for using the land for other purposes than 
those authorized by the lease, and for any other cause which in the judg- 
ment of the board makes the cancellation of the lease necessary in order 
to do justice to all parties concerned and to protect the interests of the state. 
Such cancellation shall not entitle the lessee to any refundment of rentals 
paid or exemption from the payment of any rentals, penalties or other 
compensation due the state. 
History: En. Sec. 36, Ch. 60, L. 1927. 


81-423. (1805.37) Leasing regulations. The state board of land com- 
missioners shall have the power, and it is hereby made its duty, to formu- 
late and prescribe such additional rules and regulations relating to the 
leasing of state lands, not inconsistent with the provisions of this act, as it 
may from time to time deem necessary in order that the use and proceeds 
of these lands may contribute in the highest attainable measure to the 
purposes for which they have been granted to the state of Montana. 

History: En. Sec. 37, Ch. 60, L. 1927. 


81-424. Lease of state-owned land to United States for military purposes 
authorized. Notwithstanding any inconsistent provision of law, general, 
special or local, the state board of land commissioners of the state of Mon- 
tana, whenever it deems it to be in the public interest, may lease to the 
United States of America, for military purposes, any land owned by the 
state of Montana, whether such land was received by the state through 
federal land grants, or whether such land consists of so called “mortgage 
lands”, on such terms and conditions as it may deem necessary to promote 
the public welfare and protect the interests of the state; provided, however, 
that rental shall be payable at the end of each year of said lease. 

History: En. Sec. 1, Ch. 122, L. 1943. 


81-425. Pledge or mortgage of leasehold interest in state lands. Any 
lessee of a grazing or agricultural lease of state lands is hereby authorized 
to pledge said lease or mortgage his leasehold interest in said lands. 

History: En. Sec. 1, Ch. 52, L. 1947. 


81-426. Filing with state required—tfee. The pledgee of such lease or 
the mortgagee of such leasehold interest shall, within thirty (30) days after 
receipt of said pledge agreement or mortgage, file the same, or a certified 
copy thereof, in the office of the state board of land commissioners, and shall 
pay to said board a fee of one dollar ($1.00) for the filing thereof. 

History: En. Sec. 2, Ch. 52, L. 1947. 


81-427. Transfer of lease, when. Upon due proof of the acquisition of 
such lease or leasehold interest by any person under or pursuant to such 
pledge agreement or mortgage, the state board of land commissioners shall 
transfer said lease to said person, who shall thereupon be subject to all the 
conditions, obligations and liabilities and entitled to all the rights and 
privileges provided for in said lease. 

History: .En. Sec. 3, Ch. 52, L. 1947. 


81-428. Proof of termination of lease or pledge to be filed—fee. The 
lessee of any grazing or agricultural lease of or leasehold interest in state 
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lands which has been pledged or mortgaged as herein provided shall, with- 
in thirty (80) days after payment of the indebtedness secured thereby, or 
within thirty (30) days after the pledge agreement has been terminated or 
the leasehold interest has been released from the mortgage, file with the 
state board of land commissioners due proof of said fact and pay to said 
board a fee of one dollar ($1.00) for said filing. 

History: En, Sec. 4, Ch. 52, L. 1947. 


81-429. Application of act. The provisions of this act shall apply to all 
pledges of grazing and agricultural leases of state lands and mortgages of 
leasehold interests in said lands which are now in existence. 

History: En. Sec. 5, Ch. 52, L. 1947. 


81-430. Effect of partial unconstitutionality. If any section, clause, 
paragraph or provision of this act shall be found invalid by court of com- 
petent jurisdiction, it shall be conclusively presumed that this act would 
have been passed by the legislature without such invalid section, paragraph 
or clause and the act as a whole shall not be declared invalid by reason of 
the fact that one or more sections, clauses, sentences, paragraphs or parts 
may have been found invalid by any court. 

History: En. Sec. 6, Ch. 52, L. 1947. 


81-431. Repealing clause and exception. All acts and parts of acts in 
conflict herewith are hereby repealed; provided, however, that section 
81-908, is hereby declared not to be in conflict with this act. 

History: En. Sec. 7, Ch. 52, L. 1947. 


CHAPTER 5 
COAL MINING LEASES AND PERMITS 


Section 81-501. Coal mining leases. 
81-502. Not more than one section may be leased to one person—term—fee. 
81-503. Royalty. 
81-504. Application—deposit. 
81-505. Bond. 
81-506. Improvements of former lessee. 
81-507. Board may prescribe additional rules and regulations. 
81-508. Report and payment of royalty. 
81-509. Coal mining permits for private use and for schools. 
81-510. Disposition of royalties and other receipts. 


81-501. (1805.38) Coal mining leases. The state board of land com- 
missioners is hereby authorized and empowered to lease in such manner as 
it may deem for the best interests of the state any state lands to which the 
title has vested in the state and in which the coal or coal rights are not 
reserved by the United States for exploring for, mining, removing, selling 
and disposing of the coal therein upon the terms and conditions herein 
stated, and subject to such rules and regulations as the board may prescribe. 
This power and authority to lease state lands for coal mining purposes shall 
extend to and include all lands owned by the state no matter in what manner 
acquired and shall also extend to and include all those state lands which 
have been sold but in which the coal rights have been reserved by the state 
of Montana, whether such lands are under certificate of purchase or patents 
have been issued; but in such eases and in all cases where the lands are under 
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lease for grazing, agriculture or similar purposes, care shall be taken in 
issuing the coal mining lease to protect the rights of the purchaser or 
lessee. 

All such coal leases shall be subject to the condition that the coal must 
be mined, handled and marketed in such manner as to prevent as far as 
possible all waste of coal and shall also be subject to the condition that the 
mining operations shall be carried on in such systematic and orderly manner 
as not to make subsequent mining operations more difficult or expensive. 
Violations of these conditions shall constitute grounds for the forfeiture 
of the lease, after hearing had thereon before the state board of land 
commissioners. 


History: En. Sec. 38, Ch. 60, L. 1927. 40 C.J. Mines and Minerals § 409 et seq. 
36 Am. Jur. 296, Mines and Minerals, 
Mines and Minerals€=5. §§ 21, 22. 


81-502. (1805.39) Not more than one section may be leased to one person 
—term—fee. No person, co-partnership, company or corporation shall be 
entitled to lease more than one (1) section of land for coal mining purposes, 
and no lease shall be issued for a longer term than five (5) years, but 
the board may establish such rules and regulations for the renewal of 
a lease at the expiration of the term as it may deem proper and neces- 
sary. The board shall prescribe the form of the lease; the fee for issuing 
the lease and approving the bond hereinafter provided shall be two dollars 
and fifty cents ($2.50) payable to the commissioner. 

History: En. Sec. 39, Ch, 60, L. 1927. 


81-503. (1805.40) Royalty. The compensation of the state under all 
coal mining leases shall be upon a royalty basis and shall be fixed and 
determined by the board. The amount of such royalty shall be based upon 
the kind, grade and character of the coal in each particular mine, upon the 
size, shape and nature of the coal vein, strata or body, and upon the shipping 
and marketing facilities for the product. Consideration shall also be given 
to every other known factor effecting the value of each particular coal 
mining lease; but in no case shall the royalty for the coal mined be less 
than twelve and one-half (1214) cents per ton of two thousand (2,000) 
pounds. 

History: En. Sec. 40, Ch. 60, L. 1927. 


81-504. (1805.41) Application — deposit. The application for a coal 
mining lease shall be in writing, shall state the quantity of coal that it is 
proposed to mine under such lease during the first year thereof and during 
each subsequent year as nearly as the applicant can estimate such quantity 
and shall contain such further information as the board may require. If the 
board grants the application, it shall fix the royalty per ton and shall 
demand from the applicant a deposit of not less than the amount of the 
royalty on the estimated average production for one (1) month of the 
lease and it may at its discretion ask for such larger deposit as it may 
under the circumstances deem necessary in order to protect the interests 
of the state; but this deposit shall in no case be less than fifty dollars 


($50.00). 
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This deposit shall be credited to the lease and held intact to the end 
of the first year. If all the royalties for such year have been paid and 
are equal to or exceed such deposit then the deposit shall be held intact for 
the credit of the lessee for the subsequent year or years; but if the royalties 
accrued and paid during the first year or any subsequent year amount to 
less than the amount of such deposit, then the difference between the 
amount of the royalties paid and the deposit shall be deducted therefrom 
and charged as rent or royalty for the lease for that year so that the 
annual rental will never be less than the amount of the cash deposit deter- 
mined upon by the board and in no ease less than fifty dollars ($50.00) 
per annum. At the beginning of the second year or any subsequent year 
of the lease, the lessee shall make such additional deposit as will bring 
the unused portion of his deposit up to the original amount as fixed by 
the board. 

History: En. Sec. 41, Ch. 60, L. 1927. 


81-505. (1805.42) Bond. The board shall also demand a surety com- 
pany bond in such form and amount as it may determine conditioned for the 
payment of all royalties due the state and for the carrying on of the mining 
operations according to the terms of the lease; but a lessee may in lieu of 
furnishing a surety company bond increase the cash deposit hereinbefore 
provided for to such an amount as will in the judgment of the board make 
the furnishing of a bond unnecessary. 

History: En. Sec. 42, Ch. 60, L. 1927. 


81-506. (1805.43) Improvements of former lessee. Whenever a coal 
mining lease is applied for on land where mining operations have been 
carried on by a former lessee and there are surface or underground improve- 
ments on the land used at such former operations, disposition shall be made 
of such improvements satisfactory to the board before a new lease is issued. 
If the owner of such improvement desires to sell the same to the new lessee, 
then the new lessee shall pay him the reasonable value thereof as far as 
they are suitable for the new mining operations. If they fail to agree, on 
the value of such improvements, then such value shall be ascertained and 
fixed as provided in section 81-406. 

Before a new lease is issued, the applicant shall show to the satisfaction 
of the board that he has paid the owner for the improvements as agreed 
on between them, or as fixed by the aforesaid officers, or officer, or that 
he has tendered payment as so fixed, or that the owner desires to remove 
his improvements. 

History: En. Sec. 43, Ch. 60, L. 1927. 


81-507. (1805.44) Board may prescribe additional rules and regulations. 
The board shall have the power and authority to prescribe such additional 
rules and regulations and to do and perform all acts and things not incon- 
sistent with the enabling act, the constitution and the statutes of this 
state as it may deem necessary and proper relating to the leasing of state 
land for coal mining purposes. 

History: En. Sec. 44, Ch. 60, L. 1927. 


81-508. (1805.45) Report and payment of royalty. On or before the 
15th day of each calendar month the lessee shall make a report to the 


214 


MINING LEASES 81-510 


commissioner in such form as may be prescribed by him, showing the number 

of tons mined during the preceding calendar month, the price obtained there- 

for at the mine, the total amount of all sales and containing such additional 

information as may be required by the commissioner, which report shall be 

verified by the oath of the lessee and be accompanied by payment of the 

royalty due the state for such preceding month as shown by the report. 
History: En. Sec. 45, Ch. 60, L. 1927. 


81-509. (1805.46) Coal mining permits for private use and for schools. 
The board may in its discretion grant to any resident of this state a permit 
for a term of not more than one (1) year to mine coal for the use of him- 
self and his family from any coal deposit belonging to the state of Montana 
and not under lease upon payment to the state of the flat sum of five 
dollars ($5.00) as a royalty for any amount of coal mined by him not 
exceeding thirty (30) tons of two thousand (2,000) pounds. 


The board may also grant a similar one (1) year permit to the board 
of trustees of any school district in this state, provided that if such school 
district requires more than thirty (30) tons of coal per annum then any 
additional amount required shall be paid for in advance at the rate of 
twelve and one-half (121%) cents per ton. Applications for such permits 
shall be accompanied by an affidavit to the effect that the coal is not wanted 
for sale or disposal to other parties but that it is wanted for the use of the 
applicant and his family or for the use of the school district as the case 
may be. 

The granting of such permits shall not prevent the board from issuing 
the usual coal mining leases on the land from which the coal under such 
permit is to be taken. In cases of this kind the permittee shall remove the 
quantity of coal to which he is entitled as expeditiously as possible and 
his rights under the permit shall then automatically cease upon the issue 
of the lease. 

History: En. Sec. 46, Ch. 60, L. 1927. 


81-510. (1805.47) Disposition of royalties and other receipts. All fees, 
royalties, bonuses and penalties collected under coal mining leases shall be 
credited by the commissioner to the same funds that such receipts under oil 
and gas leases on such lands would be credited under the provisions of this 
act; and in the case of coal mining leases, rentals, and bonuses, if any shall 
be considered as royalties. 

History: En. Sec. 47, Ch. 60, L. 1927. 


CHAPTER 6 
PROSPECTING PERMITS AND MINING LEASES 


Section 81-601. Definitions. 
81-602. Empowering state board of land commissioners to lease, etc. 
81-603. Provisions of leases. 
81-604. Royalties—pooling agreements and unit plans of operation. 
81-605. Quantity of lands. 
81-606. Form of applications. 
81-607. Bonds to state. 
81-608. Bonds to protect lessees, contractees, etc. 
81-609. Sales, etc., subject to mining leases. 
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81-610. Coal, oil and gas not affected, when. 

81-611. Examination of lands. 

81-612. Failure of title. 

81-613. Assignment of leases or permits. 

81-614. Determining title to stream beds, ete. 

81-615. Prospecting permits. 

81-616. Notice to lessees. 

81-617. Disposition of royalties, fees and penalties. 

81-618. Repealing provisions—exceptions. 

81-619. Leases by state board of land commissioners to holders of prcapechae 
permits of nonmetallic minerals—minimum royalty. 

81-620. Leases not assignable. 


81-601. Definitions. a. The term “metalliferous minerals”, as used in 
this act, means gold, silver, lead, zine, copper, platinum, iron and all other 
metallic minerals. 


b. The term “gems”, as used in this act, means sapphires, rubies and 
other stones commonly known as “precious stones” or “‘semi-precious stones”, 
but does not include. any stone or other earth material commonly used in 
building or construction work. 


e. The term ‘mining’, as used in this act, means the carrying on of 
operations of any kind for the purpose of extracting from the earth ore 
and other earth material containing metalliferous minerals and/or gems, 
and includes operations of any kind for the extraction from ores and other 
earth material of metalliferous minerals and/or gems. 


d. The term “mining lease”, as used in this act, means a lease issued 
by the state board of land commissioners for the prospecting for and/or 
mining of metalliferous minerals and/or gems. The term “mining lessee”, 
as used in this act, means the holder of a mining lease as: herein defined, 
whether such holder is the original lessee under such lease, or holds such 
lease as successor of such original lessee. 


e. The term “returns”, as used in this act, means the net amount 
received by the shipper from products of mining operations, after deducting 
transportation costs and smelting charges and deductions, and other treat- 
ment costs, not including as a deduction any cost of producing or treating 
at the mine. 

f. The term “full market value”, as used in this act, means the highest 
net value of products of mining operations in United States markets, less 
cost of transportation and refining, not including as a deduction any cost 
of producing or treating at the mine. 


History: En. Sec. 1, Ch. 148, L. 1937. Mines and Minerals¢=5. 
40 C.J. Mines and Minerals § 409 et seq. 


81-602. Empowering state board of land commissioners to lease, etc. 
The state board of land commissioners is hereby empowered, in its discretion, 
subject to the other provisions of this act, to lease state owned lands, in- 
cluding the beds of navigable streams and the beds of navigable bodies of 
water, and the reserved mineral rights of the state in lands heretofore or 
hereafter sold or leased by the state, to persons, associations of persons, or 
corporations, for the purpose of prospecting for and/or mining metalliferous 
minerals and/or gems. Such leases may be for such periods of time as may 
be determined by said board, subject to such limitations as may be contained 
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in the grants by which the state has heretofore acquired or may hereafter 
acquire title to lands or mineral rights so leased. 
History: En. Sec. 2, Ch. 148, L. 1937. 


81-603. Provisions of leases. Leases issued by said board under the 
authority of this act shall give the lessee, so long as he shall comply with 
the terms and conditions thereof, the exclusive right of possession of the 
lands or mineral rights leased thereby, subject to such reservations as may 
be contained in such leases, and may contain reasonable provisions for pre- 
liminary prospecting periods, and shall contain reasonable requirements for 
the prosecution of work during the prospecting period (if any), and for 
the prosecution of the work of mining after the prospecting period, and 
may provide for the payment of rentals in conjunction with such work 
requirements, or may prescribe cash rentals as an alternative, or otherwise, 
as the board may deem best, shall specify the term of the lease, the royalty 
to be paid, reasonable forfeiture provisions and reasonable terms under 
which the lessee may, within a time limited in such lease, remove property 
placed upon the leased lands by him, in the event of the termination of the 
lease by forfeiture or by lapse of time, and may contain such other pro- 
visions as said board and the lessee may agree upon, not inconsistent with 
the provisions of this act, and in short said board shall have the power in 
making such leases to exercise business discretion, so long as the provisions 
of this act shall not be violated. No mining lessee shall, during any pre- 
liminary prospecting period contained in any such lease, remove any 
metalliferous minerals or gems from the leased premises, except such as 
may be necessary for the proper testing and sampling of such lands or 
mineral rights, and except as may be permitted by said board. The board, 
by agreement with the permittee or lessee, may, in its discretion and upon 
such terms as it may deem best, amend or modify the terms and conditions 
within the limitations of this act and/or extend from time to time the term 
of any lease or prospecting permit issued under the provisions of this act, 
subject to the limitations contained in section 81-602. 


History: En. Sec. 3, Ch. 148, L. 1937; 
amd. Sec. 1, Ch. 205, L. 1947. 


81-604. Royalties—pooling agreements and unit plans of operation. In 
every such lease the board shall reserve to the state of Montana a royalty 
which shall, together with other considerations to be paid by the mining 
lessee, constitute the full market value of the leasehold interest conveyed 
by such lease, as such full market value shall be ascertained by the board 
in accordance with the provisions of this act; which royalty shall be not 
less than five per cent (5%) of the returns from, or of the full market 
value of, the metalliferous minerals and/or gems recovered by the lessee 
from the state lands or reserved mineral rights covered by such lease. 

The state board of land commissioners may enter into agreements for 
the pooling of acreage or yardage with others holding the mineral rights 
in adjoining lands for unit operation of placer mining and the apportion- 
ment of royalties on a cubic yardage or area basis in the case of placer 
mining deposits lying partly on land in which the state holds the mining 
rights and partly on land the mining rights in which are held by others; 
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provided, that from each cleanup of values under such unit operations in 
which any yardage or area mined on lands to which the state holds the 
mineral rights is included, the state shall be entitled to royalties computed 
on that proportion of the whole value of recoveries from the cleanup as the 
yardage or area mined from lands included in the agreement in which the 
state holds the mining rights, bears to the total yardage or area mined 
and included in the cleanup; provided further that the state board of 
land commissioners shall have power to enter into agreements for such 
unit operation of such placer mining deposits and the apportionment of 
royalties upon such other equitable basis as shall to them seem in the best 
interest of the state; and provided further that such agreements shall not 
change the percentage of royalties to be paid to the state under the unit 
operations from the percentage fixed in the lease, or to a less percentage 
than the minimum provided by law. 


History: En. Sec. 4, Ch. 148, L. 1937; 
amd. Sec. 2, Ch. 205. L. 1947. 


81-605. Quantity of lands. Any such lease shall cover such quantity of 
eround as the board, shall, in its judgment, determine to be reasonable and 
consistent with the character of the ground, the type of deposit or deposits 
for which said lands is to be mined, and the character and size of the 
operation contemplated or necessary or reasonable in good mining practice, 
for the profitable recovery of such metalliferous minerals and/or gems 
therefrom. ° 

History: En. Sec. 5, Ch. 148, L. 1937. 


81-606. Form of applications. Forms of applications for leases under 
the provisions of this act shall be prepared by the state board of land 
commissioners, and each applicant for a mining lease shall execute an 
application in such form. At the time of the issuance of any mining lease, 
the mining lessee shall pay to the board a fee of not more than one hundred 
dollars ($100.00), the amount thereof to be fixed by said board and to be 
based upon the office work of said board involved in the preparation and 
issuance of such lease, but the decision of the board as to the amount 
thereof within said limit shall be final. 

History: En. Sec. 6, Ch. 148, L. 1937. 


81-607. Bonds to state. The board may also at the time of the execution 
and delivery of any such mining lease, or at any time during the life 
thereof, require any mining lessee to file with said board, for the benefit 
of the state of Montana, a bond or bonds conditioned to protect the rights 
of the state of Montana, particularly in the payment to the proper officer 
of said state of the royalties reserved in such mining lease, such bond or 
bonds to be in such form as may be prescribed by said board, and the 
sufficiency thereof to be subject to the approval of the board. The board 
may at any time require new or additional bonds if, in its discretion, the 
interests of the state are not adequately protected by the bond or bonds 
theretofore filed with it in connection with any such mining lease. 

History: En. Sec. 7, Ch. 148, L. 1937. 

81-608. Bonds to protect lessees, contractees, etc. In the case of lands 

which shall, at the time of the issuance of a mining lease have been sold, 
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or be under contract of sale, or leased for agricultural, grazing, or other 
purposes, the board shall provide against the infringement of the rights 
of such prior purchaser, contractee, or lessee, and among other things may 
at any time require the mining lessee to file with said board a corporate 
surety bond in such reasonable amount as may be fixed by the board, 
conditioned to protect the rights of such prior purchaser, contractee or 
lessee, the form of such bond to be prescribed by said board, which bond 
shall run to the state of Montana for the benefit of such prior purchaser, 
contractee, or lessee, for whose benefit the same is filed with said board. 
New or additional bonds may be required by the board at any time. Suit 
may be brought upon such bond by any such prior purchaser, contractee or 
lessee, for alleged violation of the terms thereof by such mining lessee, 
and any such suit shall be brought by such claimant in the name of the state 
of Montana for the use and benefit of such claimant, and any recovery upon 
such bond shall be for the benefit of and shall be paid to the claimant in 
whose suit such recovery is made. 
History: En. Sec. 8, Ch. 148, L. 1937.Beyeyeye" 


81-609. Sales, etc., subject to mining leases. Any sale of state lands, 
any contract for the sale of state lands and any lease of state lands, made or 
issued by said board during the life of any mining lease issued under 
the provisions of this act shall be subject to such mining lease during the 
life thereof, and no bond shall be required of such mining lessee for the 
protection of any such purchaser, contractee or other lessee, unless pro- 
vision therefor shall be made in such mining lease. 

History: En. Sec. 9, Ch. 148, L. 1937. 


81-610. Coal, oil and gas not affected, when. In the case of lands 
covered by a lease for the mining of coal, oil or gas, no lease for the 
mining upon any such land for metalliferous minerals and/or gems shall 
‘be issued to any person, association of persons, or corporation, other than 
the holder of such coal, oil or gas lease while such coal, oil or gas lease is 
in force, except with the written consent of the holder of such coal, oil 
or gas lease. 

History: En. Sec. 10, Ch. 148, L. 1937. 


81-611. Examination of lands. Before leasing any lands for the mining 
of metalliferous metals and/or gems, the board shall investigate the char- 
acter of such lands and the nature and possible extent of the mineral 
deposits therein, for the purpose of determining whether such lands are 
of such a character as to warrant the issuance of a mining lease thereon, 
and for the purpose of determining the amount of royalty and other rentals 
or considerations for which such lands should be leased for mining purposes 
under the provisions of this act. Upon the filing of an application for 
a mining lease the board may, if the lands covered by such application 
shall not have theretofore been examined by the board as above provided, 
require the applicant for such mining lease to deposit with the board an 
amount of money, not exceeding five hundred dollars ($500.00) in any 
one case, which, in its judgment, will cover the cost of a special examination, 
to enable the board to pass upon such application in accordance with the 
provisions of this act. Such deposit shall be used to reimburse the state of 
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Montana for the actual cost of such examination, and any portion of such 
deposit not required for such reimbursement shall, upon the approval or 
rejection of such application, be by the board repaid to the applicant 
depositing the same. The board shall make and preserve complete records 
of all such examinations. 

History: En. Sec. 11, Ch. 148, L. 1937. 


81-612. Failure of title. In issuing mining leases, as in this act author- 
ized, the said board and the state of Montana shall be deemed to have 
leased only such right, title and interest as the state may have in the 
lands and/or metalliferous minerals and/or gems therein contained, covered 
by such lease, and neither the state of Montana, nor said board, nor any 
representative, agent or employee of the state of Montana, or of said 
board shall be under any liability in the event of the failure of the title 
of the state of Montana, in whole or in part, to the lands and/or metalli- 
ferous minerals and/or gems covered by such lease. 

History: En. Sec. 12, Ch. 148, L. 1937. 


81-613. Assignment of leases or permits. In case of the assignment of 
a mining lease or a prospecting permit by the holder thereof, the mining 
lessee or permittee executing such assignment shall not be relieved of any 
responsibility for operations under such lease or prospecting permit until 
the financial and moral responsibility of the assignee shall have been 
passed upon and approved by the board, nor until there shall be deposited 
with the board: its 

(a) Such assignment or an executed copy thereof; _ 

(b) An instrument executed by the sureties upon any and all bonds 
then held by said board in connection with such mining lease or permit and 
then in force, consenting to such assignment and containing the agreement 
of such sureties to be bound by such bonds under such assignment, or new 
bonds conforming to all the requirements of section 81-607; and 

(c) A fee of two and 50/100 dollars ($2.50). 

History: En. Sec. 13, Ch. 148, L. 1937. 


81-614. Determining title to stream beds, etc. The state board of land 
commissioners is hereby empowered to take all proper proceedings for the 
purpose of determining the title to the beds of lakes and other bodies of 
water and of streams within the state of Montana, and to that end to 
bring or defend suits or other proceedings in court, or before other proper 
tribunals. 


History: En. Sec. 14, Ch. 148, L. 1937. 45 C.J. Navigable Waters § 212 et seq.; 
67 C.J. Waters § 222 et seq. 


Navigable Waters€=36(1); Waters@=89. 


81-615. Prospecting permits. All prospecting permits and all leases 
outstanding and in good standing at the time of the passage of this act 
may continue in force until their expiration by their terms, and the rights 
of the respective permittees or lessees shall be governed by the laws in 
force when such permits were respectively issued. Prospecting permits with- 
out lease may be hereafter issued by the board upon the payment of a fee of 
one dollar ($1.00) at the time of the issuance of such permit and a like 
fee of one dollar ($1.00) at the end of each year during the life thereof, 
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and any such permit. shall provide for due diligence in the work of 
prospecting during the life of such permit. Any such permit shall be 
limited to prospecting for metalliferous minerals and/or gems and no 
such permittee shall have the right to remove from any lands or mineral 
rights covered by such permit any metalliferous minerals or gems except 
such as may be necessary for the proper testing and sampling of such lands 
or mineral rights, and except as may be permitted by said board. During 
the life of any permit in force at the time of the passage of this act, or 
issued under the provisions of this section, the permittee may apply for 
a lease of the lands or mineral rights covered by such permit, and if a 
lease is granted the same shall be in the form and subject to all the terms 
and conditions specified in this act, as in the case of a mining lease issued 
under this act. Such permittee shall have the preference right to a lease, 
upon such terms as the board shall deem just, subject to the terms of 
this act, and in any event said permittee shall have preference without 
competitive bidding, and upon the most favorable terms permitted under 
this act, to forty (40) contiguous acres. If some other person shall make 
a better bid for a mining lease upon the land covered by such permit, and 
if the board shall award a mining lease to such better bidder, the board 
shall also require such mining lessee to pay to the permittee, prior to the 
issuance of such lease, the full value of all the work the permittee shall 
have performed upon the land under his permit in connection with his 
prospecting and exploration work, and the permittee shall have the right 
to remove from such land, within thirty (80) days from the date the 
board shall give such permittee notice of the issuance of such mining lease, 
or within such further time as the board, upon good cause shown, may 
allow, any machinery, equipment, improvements, and other property placed 
thereon by him. 
History: En. Sec. 15, Ch. 148, L. 1937. 


81-616. Notice to lessees. Upon the granting of an application for a 
prospecting permit or a mining lease under the provisions of this act, the 
commissioner of state lands and investments shall promptly give written 
notice, by ordinary mail, to the person, association of persons, or corporation 
to whom such permit or lease shall be so issued, and to the holder of an 
agricultural or grazing lease embracing the same land, if there be such 
lessee, or to the holder of a certificate of purchase or patent embracing the 
same land, if there be such purchaser or patentee. The said notice shall 
be addressed to such permittee, mining lessee, agricultural or grazing lessee, 
purchaser or patentee at his last known post office address. 

History: En. Sec. 16, Ch. 148, L. 1937. 


81-617. Disposition of royalties, fees and penalties. All fees and penal- 
ties collected under this act shall be credited to the state general fund; all 
rentals shall be credited to the income fund of the grant to which the 
land belongs; and all moneys collected as royalties shall be credited to 
the permanent fund arising from the grant to which the land belongs 
under each particular permit or lease; provided, however, that all rentals 
and royalties received from ‘mortgage lands” shall be credited to the 
same fund or funds as other receipts from such lands; and that all rentals 
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and royalties received under or in connection with a lease or permit on 
other lands or minerals rights, not acquired through any grant to the 
state of Montana from the United States, shall be paid into the same funds 
into which such receipts are paid when the land is part of the grant for 
the benefit of the public schools of the state of Montana. 


History: En. Sec. 17, Ch. 148, L. 1937. 40 C.J. Mines and Minerals § 409 et seq.; 
59 C.J. States § 378. 


Mines and Minerals@=5, 6; States@126, 
4 ea fe 


81-618. Repealing provisions—exceptions. Sections 1805.48, 1805.49, 
1805.50 and 1805.51, of the Revised Codes of Montana of 1935, are hereby 
repealed, except that all permits and leases issued under said sections and 
in good standing at the time of the passage and approval of this act, 
shall continue in force until they shall expire by their terms, and said 
sections shall continue in force only to the extent necessary to protect the 
rights of the permittees and lessees under such permits and leases. 

History: En. Sec. 18, Ch. 148, L. 1937. 


81-619. Leases by state board of land commissioners to holders of 
prospecting permits of nonmetallic minerals—minimum royalty. When- 
ever the state board of land commissioners has heretofore issued a pros- 
pecting permit for the purpose of prospecting for any of the nonmetallic 
minerals such as phosphate, sodium, potash, sulphur, oil shale or other non- 
metallic mineral products not including coal, oil or gas, in the belief, on 
the part of said board, that the same was authorized by sections 81-601 to 
81-618, or any other law of the state of Montana, the holder or holders of 
such permit, providing the same is, by the terms thereof, in good standing 
at the time of the enactment of this act, shall be entitled to a lease under 
the terms and provisions of sections 81-601 to 81-618 as fully as if said 
acts permitted the issuance of leases upon said nonmetallic mineral deposits 
aforesaid, such lease to embrace the lands described in any such permit, 
provided, however, that said lease may be issued to the holder or holders 
of any such permit at a minimum royalty rate of two percent (2%) of 
the gross value of the output of such minerals at the mine. 

History: En. Sec. 1, Ch. 205, L. 1945. 


81-620. Leases not assignable. No lease issued hereunder may be 
assigned without the consent of said board first had and obtained. 
History: En. Sec. 2, Ch. 205, L. 1945. 


CHAPTER 7 


LEASES AND PERMITS FOR DEPOSITS OF STONE, 
GRAVEL, SAND AND OTHER MINERALS 


Section 81-701. The board may issue leases. 
81-702. Report of lessee and payment of distribution of royalties and other 
receipts. 
81-703. Land may be leased for other purposes. 
81-704. Stone, gravel and sand permits for public use. 


81-701. (1805.52) The board may issue leases. Whenever there are 
found upon state lands to which the title is vested in the state, and which 
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lands have not been sold by the state under certificate of purchase, or 
otherwise, deposits of stone, limestone, oil shale, clay, bentonite, calsite, tale, 
mica, ceramic, asbestos, marble, diatomite, gravel or sand valuable for 
building, mining or other commercial purposes, the state board of land 
commissioners may, in its discretion, issue to private persons permits or 
leases for the removal and disposition of such stone, limestone, oil shale, 
clay, bentonite, calsite, tale, mica, ceramic, asbestos, marble, diatomite, 
gravel or sand upon such terms and conditions as the board may determine ; 
provided, however, that all such leases shall be upon a royalty basis caleu- 
lated upon a gross value by weight or cubic measurement as is most 
favorable for the particular substance being mined or extracted from the 
lands, such gross value to be determined at the mine or site of operation, 
and the rates shall be the same that ordinarily would be charged by 
private owners under similar circumstances, or as in the determination 
of the board may be determined fair and reasonable, and the fee for 
issuing the lease shall be the same as for an oil and gas lease. No such 
lease shall be made for longer term than ten (10) years, and the board 
may demand a cash deposit to guarantee the payment of the royalties, 
or demand a surety bond, or both such cash deposit and bond, as the 
board may determine. 


History: En. Sec. 52, Ch. 60, L. 1927; Mines and Minerals¢=5. | : 
amd. Sec. 1, Ch. 194, L. 1945. 40 C.J. Mines and Minerals § 409 et seq. 


81-702. (1805.53) Report of lessee and payment of distribution of 
royalties and other receipts. On or before the 15th day of each month, each 
holder of a lease under the provisions of this act, shall make a report to the 
state board of land commissioners’ office, which report shall be in such 
form as the state board of land commissioners may prescribe, showing the 
amount of substances as herein provided, mined or extracted from the 
lands under the provisions of this act in the preceding month, the price 
obtained, the total amount of sales and such additional information as 
may be required, and shall be verified by affidavit of the lessee, or some 
responsible person having knowledge of the facts, and shall be accompanied 
by payment of the amount to the state as royalty for the month covered by 
the report. The royalties, fees and penalties received under such leases 
shall be credited to the various funds to which they properly belong in 
the same manner as is now provided for crediting the same under oil and 
gas leases. 

History: En. Sec. 53, Ch. 60, L. 1927; 
amd. Sec. 2, Ch. 194, L. 1945. 

81-703. (1805.54) Land may be leased for other purposes. Such por- 
tions of the section or other subdivision of the land on which such deposits 
are located as are not needed for the quarrying or digging and removal of 
the stone, limestone, oil shale, clay, sand or gravel may be leased for 
grazing or agricultural purposes the same as other state lands, and in 
the case that grazing or agricultural leases are issued they shall provide 
for a right of way across the land for the removal of the stone, limestone, 
oil shale, clay, gravel, sand or other deposits, but the rights of the lessee 
shall also be duly protected. 

History: En. Sec. 54, Ch. 60, L. 1927. 
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81-704. (1805.55) Stone, gravel and sand permits for public use. The 
state board of land commissioners is hereby authorized and empowered in 
its discretion to issue permits upon such terms and conditions as it may 
‘determine, not inconsistent with any constitutional or statutory provision 
relating to state lands to the state highway commission, to the board of 
county commissioners of the several counties of the state and to the govern- 
ing boards or bodies of cities or towns and of other political subdivisions 
of the state granting them the right to take, remove and use stone, gravel 
or sand from any state lands that have not been sold under certificate of 
purchase or otherwise for the construction, maintenance and improvement 
of public roads, highways, bridges, streets or alleys. The rights of lessees 
to the lands on which such stone, gravel or sand may be located shall be 
properly safeguarded under the terms of the permits. 

History: En. Sec. 55, Ch. 60, L. 1927. 


CHAPTER 8 
GRANTING OF EASEMENTS FOR PUBLIC PURPOSES 


Section : 81-801. Sale of state lands to United States—easements for public purposes 
granted—mineral reservations—land for projects administered by state 
water conservation board. 

81-802. Easements for school sites and grounds and other public uses. 
81-803. Easements on state land—application for—action on. 

81-804. Public uses for which easement granted. 

81-805. Notice to lessee—settlement. 


81-801. (1805.56) Sale of state lands to United States—easements for 
public purposes granted—mineral reservations—land for projects adminis- 
tered by state water conservation board. (1) Any land now or hereafter 
owned by the state of Montana and needed by the United States in the 
construction of projects for the control of floods, river regulation, conserva- 
tion of water, irrigation and reclamation works or transmission or distribu- 
tion of electric energy, shall, upon application to the state board of land 
commissioners, be sold and conveyed to the United States at the price per 
acre fixed by the board of appraisers appointed by the United States to 
appraise and value lands to be included within such projects and needed 
by the United States in the construction thereof; subject, however, to the 
approval of the state board of land commissioners, and the price limitations 
of the enabling act and the state constitution. 

(2) There is hereby granted to the United States over all the lands 
now owned or hereafter acquired by the state of Montana, an easement of 
sufficient width for the purpose desired for right of way for ditches, canals, 
tunnels, telephone, telegraph and electric power lines now constructed or 
to be constructed by the United States government in furtherance of the 
reclamation of arid lands, flood control, river regulation, conservation of 
water and transmission and distribution of electric energy. 

(3) All conveyances of state lands shall contain a reservation of such 
rights of way easements, It is further provided that whenever said lands 
herein granted as rights of way shall cease to be used for such purpose, the 
same shall revert to the state of Montana, upon notice to that effect being 
given to the proper authorities. 
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(4) The mineral reservations now applying to sale of lands received 
through grants from the United States shall apply to all lands sold to the 
United States under this act, but all prospecting and exploration for 
minerals therein, the mining and removal thereof and all operations carried 
on in connection therewith, must be carried on in such manner and under 
such regulations that they will not interfere with the use of the lands for 
the purposes for which they have been purchased by the United States. 

(5) Lands needed by the United States for any of the aforesaid 
purposes may be appraised or reappraised without appraising the remaining 
state lands in the county in which they are located. The lands shall be 
appraised at their full market value. 

(6) The provisions of this act governing the sale of state lands to the 
United States shall also apply to the sale of state lands for projects financed 
by the United States under the administration of the state water conserva- 
tion board, except as to appraisal by the United States. 


History: En. Sec. 56, Ch. 60, L. 1927; Public Lands€>158'4. 
amd. Secs. 1, 2, 3, and 4, Ch. 37, Ex. L. 50 C.J. Public Lands § 648. 
1933; amd. Sec. 1, Ch. 80, L. 1945. 


81-802. (1805.57) Easements for school sites and grounds and other 
public uses. The state board of land commissioners is hereby authorized 
and empowered to grant easements in state lands for school house sites 
and grounds, for public parks, community buildings, cemeteries and other 
public uses upon proper applications accompanied by accurate and duly 
verified plats from the lawfully constituted authorities having charge of 
such properties. All such sites, grounds or tracts of land shall be rectangular 
or square in form unless natural obstacles in the land render such form 
impractical and shall whenever feasible be located at section corners or at 
a corner of that portion of the section which is owned by the state, and no 
easement of this character shall cover more than ten (10) acres of land, 
the acreage to be computed up to the center of the section line. Whenever 
the site so granted is located at a section corner or at a corner of the part of 
the land in the section owned by the state, the charge or compensation for 
the easement in the land shall be not less than twenty-five per centum (25%) 
above the appraised value of the land; whenever the site is located on a 
section line but not at a corner the charge or compensation shall be not less 
than fifty per cent (50%) above the appraised value of the land. Whenever 
the site is not located on the section line or lines as aforesaid, the charge or 
compensation to be paid to the state shall be determined by the board after 
examination of the land by the chief field agent or one of his assistants 
and report made by him. The board shall cause deeds to be issued for all 
such easements that it may grant. 

History: En. Sec. 57, Ch. 60, L. 1927. 


81-803. (1805.61) Easements on state land—application for—action on. 
(1) Application for easement on state land must be made to the state board 
of land commissioners and shall describe the proposed right of way ac- 
cording to survey, show the necessity for the proposed highway or street 
or other easement and give such additional information as the board may 
require. This application shall be accompanied by two exact copies of the 
official plat of the proposed highway, street or other easement duly verified 
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by the affidavit of the county surveyor or county or city engineer, or 
other engineer having prepared the same, endorsed thereon. These plats 
shall show the quantity of land taken by the proposed highway or street 
or other easement for each forty-acre tract or government lot of state 
land over or through which it passes and also the amount of land remaining 
in each portion of such forty-acre tract or government lot. When deemed 
necessary by the board, the aforesaid plats shall show all these facts for 
such smaller subdivisions as the circumstances may render desirable for 
the state. 

(2) Upon the filing of such application and plats, the commissioner 
of state lands and investments shall whenever he deems it necessary cause 
the proposed right of way to be viewed and examined by the chief field 
agent or some assistant field agent who shall report his findings to the 
board. The board shall thereupon consider the application and report and 
take such action as it deems proper, including the fixing of compensation 
and damages to be paid to the state. The compensation so fixed shall be 
the full market value of the estate or interest disposed of through the 
granting of such right of way easement, and the damages shall be the 
actual damages resulting to the remaining land as nearly as the same 
can be ascertained. If the right of way is granted according to the plat, 
then such plat shall become the official plat thereof, and shall be retained 
in the office of the commissioner. The board shall cause right of way deeds 
to be issued for all such easements that it may hereafter grant upon full 
payment therefor being made. . 

(3) If the state land over or through which such right of way is 
applied for, is under certificate of purchase or under sales contract, the 
purchaser, or his assignee, must be made a party to the proceedings, and 
his consent in writing to the laying out and establishment of the proposed 
highway and to the amount of compensation and damages to be paid must 
be filed with the board before such right of way shall be granted. The 
board shall be the judge of how much of such compensation and damages 
shall be paid to the state and applied on the certificate of purchase or 
sales contract and of how much thereof, if any, shall be paid to the 
purchaser, as the circumstances in each individual case may warrant. The 
provisions of this paragraph shall apply to all grants of rights of way on 
state lands. 


History: En. Sec. 61, Ch. 60, L. 1927; Public Lands@158'4. 
amd. Sec. 1, Ch. 108, L. 1939. 50 C.J. Public Lands § 648. 


81-804. (1805.62) Public uses for which easement granted. The state 
board of land commissioners may grant an easement for right of way 
across or upon any portion of state lands for any public highway, street or 
for any ditch, reservoir, railroad, private road, telegraph or telephone line, 
or for any other public use, as defined in section 93-9902; provided, that this 
section shall not be construed to grant authority to convey any such land, 
except for the purposes above set forth; and provided further, that when- 
ever lands granted for any of the purposes mentioned in this section shall 
cease to be used for such purposes, said easement shall forthwith terminate 
upon notice to that effect to the person to whom such grant was made, 
served at his last known post office address. The board shall charge and 
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cause to be collected the full market value of the estate or interest disposed 
of through the granting of any such easement and also fix, charge and 
cause to be collected the amount of the actual damages resulting to the 
remaining land or lands from the granting of such easement as nearly as 
the same can be ascertained, providing, however, that where a road follows 
the section lines of state lands, the increased value accruing to said 
lands, on account of construction of a road on said right of way easement, 
shall be taken into consideration by the state board of land commissioners 
in determining compensation, if any, for the easement. 


History: En. Sec. 62, Ch. 60, L. 1927; 
amd. Sec. 2, Ch. 108, L. 1939. 


81-805. (1805.63) Notice to lessee—settlement. Whenever any kind of 
right of way easement has been granted under this act and the state land in 
which it is granted is under lease, the party receiving such grant shall give 
due and timely notice to the lessee and shall make just settlement with him 
for any damages resulting to his improvements or crops or leasehold 
interests. Upon such settlement being made, the lessee shall open or move 
any fences that may obstruct the right of way over the lands under his 
lease and otherwise cooperate in the opening of the right of way. Proof 
shall be filed with the board that such settlement has been made before 
the deed to the easement is issued. 


History: En. Sec. 63, Ch. 60, L. 1927; 
amd. Sec. 3, Ch. 108, L. 1939. 
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81-929. Purchaser of state lands may sign petitions relating to irrigation dis- 
tricts—interest of purchaser subject to lien—board may sign. 

81-930. Lands reverting to state—procedure. 

81-931. Patents. 

81-932. Patents, how executed. 

81-933. Limitation for cancellation of patent. 

81-934. Validation of certain state land purchase contracts. 

81-935. Contract purchaser’s title. 

81-936. Validation of certain deeds issued in fulfillment of contracts. 

81-937. Sale of tract of state land authorized. 

81-938. Approval and confirmation of sale. 

81-939. Platting of land authorized at discretion of board. 

81-940. Notice of sale. 

81-941. Costs and expenses—proceeds. 

81-942. Reimbursement of lessee for improvements. 


81-901. (1805.64) Certain state lands not subject to sale. Lands classi- 


/ f fied as timber lands shall not be subject to sale, but timber thereon may 
| 


be sold and disposed of in the manner provided by law.\lands which in the 
Judgment of the board are likely to contain valuable deposits of coal, oil, oil 
shale, gas, phosphate, metals, sodium and, or other valuable mineral deposits, 
shall not-be subject to sale, either the surface land or any of such deposits 


therein; provided, however, that this shall not be so construed as to 
tnerein 


prohibit the sale of lands containing sand. gravel, building stone, brick 
clay or similar materials. 
History: En. Sec. 64, Ch. 60, L. 1927. 


81-902. (1805.65) Mineral reservations in state lands. All coal, oil, oil 
shale, gas, phosphate, sodium and other mineral deposits, except sand, 
gravel, building stone and brick clay, in lands belonging to the state of 
Montana, or which may hereafter become the property of the state, which 
have not already been reserved by the United States, are hereby reserved 
to the state. All such deposits_are reserved from sale except upon a rental 


may hereafter become the property of the state shall acquire no right, title, 
or interest in or to any of such deposits, except that where the oil and gas 
have not been reserved by the United States the purchaser of mortgage 
lands shall be entitled to receive a royalty of six and one-fourth per 
centum (644%) of all gas or oil produced from such mortgage lands, 
such royalty to be payable directly to him by the lessee either in gas or 
oil or in cash as the purchaser may desire and determine; provided, how- 
ever, that the purchaser of the mortgage land shall not have any right to 
lease such land or any part thereof for oil and gas exploration or produc- 
tion; the state shall have the sole power to lease the land for all mineral 
purposes. The state also reserves for itself and its lessees the right to 
enter upon such lands to prospect for, develop, mine and remove such 
deposits and to occupy and use so much of the surface of the said lands 
as may be required for all purposes reasonably extending to the exploring 
for, mining and removal of such deposits therefrom, but the lessee shall 
make just payment to the purchaser for all damage done by reason of 
such entry upon the land and the use and occupancy of the surface thereof. 

These mineral reservations shall not apply to lands that the state has 
acquired through the foreclosure of mortgages or otherwise acquired in 
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connection with mortgages given to it when the mortgagor or anyone 
claiming under him exercises his right to repurchase such lands within the 
statutory period of one year and ninety days from the time that the state 
so acquired title. In cases of this kind all rights shall go with the land 
that passed with the land from the mortgagor to the state; but in case 
that such lands are not so repurchased, then the same shall be subject to 
these mineral reservations the same as other state lands. 


History: En. Sec. 65, Ch. 60, L. 1927; Mines and Minerals€=1; Public Lands 
amd. Sec. 1, Ch. 28, L. 1929; amd. Sec. 1, C1584. 
Ch. 183, L. 1935. 40 C.J. Mines and Minerals §115; 50 


C.J. Public Lands § 648. 


81-903. (1805.66) Certain shore lands not subject to sale. There is also 
reserved from sale from all state lands bordering on navigable lakes or 
bordering on such nonnavigable meandered lakes as the board may deem 
valuable for summer resorts and from all state lands bordering on navigable 
streams a strip of land which shall include all the land lying between low- 
water mark and high-water mark and which in addition shall extend in 
width landward from the line of high-water mark of such lake or stream the 
full width of the forty (40) acre tract or government lot abutting the line of 
high-water mark; provided, however, that if the width of such abutting 
government lot at its narrowest point is less than one hundred (100) feet, 
then the strip hereby reserved shall extend to and include the next adjoin- 
ing forty (40) acre tract or government lot. The land reserved from sale 
by this section shall be subject to the granting of easements the same as 
other state lands. 

The state board of land commissioners may in its discretion cause any 
part of the lands bordering on such lakes and on navigable streams which 
are hereby reserved from sale to be surveyed and platted into blocks and 
lots, the lots to be not less than one hundred and twenty-five feet (125) in 
width, the width to be measured in the general direction of the abutting 
water front; but in all such surveys and plats the aforesaid strip of one 
hundred (100) feet in width along the water front shall be reserved for 
the use and enjoyment of the public. 

Such strips of land bordering on meandering lakes or on navigable 
streams, except the strip lying between low-water and high-water mark, 
whether surveyed and platted into blocks and lots or not, may, however, be 
leased as provided in this act for the leasing of other state lands. — 

History: En. Sec. 66, Ch. 60, L. 1927. 


81-904. (1805.67) Certain lands to be platted before sale. Any part of Rett 
state lands adjacent to cities or towns and other state lands which in the g2.°3°% 4% 
opinion of the board may be wanted for residence or business lots shall before 
sale, at such time as the board may deem to be for the best interests of the 
state, be surveyed and laid off in blocks, lots, streets, alleys, avenues, high- 
ways, public squares, market places and parks, in conformity with the laws 
of the state for the survey and platting of townsites and additions thereto, 
conforming as nearly as may be with the ordinances of such city or town 
regarding the platting of additions thereto; and the state board of land 
commissioners must cause correct maps and plats of such lands to be made 
and recorded when so surveyed and not otherwise. No fee shall be charged 
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by the county recorder, or by any city officer, for filing or recording such 
maps or plats, when recorded on behalf of the state. 


Before the lands so surveyed and laid off are offered for sale the same 
shall be appraised, a separate appraisal to be placed on each lot. Such 
surveyed and platted land may then be sold in the same manner and upon 
the same terms and conditions as other state lands are sold. 


81-905 History: En. Sec. 67, Ch. 60, L. 1927. 


Ref. to 


ait c. 104 81-905. (1805.68) Surveying and platting left to discretion of board. 
~~ shall be entirely optional with the board whether or not state lands, or any 
part thereof, shall be surveyed, platted and laid off into blocks and lots as 
hereinabove provided, as may appear to be for the best interests of the 
state. All lands of the fourth class as defined by section 1, article XVII, of 
the constitution shall, however, be subdivided into lots or tracts of not 
more than five (5) acres each before being offered for sale and the lots 
must then be sold alternately as provided by section 2, article XVII, of the 
constitution, at regular sales of state lands. 


When such tracts of five (5) acres each or less have been sold, the board 
shall whenever deemed necessary cause the plat thereof to be filed for 
record with the county clerk and recorder of the county in which the land 
is situated, but if the same purchaser bids in two or more adjoining lots 
or tracts, all the lots so purchased shall at the option of the purchaser be 
included in one certificate of purchase. 

History: En. Sec. 68, Ch. 60, L. 1927. 


81-906. (1805.69) Lands within federal irrigation projects. Whenever 
state lands are located within the boundaries of federal irrigation projects, 
the land shall be sold in conformity with the classification of farm units as 
made by the United States, and all certificates of purchase issued for such 
lands shall show that the lands are located within a federal irrigation 
project and are or will be liable for their proper share of the reclamation 
charges. 

History: En. Sec. 69, Ch. 60, L. 1927. 


81-907. (1805.70) Board to decide when to hold sales and what lands 
to sell, The state board of land commissioners is hereby vested with the 
power and authority to decide when sales of state lands are to be held and 
what state lands are to be offered for sale, subject to the limitations of this 
act, as the best interests of the state may appear to require; provided, how- 
ever, that as a general rule no sale of state lands shall be held unless appli- 
cations have been made for the purchase of lands within one (1) county by 
prospective purchasers representing at least twelve (12) families. 

History: En. Sec. 70, Ch. 60, L. 1927. 


Amended 81-908. (1805.71) Who may purchase and how much. State lands shall 
Sec. 1, 2. 196 he gold only to citizens of the United States or to persons who have declared 
their intentions to become citizens, or to corporations organized under the 
laws of this state. No person shall be qualified to purchase state land who has 
not reached the age of twenty-one (21) years. As far as possible to de- 
termine the lands shall be sold only to actual settlers or to persons who 
will improve the same, and not to persons who are likely to hold such lands 
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for speculative purposes intending to resell the same at a higher price with- 
out having added anything to their value. No person or corporation shall 
be entitled to purchase more than one section of state land, and this area 
shall not include more than one hundred and sixty (160) acres of land sus- 
ceptible of irrigation. These limitations as to area and irrigableness shall 
not apply to lands acquired by the state in connection with the foreclosure 
of its mortgages. 
History: En. Sec. 71, Ch. 60, L. 1927. 


81-909. (1805.72) Sale at public auction, where held. All sales of state 
lands shall be only at public auction held at the county court house of the 
county in which the lands are located; provided, however, that in case no 
suitable room can be found in such court house at the time for holding the 
sale, then the sale may be transferred to a more convenient place within a 
reasonable distance of such court house by public announcement made at 
the court house at the time fixed for beginning the sale; and provided 
further that the procedure for the sale of the so-called “mortgage lands” 
acquired by the state through the foreclosure of mortgages, or obtained 
otherwise in connection with such mortgages, shall be subject to the modi- 
fications hereinafter provided. 

History: En. Sec. 72, Ch. 60, L. 1927. 


81-910. (1805.73) Notice of sale. The commissioner shall cause notice 
of every such sale to be given by publication in the official county paper of 
the county where the sale is to be held once each week through four con- 


secutive weeks next preceding the date of sale. Such notice, shall give the 
day, date and time of day of the beginning of the sale; shall contain a list of 
all the tracts to be offered for sale showing the township and range in which 
they are located, describing the same with reference to section number and 
subdivision of the section, or with reference to block and lot if surveyed, the 
number of acres in unplatted lands and the appraised value per acre and also 
the appraised value of each lot. As a general rule non-irrigable farming 
lands shall be listed in quarter sections; grazing lands may be listed in 
larger tracts not exceeding one (1) section. These limitations need not 
apply to mortgage lands. 

For the convenience of the bidders, the commissioner may assign the 
tracts advertised a consecutive series of sales numbers and show the sales 
number of each tract in the notice of sale. 

The notice shall also give the terms and conditions of sale, and such ad- 
ditional information as the commissioner may deem useful. 

History: En. Sec. 73, Ch. 60, L. 1927. 


81-911. (1805.74) Mortgage lands to be included. Whenever a sale of 
state lands is held in any county of the state, all the mortgage lands owned 
by the state in such county shall be offered for sale at the appraised value 
and included in the notice of sale herein provided for, whether such mort- 
gage lands have been previously advertised for sale or not, unless the board 
for good reasons shall direct that such lands shall not be included in the 


sale. 
History: En. Sec. 74, Ch. 60, L. 1927. 
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81-912. (1805.75) Regulations concerning sale—forfeiture for nonpay- 
ment—disposition of proceeds. At the time fixed for the sale, the lands shall 
be offered for sale at auction, in the order they appear in the notice of sale 
under the personal direction of the commissioner or the assistant commis- 
sioner, one of whom shall be present at the sale, and sold to the highest 
qualified bidder under the following restrictions: No lands shall be sold 
for less than the appraised value; tillable lands capable of producing agri- 
cultural crops shall not be sold for less than ten dollars ($10.00) per acre, 
and lands principally valuable for grazing purposes shall not be sold for 
less than five dollars ($5.00) per acre. These price limitations shall not 
apply to mortgage lands. 

It is further provided that the lessee of the land need not make a higher 
bid than others, but shall if bidding an equal amount be given. the prefer- 
ence. The lands shall be sold as nearly as practicable according to the sub- 
divisions in which they are advertised, and care shall be taken not to sub- 
divide any tract in such a way as to separate remaining portions from a 
water supply or from section lines or public highways. The sale may be 
adjourned from day to-day until all the lands advertised have been offered 
for sale. 

If any successful bidder at such sale refuses or neglects to make the 
initial payment required to be made on the land purchased by him, he shall 
forfeit to the state not less than fifty dollars ($50.00) nor more than one 
thousand dollars ($1000.00) to be determined by the state board of land 
commissioners. according to the circumstances of the case. If such for- 
feiture is not paid when notice of the amount of the forfeiture has been 
served by the commissioner, the attorney general shall institute a suit for 
the recovery thereof in the name of the state of Montana. 

The proceeds from the lands sold, including all subsequent payments 
on the principal, shall be credited to the permanent fund arising from the 
grant to which it belongs and shall become and forever remain an insep- 
arable and inviolable part thereof. All payments on interest shall be cred- 
ited to the proper income fund and shall be available for use as provided 


by law. 
History: En. Sec. 75, Ch. 60, L. 1927; References 
amd. Sec. 1, Ch. 177, L. 1933. State ex rel. Handel Oil Co, v. State, 


— M —, 167 P 2d 844, 846. 


81-913. (1805.76) Board may prescribe additional rules and regulations. 
The state board of land commissioners may prescribe such additional rules 
and regulations for the conduct of these sales as in its judgment the interests 
of the state may demand. 

History: En. Sec. 76, Ch. 60, L. 1927. 


81-914. (1805.77) Mortgage lands may be sold on advertising for sealed 
bids. (1) Mortgage lands may also be advertised and sold at other than 
the regular sales of state lands at county seats whenever the board so orders, 
but such lands shall not be advertised and sold for less than the appraised 
value, and in all such cases the sale shall be at the office of the commissioner 
of state lands and investments at Helena, by means of sealed bids. Before 
mortgage lands can be so sold notice of the sale containing substantially the 
same information as the notice for the sale of other state lands must be 
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given by publication once each week for three (3) successive weeks in the 
official county paper of the county where the land is located. Sealed bids 
shall then be received by the commissioner not less than twenty (20) nor 
more than thirty (30) days from the date of the last publication of the 
notice of sale, and this date must be given in the notice. All bids must be 
accompanied by cash or a certified check for at least twenty per cent (20%) 
of the total amount bid, and in case the balance on the purchase price is not 
an exact multiple of twenty-five ($25.00) dollars, then he shall pay such ad- 
ditional sum as is necessary to reduce the balance to an even multiple of 
twenty-five ($25.00) dollars; he shall also in all cases pay the sum of five 
($5.00) dollars as a fee for each certificate of purchase to be issued to him. 

(2) The balance of the purchase price shall draw interest at the rate 
of five per cent (5%) per annum, payable annually, and the balance of the 
purchase price itself shall be payable through a period of twenty (20) years. 
on the amortization plan, which is hereby defined as being that plan under 
which part of the principal is required to be paid each time interest becomes 
due and payable, and under which this part payment on the principal in- 
ereases at each succeeding installment in the same amount that the interest 
payment decreases so that the combined amount due on principal and in- 
terest on each due date remains the same until the loan or bond is paid in 
full; provided, however, that the amount of the last installment may vary 
from the other installments to the extent resulting from disregarding frac- 
tional cents in the previous installments. 

(8) On such date the bids shall be opened and the lessee of the lands 
shall be notified in writing of the highest bid, and if the lease of such lessee is 
in good standing the lessee shall be granted the preference right to pur- 
chase the lands: at the highest bid made by any other bidder. If no bid is 
received the lessee shall be so notified and advised he may purchase at the 
advertised price. 

(4) In the event some other person than such lessee becomes the pur- 
chaser he shall be required to make settlement with such lessee for all im- 
provements on the land belonging to the lessee before the issuing of a cer- 
tifieate of purchase or deed. All provisions of the act relating to the pay- 
ment and settlement for improvements on state lands between a:former 
lessee and a new lessee shall apply to the settlement on mortgage lands be- 
tween a lessee and purchaser. The purchaser of the lands shall be given 
possession by the state on March first next succeeding the date of the sale. 


(5) All sales of mortgage lands shall be subject to the approval and 
confirmation by the state board of land commissioners and no sale shall be 
deemed completed until after such approval and confirmation. 

(6) After mortgage lands have once been advertised for sale either at 
the office of the commissioner or at a sale of state lands at the county seat of 
the county where they are located, and the same have not been sold, they 
may be sold by the commissioner at private sale at any time within two 
(2) years from the date fixed for the sale under the previous notice to any 
qualified person who will pay the appraised price as advertised and make 
the required initial payment. 

History: En. Sec. 77, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 197, L. 1945. 
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81-915. (1805.79) Terms of payment. Every bidder upon state land 
of any class whatsoever shall accompany his bid with a certified check for 
not less than ten per centum (10%) of the total appraised sales price as 
advertised. Every purchaser of state land shall pay in cash on the day 
of sale such portion of the purchase price as he may desire but in no case 
less than ten per centum (10%) of the total sales price, and in case the 
balance on the purchase price is not an exact multiple of twenty-five dollars 
($25.00), then he shall pay such additional sum as is necessary to reduce 
the balanee to an even multiple of twenty-five dollars ($25.00); he shall 
also in all cases pay the sum of five dollars ($5.00) as a fee for each certifi- 
eate of purchase to be issued to him. 

The balance of the purchase price shall draw interest at the rate of five 
per centum (5%) per annum, payable annually, and the balance of the pur- 
chase price itself shall be payable through a period of thirty-three (33) 
years on the amortization plan, which is hereby defined as being that plan 
under which part of the principal is required to be paid each time interest 
becomes due and payable, and under which this part payment on the prin- 
cipal increases at each succeeding installment in the same amount that the 
interest payment decreases so that the combined amount due on principal 
and interest on each due date remains the same until the loan or bond is 
paid in full; provided, however, that the amount of the last installment may 
vary from the other installments to the extent resulting from disregarding 
fractional cents in the previous installments; provided, however, that the 
balance of the purchase price on town and city lots shall be payable on the 
amortization plan through a period of twenty (20) years; and provided 
further that the board may at any time fix a shorter period than twenty 
(20) years for the payment of such balance on town and city lots, and dif- 
ferent periods of time may be established for different towns and cities as 
the best interest of the state may appear to demand. 


History: En. Sec. 79, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 149, L. 1939. 


81-916. (1805.80) Conversion of certain other certificates to amortiza- 
tion certificates. Any certificate of purchase of state lands issued prior to 
February 13, 1923, and now in effect may be converted into an amortization 
certificate on the plan set forth in this act and running for a period of thirty- 
three (33) years from the date of conversion in the ease of agricultural and 
grazing lands, and for a period of twenty (20) years in the case of town 
and city lots, upon application of the owner of such certificate, if the state 
board of land commissioners deems the issuance of such new amortization 
certificate safe and advantageous to the state. The said board may in its 
discretion allow to be included in the principal of the new certificate a por- 
tion of the delinquent installments of principal and interest if any on the 
old certificate, but there shall be charged and paid penalty interest on all 
such delinquent installments at the rate of six per centum (6%) per an- 
num from the time they severally became due to the date of conversion; 
and the total amount due under the old certificate shall be reduced by pay- 
ment to some multiple of twenty-five dollars ($25.00) before the issuance 
of the new certificate; provided, however, that all such converted certifi- 
cates shall give the state the same hen upon crops and improvements on 
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the land under the certificate as is provided in this act in the case of new 
certificates of purchase hereafter issued. The giving of such lien to the 
state in the new certificate shall be an absolute condition for the issuance 
of the new certificate. 

History: En. Sec. 80, Ch. 60, L. 1927. 


81-917. (1805.81) Lien on improvements and crops for principal, in- 
terest, penalty interest and taxes. The state shall have a lien prior and 
superior to all other liens, excepting threshermen’s liens and seed liens as 
specified in sections 45-701 and 45-801, which shall have priority as specified 
in section 52-301, upon all buildings, structures, fences and all other improve- 
ments upon the lands so sold and also upon all crops growing upon any of 
these lands, and also upon such crops after they have been separated from 
the lands, for all due and delinquent installments of principal and interest 
and penalty interest and taxes under the certificate of purchase and also 
for all installments becoming due during the calendar year in which the crop 
is harvested, and such lien is hereby expressly reserved. Any person pur- 
chasing or otherwise acquiring such improvements or crops or any part 
thereof, takes the same subject to such lien. Any agent or representative 
of the department or sheriff of the county in which the land is located, or 
his deputy may demand of the purchaser or his agent payment of the 
amounts due the state and if the same are not paid upon such demand, the 
officer making such demand, or any representative of the department, may 
forthwith seize such improvements and crops and upon giving three days’ 
notice, sell and dispose of, either at private or public sale, sufficient of the 
said crops or improvements or of both to pay the amounts due the state 
together with cost and expenses of seizure and sale. 

History: En. Sec. 81, Ch. 60, L. 1927. 


81-918. (1805.82) Approval or disapproval of sales. All sales of state 
lands, and all sales of timber on state lands, shall be subject to the approval 
and confirmation by the state board of land commissioners, and no sale 
shall be deemed completed until after such approval and confirmation. The 
board shall have the power and it shall be its duty to disapprove any sale 
which in its opinion would be disadvantageous to the state. 

History: En. Sec. 82, Ch. 60, L. 1927. 


81-919. (1805.83) Settlement for improvements. Whenever any state 
land has been sold on which there are improvements belonging to a lessee, 
and some other person than such lessee becomes the purchaser he shall be 
required to make settlement with such lessee for all improvements on the land 
belonging to the lessee before the issuing of the certificate of purchase. All 
provisions of this act relating to the payment and settlement for improve- 
ments on state lands between a former lessee and a new lessee shall apply to 
the settlement between a lessee and the purchaser. 

History: En. Sec. 83, Ch. 60, L. 1927. 


81-920. (1805.84) Time of possession. In the case of lands under lease 
the purchaser shall be given possession by the state on March first next 
succeeding the date of sale and not before unless the lease expires prior to 
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that date, except through special agreement between the purchaser and 
the lessee. 
History: En. Sec. 84, Ch. 60, L. 1927. 


81-921. (1805.85) Certificate of purchase. Upon the approval of the 
sale and receipt of satisfactory evidence of settlement with the former lessee, 
if any, for improvements on the land, the commissioner shall execute and 
mail to the purchaser a certificate of purchase signed by the governor as 
president of the state board of land commissioners and by the commissioner 
as secretary of the board and attested by the seal of the state board of land 
commissioners. Such certificate of purchase shall contain the date of sale, 
the name and postoffice address of the purchaser, a description of the land, 
the total purchase price, the amount paid on the day of sale, the balance 
unpaid and shall also show the amount and due date of each installment of 
principal and interest to the time of maturity. The certificate shall reserve 
the easements for rights of way granted by the statutes in favor of the 
United States and other easements that may have been granted by the 
board and shall contain the reservations in favor of the state provided for 
in this act relating to coal, oil and mineral rights in the land. 

The certificate shall also contain information in regard to the lien of the 
state on crops and improvements on the land for installments of principal 
and interest and taxes; and it shall contain such additional conditions, 
agreements, and information as the board may deem necessary in order to 
carry out the intent of this act. 


History: En. Sec. 85, Ch., 60, L. 1927. 


81-922. (1805.86) Time from which balance on purchase price draws 
interest. The balance of the purchase price shall draw interest from the 
date on which the sale was confirmed and approved by the state board of 
land commissioners, and all installments on principal and interest shall 
become due and payable on that date in each succeeding year until payment 
has been made in full. | 


History: En. Sec. 86, Ch. 60, L. 1927. 


81-923. (1805.87) Payments of installments. The commissioner shall 
not be required to accept fractional payments of the installments on cer- 
tificate of purchase, on account of the complications arising from the di- 
vision of payments. The purchaser may make payment of one or more in- 
stallments before the same become due but unless such payments are made 
at least six (6) months before the installments become due, no reduction 
shall be made in the interest payments. In ease installments on principal 
and interest are paid more than six (6) months prior to the due date, then 
the interest from the date of such payment shall be figured upon the balance 
of the principal unpaid after such advance payment has been made up to 
the date on which it comes due. If for any reason any installment is not paid 
when due, then the total of such installment, including payment on the 
principal and payment on interest, shall draw penalty interest at the rate of 
six per centum (6%) per annum from the date due until the date actually 
paid. Payment may be made in full at any time before maturity by paying 


236 


SALE OF STATE LANDS 81-925 


the balance on the principal and interest accrued up to the date of such 
payment. 


History: En. Sec. 87, Ch. 60, L. 1927. 


81-924. (1805.88) Default in payment of purchase price—cancellation 
of certificate. Whenever any purchaser of state land hereafter sold, or the 
assignee, shall default for a period of thirty (30) days or more in the pay- 
ment of any of the installments due on his certificate of purchase, the cer- 
tificate shall be subject to cancellation and the board shall cause to be mailed 
to him at his last known postoffice address a notice of default and pending 
cancellation which notice shall give him sixty (60) additional days from 
the date of mailing such notice in which to make payment of the delinquent 
installment or installments with penalty interest. If he fails to make such 
payment within that period the certificate of purchase shall from that date 
and without further notice be null and void, the duplicate of the certificate 
in the office of the commissioner shall be canceled and the land under the 
certificate shall revert to the state and such land shall become the property 
of the state to the same extent as other state lands and shall be open to 
lease and sale, provided that all buildings, fences and other improvements 
placed thereon subsequent to the date of execution of such certificate of 
purchase shall be and remain the property of the purchaser named in said 
certificate of purchase or of his heirs, assigns, or devisees; and may be re- 
moved from such land at any time within ninety (90) days from and after 
the date of such cancellation. If such buildings, fences, and other improve- 
ments shall not have been removed prior to the expiration of such ninety 
(90) day period, they shall become the property of the state. 

History: En. Sec. 88, Ch. 60, L. 1927; References 


amd. Sec. 4, Ch, 141, L. 1939. Christofferson. v. Chouteau County, 105 
7 M 577, 583, 74 P 2a 427. 


81-925. (1805.89) Reinstatement of canceled certificates of purchase— 
leases not affected. In all cases where a certificate of purchase of state 
lands has been canceled and annulled as provided by law, and the lands 
under such certificate have not been resold to another purchaser, the state 
board of land commissioners may in its discretion re-instate the canceled 
certificate upon proper application made in writing by the original pur- 
chaser or his heirs, assigns, or devisees, filed within one year and six months 
from such cancellation, and payment of all delinquent installments of prin- 
cipal and interest on the certificate together with penalty interest at the 
rate of six per centum (6%) per annum upon all such delinquent install- 
ments from the date due until the date of actual payment, and the furnishing 
of proof from the county treasurer showing that there are no tax liens 
against the land. This reinstatement shall not have the effect of cancelling 
any lease that the state may have issued on the land, or affecting any of 
the provisions of said lease. 


History: En. Sec. 89, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 101, L. 1929. 


lute; it can only be made upon application 
by the original purchaser or his heirs, 
assigns or devisees. The right of rein- 
; statement is not one which the board is 
Reinstatement bound to grant, but may do so in its dis- 
The right to reinstatement is not abso- cretion, and, the board is powerless to al- 
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low reinstatement in any event if the land purchaser. Christofferson v. Chouteau 
has been sold in the meantime to another County, 105 M 577, 583, 74 P 2d 427. 


81-926. (1805.90) Certificates may be assigned. Certificates of pur- 
chase may be assigned to a citizen of the United States or to a person who 
has declared his intention to become such citizen or to a corporation organ- 
ized under the laws of the state of Montana. Such assignments shall be 
made on forms to be prescribed by the commissioner, shall be duly acknowl- 
edged as other conveyances of real estate, and shall be executed in dupli- 
cate, one (1) copy to be filed and retained in the office of the commissioner 
and one (1) copy to be retained by the assignee. A person shall not be quali- 
fied to receive such assignment if the lands he has already purchased from 
the state together with the lands included in the assignment exceed one (1) 
section; the assignee must in all respects possess the same qualifications as 
an original purchaser. 

History: En. Sec. 90, Ch. 60, L. 1927. 


81-927. (1805.91) Lost certificate. Whenever any certificate of pur- 
chase to state lands has been lost or is wrongfully withheld by any person 
from the owner thereof the rightful owner may make application to the 
state board of land commissioners for issuing of a lieu certificate. This 
application shall be accompanied by an affidavit from the owner of the cer- 
tificate setting forth the facts in regard to the loss or unlawful withholding 
of the certificate and by a certificate from the county clerk and recorder 
of the county in which the land is located showing all instruments of record 
in his office affecting the title to the land under the certificate. The board 
shalk thereupon cause a lieu certificate of purchase to be issued to the 
applicant if in the judgment of the board the facts warrant the issue thereof. 

History: En. Sec. 91, Ch. 60, L. 1927. 


81-928. (1805.92) Land subject to taxation. The interest of the pur- 
chaser in state lands shall be subject to taxation to the full extent of such 
interest. The assessor shall assess the purchaser for such percentage of the 
full and true value of the land as the initial payment on the land and all 
installments of principal due on the certificate of purchase prior to the first 
Monday of March of the year for which the land is assessed is of the full 
purchase price of the land. Provided that the holder of certificate of pur- 
chase to lands within irrigation districts shall be liable for the entire tax — 
levied against the land held thereunder on account of such irrigation district. 


The improvements on the land shall be assessed and taxed as other im- 
provements on farm lands. . 


On or before the fifteenth (15th) day of March of each year, the com- 
missioner shall furnish the county assessor of each county with a complete 
list of all state lands sold in his county during the year ending on the first 
Monday of March of such year. This list shall show the name and address 
of the purchaser, give the legal description of the land, the acreage con- 
tained therein, the total purchase price, the amount paid thereon, and the 
balance unpaid. It shall also contain tables, or other information, which 
will enable the assessor to calculate what portion of the full value of the 
land will be subject to taxation for each succeeding year of the certificate. 
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History: En. Sec. 92, Ch. 60, L. 1927. M 577, 582, 74 P 2d 427; State ex rel. 
Washington Phosphate & Silver Co. v. 
References State Board of Land Commissioners et al., 
Christofferson v. Chouteau County, 105 113 M 298, 302, 124 P 2d 1001. 


81-929. (1805.93) Purchaser of state lands may sign petitions relating 
to irrigation districts—interest of purchaser subject to lien—board may sign. 
(1) A purchaser of state lands is hereby authorized and empowered to sign 
any petition that he may desire to sign for the creation of an irrigation 
district and the inclusion of the land purchased from the state in such irri- 
gation district and any other petition relating to irrigation districts affecting 
the land so purchased by him from the state. Such petition or petitions shall 
have the effect of making all the interest that he then has in such land 
purchased from the state and all interest which he may subsequently ac- 
quire therein subject to the same liens and charges as privately owned lands 
under such irrigation district; and if for any reason his certificate to such 
state lands and his rights thereunder should be canceled and later such 
certificate be reinstated or a new certificate issued, such liens and charges 
shall stand against the interest in such lands of the holder of such certificate. 


(2) The board for and on behalf of the state of Montana is hereby em- 
powered to sign a petition for the inclusion of any lands belonging to the 
state in an irrigation district organized or to be organized for the purpose of 
cooperating with the United States under the federal reclamation laws or 
any act of Congress relating to reclamation projects, and to sign any peti- 
tion for the execution of a contract between such district and the United 
States; provided however, that the interest of the state in any lands within 
an irrigation district shall not be subject to assessment or taxation for any 
purpose whatever, nor shall the state be liable for the payment of any costs 
or charges whatever arising from the fact that its lands are included with- 
in an irrigation district. 

(3) The interest of a purchaser of state lands in the land purchased 
shall be subject to the same liens as other real estate; provided, however, 
that in the case of sale, only the interest of the purchaser or of the assignee 
shall be sold. In the case of any sale under the provisions of this section, in- 
eluding the sale for taxes, the purchaser shall succeed to all the rights of the 
purchaser from the state under the certificate of purchase and a new cer- 
tificate of purchase shall be issued to the person entitled thereto, upon satis- 
factory proof being submitted to the board; provided, however, that in the 
ease of sale under execution or decree of court such new certificate of pur- 
chase shall not be issued by the board until the period of redemption from 
such sale has expired and the sheriff’s deed has been issued. In the case 
of sale for taxes, the new certificate shall not be issued until the tax deed 
has been issued. 


History: En. Sec. 93, Ch. 60, L. 1927; Irrigation District v. Hyslop, 109 M 190, 
amd. Sec. 1, Ch. 58, L. 1929. 195, 96 P 2d 273 (cited as Ch. 58, laws of 
1929). 
References 


Tongue River and Yellowstone River 


81-930. (1805.94) Lands reverting to state—procedure. In case any 
lands sold under the provisions of this act shall revert to the state, for any 
cause whatsoever, the commissioner of state lands shall notify the assessor 
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and the county treasurer of the county in which the land is situated, and 
upon the receipt of such notice it shall be the duty of the assessor to cancel 
any assessment of said land for that year, and of the county treasurer to 
cancel all taxes remaining unpaid against the land for that and all previous 


years. 


History: En. Sec. 94, Ch. 60, L. 1927. 


Constitutionality—Construction 

Though this section declares that the 
state land commissioner upon cancellation 
of a certificate of sale of state lands, shall 
direct the county treasurer “to cancel the 


objection that under art. V, sec. 39 of the 
constitution, cancellation of an obligation 
due the state is prohibited, the statute 
may be properly construed as meaning no 
more than the cancellation of the tax lien 
against the land. Christofferson v. Chou- 
teau County, 105 M 577, 583, 74 P 2d 427. 


taxes” remaining unpaid is open to the 


81-931. (1805.95) Patents. When the purchase price has been paid in 
full together with interest according to the certificate, the owner thereof 
shall be entitled to receive a patent for the land under such certificate. 

History: En. Sec. 95, Ch. 60, L. 1927. 


81-932. (1805.96) Patents, how executed. The governor, and in the 
case of his absence or inability, the lieutenant-governor shall be and is here- 
by authorized to execute deed or patent of conveyance transferring without 
covenants any and all lands sold by the state board of land commissioners 
under the laws of this state when full payment has been made therefor. Such 
deed or patent shall contain the reservation of easements for rights of way 
to the United States, reservation of all minerals in the land as provided in 
this act, and all other reservations to which the particular land conveyed 
may be subject. In case the land is located within the boundaries of a fed- 
eral irrigation project, the patent shall contain a lien clause substantially 
in the following form: “The land hereby conveyed is located within the 
boundaries of a federal irrigation project and is subject to all hens which 
the United States may have thereon by reason of its being located under 
such irrigation project.” Such deed or patent shall be attested by the sec- 
retary of state, countersigned by the commissioner and have the great seal 
of the state and the seal of the state board of land commissioners thereto 
attached, but need not be acknowledged. A certified copy of the record of 
any such deed or patent shall be received in evidence in all courts of record 
of this state the same as the original. 

This section shall not be so construed, however, as to require any reser- 
vation in a patent which was not an express or iGtied reservation in the 
certificate of purchase pursuant to which the patent is issued; the statutes 
in effect when such certificate of purchase was issued must govern. 

History: En. Sec. 96, Ch. 60, L. 1927. 


81-933. (1805.97) Limitation for cancellation of patent. No action shall 
be brought to vacate or cancel any patent issued by the state after the ex- 
piration of two (2) years from the date of such patent, except upon the 
ground of fraud. 


History: En. Sec. 97, Ch. 60, L. 1927. 


81-934. Validation of certain state land purchase contracts. That all 
contracts executed between the years 1923 and 1928, both dates inclusive, 
which were entered into by the state of Montana through the state board of 
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land commissioners, for the sale of lands acquired by the state of Montana 
through the foreclosure of mortgages, or for sale of lands otherwise acquired 
by the state in connection with mortgages, wherein the mortgagor in any 
such mortgage to the state, or any one claiming under him, was the pur- 
chaser, are hereby validated and legalized, and no such contract shall be 
held invalid by reason of the fact that such contract for purchase was not 
entered into within one year and three months after the state of Montana 
foreclosed its mortgage, or otherwise took title to said lands in connection 
with said mortgage. 
History: En. Sec. 1, Ch. 106, L. 1945. 


81-935. Contract. purchaser’s title. That the contract purchaser re- 
ferred to in section 81-934 shall, upon fulfillment of the terms of said con- 
tract, be entitled to a deed or patent from the state of Montana, conveying 
to said purchaser all the right, title and interest in said lands that the state 
acquired by the foreclosure or other conveyance to it of said lands, and the 
state of Montana hereby expressly waives all mineral, gas and oil rights that 
~ it might otherwise have in and to said lands were it not for this enactment. 
* History: En. Sec. 2, Ch. 106, L. 1945. 


81-936. Validation of certain deeds issued in fulfillment of contracts. 
That all deeds heretofore issued upon the fulfillment of such contracts made 
and entered into as aforesaid between the state of Montana and a person who 
lost the lands described in said deeds to the state of Montana on mortgage 
foreclosure, or otherwise conveyed said land to the state of Montana in 
satisfaction of the mortgage, or any person claiming under such mortgagor, 
are hereby validated and legalized, and no such deed, or any part thereof, 
shall be declared void or inoperative because a contract so fulfilled was 
entered into more than one year and three months after the state of Montana 
foreclosed its mortgage, or otherwise took title to said lands, and all mineral, 
oil and gas rights not reserved in any such deed to the state of Montana are 
hereby waived and relinquished by the state of Montana unto the grantor 
in such deed. 

History: En. Sec. 3, Ch. 106, L. 1945. 


81-937. Sale of tract of state land authorized. The state board of land 
commissioners of the state of Montana is hereby authorized and empowered 
to sell to the highest qualified bidder at public auction at the Yellowstone 
county court house in Billings, Montana, and convey for cash or otherwise, 
the south half of the southeast quarter of the southeast quarter (S1,SH\4 
SE), section five (5), township one south (1S) range twenty-six east 
(26E), Montana principal meridian, comprising twenty (20) acres, Yellow- 
stone County, Montana to the best interests of the state of Montana. Said 
board shall cause said land to be appraised by the chief field agent or a 
deputy field agent prior to such sale and said land shall not be sold for less 
than the appraised value. The land above described was acquired as a site 
for a sub-experimental station in 1903 in accordance with the provisions of 
Chapter 118 of the laws of 1903 and is not now being, and has not been for 
a considerable time, used for such purpose. 

History: En. Sec. 1, Ch. 196, L. 1947. 
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81-938. Approval and confirmation of sale. The sale herein provided 
shall be subject to the approval and confirmation of the state board of land 
commissioners and shall not be deemed completed until after such approval 
and confirmation. The state board of land commissioners is authorized to 
reject any and all bids. 

History: En. Sec. 2, Ch. 196, L. 1947. 


81-939. Platting of land authorized at discretion of board. If the state 
board of land commissioners shall determine it is for the best interest of the 
state for the above described land to be surveyed, platted, and laid off into 
blocks and lots, said board is hereby authorized and empowered to proceed 
in accordance with the provisions of sections 81-904 and 81-905. 

History: En. Sec. 3, Ch. 196, L. 1947. 


81-940. Notice of sale. When directed by the state board of land com- 
missioners, the commissioner of state lands shall cause publication of notice 
of such sale to be made once each week for four (4) successive weeks prior 
to the sale in a daily newspaper published in Billings, Montana. Such notice 
shall contain the information required by section 81-910 and, in addition, 
shall set forth the appraised value of the land to be sold, together with a 
statement said land will not be sold for less than said appraised value. 

The public auction sale shall be held not less than ten (10) days nor 
more than twenty (20) days after the last publication of notice of sale. 

History: En. Sec. 4, Ch. 196, L. 1947. 


81-941. Costs and expenses—proceeds. Expense of conducting the sale, 
publication costs, survey and platting fees and charges, if the land be 
surveyed and platted, cost of purchasing improvements on said land, and 
all other costs necessary and incidental to such sale shall be paid only out 
of the proceeds from the sale. After all such expenses and costs are paid, 
the net proceeds of the sale shall be deposited with the state treasurer and 
credited to the state general fund. 

History: En. Sec. 5, Ch. 196, L. 1947. 


81-942. Reimbursement of lessee for improvements. If the land author- 
ized herein to be sold be surveyed and platted prior to sale, the present 
lessees occupying such land shall be reimbursed for or may remove improve- 
ments, consisting of buildings and fences, which they own and have placed 
on said land. The state board of land commissioners is authorized and em- 
powered to purchase and resell such improvements, if they be not removed 
from such land by the lessees thereof. If the improvements above mentioned 
be purchased by the state board of land commissioners and be later sold, 
proceeds from such sale of improvements shall be deposited in the state gen- 
eral fund. If the land be not surveyed and platted prior to sale, the pur- 
chaser or purchasers thereof shall make settlement for improvements as 
provided by section 81-919. In either case, if there be disagreement between 
the present lessees and the purchaser or purchasers or between the present 
lessees and the state board of land commissioners regarding the value of 
such improvements, the value of improvements shall be fixed by arbitration, 
as provided by section 81-406. Unless there shall be special agreements 
between the purchaser or purchasers and the present lessees to the contrary, 
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the purchaser or purchasers of the land shall be given possession of the land 
on March 1 next succeeding the date of the sale, and not before. 
History: En. Sec. 6, Ch. 196, L. 1947. 


CHAPTER 10 
INVESTMENTS 


Section 81-1001. Investment of permanent funds. 

81-1002. Certain securities to be payable on the amortization plan. 

81-1003. Conversion of other forms of bonds into amortization bonds. 

81-1004. Purchase of county warrants or school district warrants. 

81-1005. Investment of income funds. 

81-1006. Approval of securities. 

81-1007. Securities, how paid. 

81-1008. Treasurer to preserve securities and keep records—method of remitting 
to state treasurer. 

81-1009. Conversion into amortization mortgages of state farm loans. 

81-1010. Lien on crops on mortgaged lands. 

81-1011. Attorney general to take charge of delinquent loans and mortgages. 

81-1012. Sheriff’s deed may be taken by state—deficiency judgment. 

81-1013. The mortgagor and parties claiming under him may repurchase lands. 

81-1014. County commissioners to release certain liens. 

81-1015. County attorneys to represent the state. 


81-1001. (1805.98) Investment of permanent funds. All moneys be. 
longing to the public school permanent fund and to the other permanent 
funds of the educational, charitable and penal institutions of the state, and 
all permanent funds subject to the administration of the board under article 
XXI of the state constitution shall be safely invested by the state board of 
land commissioners in bonds of school districts within the state of Montana; 
in bonds of the several counties and cities of the state of Montana; in bonds 
of the state of Montana or of the United States; in capitol building bonds 
of the state of Montana, now issued or which may hereafter be issued; in 
bonds issued by the federal land banks, in interest-bearing warrants upon 
the general fund of the state and in interest-bearing warrants upon the 
general fund, the poor fund, the road fund, or upon the bridge fund of the 
several counties of the state of Montana; all of such investments to be sub- 
ject to the regulations and limitations of this act. 


History: En. Sec. 98, Ch. 60, L. 1927; Schools and School Districts¢18; 


amd. Sec. 2, Ch. 139, L. 1933. States@—124. 
56 C.J. Schools and School Districts 
§ 35 et seq.; 59 C.J. States § 374 et seq. 


81-1002. (1805.99) Certain securities to be payable on the amortization 
plan. All bonds issued in this state in which such investments are hereafter 
made must be issued and payable on the amortization plan; provided, how- 
ever, that in case there are not sufficient amortization bonds and amortiza- 
tion mortgages available to keep the aforesaid permanent funds invested, 
then the funds may be invested in other forms of bonds lawfully issued by 
the state of Montana or any of its political subdivisions; but this provision 
shall not be so construed as to allow the investment of any of these funds 
in irrigation district bonds or in any form of improvement district bonds. 
In negotiating for the purchase of bonds the board shall use its influence 
towards having the installments of principal and interest become payable 


243 


81-1003 STATE LANDS 


semi-annually in June and December of each year as far as practicable and 
consistent with other statutes. 
History: En. Sec. 99, Ch. 60, L. 1927. 


81-1003. (1805.100) Conversion of other forms of bonds into amortiza- 
tion bonds. All bonds in which such permanent funds of the state are now 
invested or in which they hereafter may be invested, whether such bonds 
are due or not, may be converted into amortization bonds payable through 
a period of not exceeding twenty (20) years upon resolution duly passed by 
the board or officers of the political subdivision of the state through which 
such bonds were originally issued, if the state board of land commissioners 
deems such change to amortization bonds to be safe and advantageous to 
the state and authorizes such change. The interest on such converted bonds 
shall be such as the state board of land commissioners may fix and determine 
in each individual case but shall not be less than the rate of interest on the 
bonds to be converted and shall in no case exceed six per centum (6%) per 
annum. 

History: En. Sec. 100, Ch. 60, L. 1927. 


81-1004. (1805.101) Purchase of county warrants or school district war- 
rants. It shall be entirely optional with the board whether or not any 
portion of the aforesaid permanent funds shall at any time be invested in 
county warrants or school district warrants, as the circumstances in each 
individual case may appear to justify. In case of the investment in such 
warrants, such warrants must be purchased at face value without payment 
for accrued interest directly from the county issuing the same in amounts 
of not less than five hundred dollars ($500.00) for each purchase; must be 
issued in the ordinary and regular course of business, and must be regis- 
tered and drawing interest at the rate provided by law. 


History: En. Sec. 101, Ch. 60, L. 1927. relief warrants, authorized by ch. 85, sec. 
: 5, 1. 1937 (omitted), for investment pur- 
Relief Warrants Issued by County poses. Kraus vy. Riley, 107 M 116, 122, 80 
The state board of land commissioners P 2d 864. 
may at its discretion purchase emergency 


81-1005. (1805.102) Investment of income funds. Moneys in the pub- 
lhe school income fund and in other income funds for which there is no 
immediate demand, may be invested in state general fund warrants and in 
county warrants upon the general fund, the poor fund, the road fund, or 
school district warrants, subject to the limitations prescribed in the pre- 
ceding section; provided, however, that they shall not be invested in such 
warrants, unless such warrants will be payable at such time as to make the 
income available when the funds are to be paid out for the purposes for 
which they are intended. 

History: En. Sec. 102, Ch. 60, L. 1927. 


81-1006. (1805.103) Approval of securities. The board shall not invest 
in any bonds unless a complete transcript of the proceedings for their issue 
has been submitted to the attorney general and his opinion rendered in 
writing finding that the bonds are lawfully issued and a valid indebtedness 
of the state, county, city or school district issuing the same. 

History: En. Sec. 103, Ch. 60, L. 1927. . 
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81-1007. (1805.104) Securities, how paid. Whenever the state board of 
land commissioners has purchased any bonds, county warrants, or school 
district warrants, the commissioner shall upon the final approval and 
receipt thereof, deliver such securities to the state treasurer, and shall at the 
same time write an order to the state auditor authorizing and directing him 
to issue his warrant or warrants upon the state treasurer, payable to the 
state treasurer, for the amount invested by the state in such security or 
securities and for the amount of accrued interest if any. Both the order to 
the auditor and the warrant or warrants issued by him to the treasurer 
shall show the fund or funds from which payment is to be made, the name 
and address of the person to whom it is to be made and the purpose of the 
payment. Upon the receipt of the securities and the warrant or warrants 
from the auditor the state treasurer shall promptly issue his check or checks 
and mail to the person entitled thereto. 


History: En. Sec. 104, Ch. 60, L. 1927. 


81-1008. (1805.105) Treasurer to preserve securities and keep records— 
method of remitting to state treasurer. The state treasurer shall safely keep 
and preserve all such securities and shall keep an accurate and complete 
record thereof; he shall notify the proper disbursing officers as to the 
maturity of coupons and bonds, and upon receipt of such notice the dis- 
bursing officers shall remit to the state treasurer in sufficient time for the 
remittance to reach the state treasurer on or prior to the dates of maturity, 
and the state treasurer shall thereupon cause such coupons and bonds to be 
canceled and forwarded by mail to such disbursing officers. The bonds and 
coupons which the state of Montana holds or hereafter may hold as invest- 
ments of any funds subject to investment shall be deemed payable to the 
office of the state treasurer, and all disbursing officers are hereby required 
to make payment of same at the office of the state treasurer. The state 
treasurer shall notify the proper official or persons of delinquent payments, 
and shall keep accurate and complete account of all payments made. 


History: En. Sec. 105, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 26, L. 1931. 


81-1009. (1805.106) Conversion into amortization mortgages of state 
farm loans. Whenever any state farm loan owned by the state when this 
act goes into effect becomes due or delinquent, the mortgagor or the assignee 
or vendee may make application to the state board of land commissioners to 
have the loan converted into a thirty-three (33) year amortization loan and 
mortgage, as defined in this act, to draw interest at the rate of six per 
centum (6%) per annum and to be secured by a first mortgage on the land 
under the original mortgage and by additional lands if he has additional 
lands free from prior liens and incumbrances, the amortization mortgage to 
be in such form as the state board of land commissioners may prescribe. 
The board may in its discretion permit delinquent interest, penalty interest 
and also any sums of money that the state has advanced under the mortgage 
to be included in the principal of the new loan and mortgage, if the state 
board deems the including of such delinquent interest and other payments 
made under the mortgage to be safe and advantageous to the state. Noth- 
ing herein contained shall be so construed as to make it obligatory upon 
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the board to permit a loan to be so converted into an amortization loan and 
amortization mortgage. The board shall at all times do what in its judg- 
ment appears to be for the best interest of the state and shall proceed to 
have the loan foreclosed if that appears to be the safest course to pursue. 
The provisions of this section shall also apply to non-delinquent mortgages 
as far as applicable. 


History: En. Sec. 106, Ch. 60, L. 1927. StatesG-124. 
59 C.J. States § 374 et seq. 


81-1010. (1805.107) Lien on crops on mortgaged lands. The state shall 
have a lien prior and superior to all other liens, excepting threshermen’s 
liens and seed liens as specified in sections 45-701 and 45-801 which shall 
have priority as specified in 52-301, upon all crops growing on lands given 
it as security for any such amortization loan converted from another loan 
and also upon such crops after they have been separated from the land for 
any installment or installments of principal or interest due or delinquent 
on the loan together with penalty interest and also for all such installments 
becoming due during the calendar year in which such crops are harvested, 
and such lien is hereby expressly reserved. Any person purchasing or other- 
wise acquiring such crops, or any part thereof, takes the same subject to 
such lien. 


Any officer, agent or person, empowered to represent the department 
is hereby authorized to seize such crops and upon giving three days’ notice 
to sell, either at private or public sale, sufficient of the said crops to pay 
the amounts due and delinquent under the mortgage together with costs 
and expenses of sale. Every such amortization mortgage shall contain a 
reference to this lien on the crops. 

History: En. Sec. 107, Ch. 60, L. 1927. 


81-1011. (1805.108) Attorney general to take charge of delinquent loans 
and mortgages. Whenever any farm loan owned by the state when this act 
goes into effect becomes delinquent for more than one (1) year, and the 
mortgagor and his vendees fail to pay such loan and fail to have it con- 
verted into an amortization loan and mortgage, the commissioner shall 
notify the attorney general of the default in the conditions of the mort- 
gage, and the attorney general shall then take full charge of such mort- 
gage, and of all such mortgages, and shall proceed to foreclose such mort- 
gages in the name of the state by action in the manner provided by law for 
the foreclosure of mortgages upon real estate. The attorney general may 
however, with the permission of the state board of land commissioners, 
given in writing in each particular case, permit the mortgagor or his vendee 
to convey the land under the mortgage by quit claim deed or other con- 
veyance in place of securing title through foreclosure proceedings, if the 
lands are free and clear of all other liens and encumbrances except liens 
for taxes. 


History: En. Sec. 108, Ch. 60, L. 1927. Mortgages¢—124; States@-124. 
59 C.J. States § 374 et seq. 


81-1012. (1805.109) Sheriff’s deed may be taken by state—deficiency 
judgment. If at the foreclosure sale, no person bids the full amount due 
the state under the mortgage including all accrued interest on the loan, all 
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taxes paid by the state under the mortgage and taxes unpaid on the land, if 
any, and any expenses incurred by the state under the mortgage together 
with interest on all these items, and the costs and expenses of the fore- 
closure sale, all as allowed by the court, then in such case the land may either 
be sold for whatever reasonable sum it will bring and a deficiency judgment 
taken against the mortgagor or mortgagors, or the state may bid in the 
land for what it is reasonably worth to the state and a deficiency judgment 
taken for the balance, as the best interests of the state may appear to 


demand. 
History: En. Sec. 109, Ch. 60, L. 1927. 42 C.J. Mortgages §§ 1832 et seq., 1974 
et seq.; 59 C.J. States § 374 et seq. 


Mortgages€=516, 559(1); States¢ 124. 


81-1013. (1805.110) The mortgagor and parties claiming under him 
may repurchase lands. Upon written application made to the state board of 
land commissioners within one (1) year from the date of the sheriff’s sale of 
the land to the state, or within one (1) year from the date of the quit claim 
deed or other conveyance to the state, by the orginal mortgagor or his heirs 
or assigns or other parties in interest of record, the state board may per- 
mit such original mortgagor or other person as aforesaid to repurchase the 
land for the full amount of the judgment of the state together with interest 
thereon at the rate of six per centum (6%) per annum from the date of 
judgment to the date of repurchase, or in the case of quit claim deed or 
other conveyance, for the full amount of the claim of the state on the date 
thereof together with interest thereon at the rate of six per centum (6%) 
per annum up to the date of repurchase, upon the following terms and 
conditions, to-wit : 

The person so repurchasing the property shall pay in cash ten per centum 
(10%) of the entire judgment of the state against the land or of the claim 
of the state on the date of the quit claim deed or other conveyance together 
with interest thereon at the rate of six per centum (6%) per annum up to 
the date of such repurchase, and if such ten per centum (10%) does not 
leave a balance which is an even multiple of twenty-five dollars ($25.00) 
then the purchaser shall pay such additional amount as will reduce the 
balance to an even multiple of twenty-five dollars ($25.00) ; the balance of 
the repurchase sum shall draw interest at the rate of five per centum (5%) 
per annum payable annually and shall be payable on the amortization plan 
as defined in this act during a period of thirty-three (33) years. Such re- 
purchase contract shall be in such form and shall contain such reservations 
and conditions as the state board of land commissioners may prescribe 
not inconsistent with law and shall be subject to the same provisions with 
regard to liens on crops on the land under the contract as is provided in 
this act in the case of former mortgages converted into amortization 
mortgages. 


History: En. Sec. 110, Ch. 60, L. 1927, 42 C.J. Mortgages § 2067 et seq.; 59 C.J. 
States § 374 et seq. 


Mortgages€=591(1); States€-124. 


81-1014. (1805.111) County commissioners to release certain liens. 
The board of county commissioners of the several counties of the state are 
hereby empowered and directed to release and satisfy of record any seed 
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loan mortgage, drouth relief lien, or other similar instrument appearing on 
the county records as a second mortgage or lien against any lands on which 
the state holds a first mortgage whenever the attorney general shall re- 
quest such cloud on the state’s title to be removed and canceled. 


History: En. Sec. 111, Ch. 60, L. 1927. 42 C.J. Mortgages § 932 et seq.; 59 C.J. 
States § 374 et seq. 


Mortgages@309(1); States¢-124, 


81-1015. (1805.112) County attorneys to represent the state. When so 
requested by the attorney general, the county attorney of each county in 
the state shall represent the state in all foreclosure proceedings, collections 
of delinquent rentals, actions for trespass on state lands and in all other 
state land matter that may arise in his county. The county attorneys shall 
not be entitled to charge the state any compensation for such services 
beyond their regular salaries. 


History: En. Sec. 112, Ch. 60, L. 1927. 27 C.J.S. District and Prosecuting At- 
torneys § 12. 


District and Prosecuting Attorneys¢~ 
7(1). 


CHAPTER 11 
STATE LANDS AND INVESTMENTS—MISCELLANEOUS PROVISIONS 


Section 81-1101. Acceptance of federal land grants. 
81-1102. Gifts, donations, grants, legacies and devises to the state. 
81-1103. Donations of land for forestry purposes. 
81-1104. Expenditures authorized. 

81-1105. Disposition of revenues and profits. 
81-1106. Obligations, how payable. 

81-1107. Power of sale. 

81-1108. Board authorized to correct errors. 
81-1109. Money paid by mistake to be refunded. 
81-1110. Who may not buy or lease state lands. 
81-1111. Violations of this act classified. 

81-1112. Punishments. 

81-1113. Fees. 

81-1114. Findings of unconstitutionality—effect of. 


81-1101. (1805.113) Acceptance of federal land grants. The federal 
land grants made to the state of Montana through the so-called enabling act 
having already been accepted as a whole through the adoption of the state 
constitution and specifically by subdivision 7 of ordinance No. 1 thereof, the 
state board of land commissioners is hereby authorized to accept any grant 
of lands from the United States to the state of Montana hereafter made in 
carrying out the provisions of the enabling act and also any other grant 
for any special purpose that may be made by the United States to the state 
of Montana. Any acceptance by the state board of land commissioners on 
behalf of the state of Montana, that has taken place prior to this act, of 
lands granted by the United States to the state of Montana is hereby ratified, 
confirmed and approved. 

History: En. Sec. 113, Ch. 60, L. 1927. Public Lands¢=51, 58, 62, 67. 


50 C.J. Publie Lands §§ 161 et seq., 257 


Cross-Reference et seq., 304 et seq., 311 et seq. 


State parks, sec. 62-301 et seq. 
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81-1102. (1805.114) Gifts, donations, grants, leracies and devises to the 
state. The state board of land commissioners is hereby authorized and em- 
powered to accept on behalf of the state from any natural person gifts, 
donations, grants, legacies and devises having a value of not less than two 
hundred fifty dollars ($250.00) from each person for any purpose authorized 
by article XXI of the constitution. All lands passing to the state under these 
provisions or through the operation of law, shall be managed as other state 
lands and the rents and earnings shall be applied in accordance with the 
object and purpose specified by the grantor, subject to all constitutional 
limitations. All money realized from the sale of such lands and from other 
property and all gifts, donations, grants, legacies, and devises made in 
money, or the equivalent of money, shall be administered by the board for 
the benefit of the specific purposes designated by the person from whom 
they were received as provided by article XXI of the constitution and as 
further regulated by this act. The provisions of this section shall apply 
to gifts, donations, grants, legacies and devises already made to the state 
and now under the administration of the board if not contrary to any 
specific provisions made therein by the persons from whom they were 
received. 


History: En. Sec. 114, Ch. 60, L. 1927. 14 C.J.8S. Colleges and Universities § 12; 

56 C.J. Schools and School Districts § 33; 
Colleges and Universities€=6(2); Schools 59 C.J. States § 378. 

and School Districts¢-17; States€-127. 


81-1103. Donations of land for forestry purposes. That the state board 
of land commissioners is hereby authorized to accept gifts, donations or 
contributions of land suitable for forestry or park purposes, and to enter 
into agreements with the federal government or other agencies for acquiring 
by lease, purchase or otherwise such lands as in the judgment of the state 
board of land commissioners are desirable for state forests. 

History: En. Sec. 1, Ch. 159, L. 1937. States€—85. 
| 59 C.J. States § 276 et seq. 

81-1104. Expenditures authorized. When lands are acquired or leased 
under section 81-1103, the state board of land commissioners is hereby 
authorized to make expenditures from any funds not otherwise obligated, 
for the management, development and utilization of such areas; to sell or 
otherwise dispose of products from such lands, and to make such rules 
and regulations as may be necessary to carry out the purposes of this act. 

History: En. Sec. 2, Ch. 159, L. 1937. States€—87, 119. 
59 C.J. States § 342 et seq. 

81-1105. Disposition of revenues and profits. All revenues derived from 
lands acquired under the provisions of this act shall be segregated by the 
state treasurer for the use of the state board of land commissioners in the 
acquisition, management, development and use of such lands until all 
obligations incurred have been paid in full. Thereafter, fifty per cent of 
all net profits accruing from the administration of such lands shall be 
applicable for such purposes as the legislature may prescribe, and fifty 
per cent shall be paid into the school fund of the county in which lands 
are located. 

History: En. Sec. 3, Ch. 159, L. 1937. 
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81-1106. Obligations, how payable. Obligations for the acquisition of 
land incurred by the state board of land commissioners under the authority 
of this act shall be paid solely and exclusively from revenues derived from 
such lands and shall not impose any liability upon the general credit and 
taxing power of the state. 

History: En. Sec. 4, Ch. 159, L. 1937. 


81-1107. Power of sale. The state board of land commissioners shall 
have full power and authority to sell, exchange or lease lands under its 
jurisdiction by virtue of the act when, in its judgment, it is advantageous 
to the state to do so in the highest orderly development and management 
of state forests and state parks: Provided, however, that said sale, lease or 
exchange shall not be contrary to the terms of any contract which it has 
entered into. 


History: En. Sec. 5, Ch. 159, L. 1937. StatesC89. 


59 C.J. States § 280. 


81-1108. (1805.115) Board authorized to correct errors. The state 
board of land commissioners is hereby authorized, empowered and directed 
to cause to be corrected any and all errors, mistakes, and misdescriptions in 
any and all deeds and conveyances of property to the state of Montana; 
and in order to carry into effect the provisions hereof all deeds or such 
other conveyances aS may be necessary shall be made and executed in the 
manner provided for the execution of patents by the state. The said board 
is also authorized and empowered to cause to be corrected any error or 
errors in leases, certificates of purchase, patents and other conveyances of | 
property from the state upon satisfactory proof that an error or mistake 
has been made. 


History: En. Sec. 115, Ch. 60, L. 1927. States€—85. 


59 C.J. States § 276 et seq. 


81-1109. (1805.116) Money paid by mistake to be refunded. If any 
money has been erroneously paid or shall hereafter be erroneously paid to — 
the state on any permit, lease, certificate of purchase, patent or loan or in 
any other transaction, it shall be the duty of the state board of land 
commissioners to cause such money erroneously paid to the state to be 
refunded to the person entitled thereto from the proper fund. 


History: En. Sec. 116, Ch. 60, L. 1927. 


Moneys Never Becoming Part of State 
School Fund 


Where the state board of land commis- 
sioners received money erroneously paid to 
it on a void contract of sale of state lands, 
such money never becomes a part of the 
common school fund, but the board under 
sec. 81-103, has control over the disposi- 
tion thereof, and under this section has 
authority to refund it to the purchaser, 
a legislative appropriation not being re- 
quired for that purpose; “appropriation” 
applying to state funds with reference ex- 
clusively to the general fund. State ex rel. 
Boorman v. State Board of Land Commis- 
sioners, 109 M 127, 134, 94 P 2d 201. 


Where Mandamus Lies to Compel Refund 


Mandamus lies to compel state boards 
and officers to perform a clear legal duty, 
such as is imposed upon the state board 
of land commissioners by this section to 
refund money erroneously paid to it on a 
contract of sale of state lands, where the 
contract is invalid, and may not be de- 
fended against on the theory that it is a 
suit against the state. State ex rel. Boor- 
man v. State Board of Land Commission- 
ers, 109 M 127, 138, 94 P 2d 201. 


References 


State ex rel. Washington Phosphate & 
Silver Co. v. State Board of Land Com- 
missioners, 113 M 298, 301, 124 P 2d 1001. 
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States€123, 59 C.J. States § 376 et seq. 


81-1110. (1805.117) Who may not buy or lease state lands. It shall be 
unlawful for any member of the state board of land commissioners, or any 
person or persons appraising lands, or in the employ of the state for the 
selection, classification, appraisal, sale, or leasing of any state lands or the 
timber thereon, or of any person connected with the state land office as an 
officer or employee, to purchase or lease, directly or indirectly, any of the 
land of the state or any timber thereon. 

History: En. Sec. 117, Ch. 60, L. 1927. 


81-1111. (1805.118) Violations of this act classified. Any officer, em- 
ployee or representative of the state of Montana who directly or indirectly 
accepts any money or any other valuable thing, except his regular and 
lawful compensation, for performing or not performing an official act under 
the provisions of this act, or for modifying the performance thereof shall 
be guilty of a felony; any officer, employee or representative of the state 
who knowingly and wilfully makes any false classification or appraisal of 
any state land; or of any land offered the state for sale or offered as 
security for a loan from the state, or who falsely classifies or scales any 
timber on state lands or from state lands, or any timber in which the state is 
interested, or who knowingly and wilfully makes any false report of any 
such classification or appraisal or scaling shall be guilty of a felony; any 
officer, employee or representative of the state who otherwise violates any 
of the provisions of this act and such violation results in a loss to the state 
of one thousand dollars ($1000.00), or more, shall be guilty of a felony; but 
if such violation results in a loss to the state of less than one thousand 
dollars ($1000.00) or in no pecuniary loss, then he shall be guilty of a 
misdemeanor. 


History: En. Sec. 118, Ch. 60, L. 1927. States¢—81. 
59 C.J. States § 229 et seq. 


81-1112. (1805.119) Punishments. Any officer, employee or represen- 
tative of the state who is found guilty of a felony as defined in the preceding 
section shall be punishable by imprisonment in the state penitentiary for 
not less than one (1), nor more than ten (10) years or with a fine which shall 
neither be less than five hundred dollars ($500.00) nor less than twice the 
amount of the loss that resulted to the state through the crime of which he 
has been convicted, or by both such imprisonment and fine. Any officer, 
employee or representative of the state who is found guilty of a misde- 
meanor as defined in the preceding section shall be punishable by imprison- 
ment in a county jail for not to exceed one (1) year or by a fine which 
shall neither be less than one hundred dollars ($100.00) nor less than twice 
the amount of the loss that resulted to the state through the crime of which 
he has been convicted, or by both such imprisonment and fine. 

History: En. Sec. 119, Ch. 60, L. 1927. 


81-1113. (1805.120) Fees. The commissioner of state lands and invest- 
ments is hereby authorized and empowered and it is hereby made his duty 


to charge and collect the following fees: 
Issuing miner’s prospecting permit—ten dollars ($10.00) for each permit, 


or such greater fee as the board may fix in each case. 
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Issuing any other permit—one dollar ($1.00). 

Issuing any lease with or without bond—two dollars and fifty cents 
($2.50). 

Issuing any certificate of purchase or lieu certificate or converted cer- 
tificate or purchase contract—five dollars ($5.00). 

Approving and entering assignment of lease or certificate of purchase 
—one dollar ($1.00). 7 

Deed for right-of-way easement or other easement—five dollars ($5.00). 

Patent to any land sold—five dollars ($5.00). 

Certified copy of any of the instruments above enumerated, one-half the 
fee required for issuing the original instrument. 

Making township plats showing the state lands therein and giving other 
information, such fee as’the board may fix to be graduated according to 
the amount of work required. 

Certified copy of any other instrument than those above enumerated or 
of the records of his office shall be furnished at the rate of twenty cents 
(.20) per folio of one hundred (100) words and one dollar ($1.00) for the 
certificate. 

The board shall fix the fees to be charged and collected for specific 
services by the commissioner not enumerated in this section. 


History: En. Sec. 120, Ch. 60, L. 1927. 40 C.J. Mines and Minerals § 409 et cae : 
50 C.J. Public Lands § 648. 


Mines and Minerals¢~6; Public Lands 
C1581. 


81-1114. (1805.121) Findings of unconstitutionality—effect of. If any 
subdivision, section or part of section of this act should be found to be 
unconstitutional by the supreme court of this state, such finding of uncon- 
stitutionality shall not affect the remainder of the act but such remainder 
shall remain in full force and effect and shall be carried out, and the state 
board of land commissioners is hereby specifically charged with the duty of 
bridging over as far as possible any gap which might result in case any 
portion or portions of this act should be found unconstitutional by exercis- 
ing the general grant of powers given to it by the constitution of the state. 


History: En. Sec. 122, Ch. 60, L. 1927. Statutes©—64(2). 
59 C.J. Statutes § 213. 


CHAPTER 12 
CROW INDIAN LANDS 


Section 81-1201. Allotment of lands to Crow Indian Tribe—preamble. 
81-1202. Acceptance of act of congress relative to Crow Indian reservation. 
81-1203. Same—children permitted to attend public schools. 

81-1201. (1806) Allotment of lands to Crow Indian tribe—preamble. 
Whereas, the act of the 66th Congress, No. 239, entitled: “An act to provide 
for the allotment of lands of the Crow tribe, for the distribution of tribal 
funds, and for other purposes,” provides in section sixteen thereof, among 
other things, as follows: 

“That there is hereby granted to the state of Montana for common- 
school purposes sections sixteen and thirty-six, within the territory described 
herein, or such parts of said sections as may be non-mineral or non-timbered, 
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and for which the said state has not heretofore received indemnity lands 
under existing laws; and in case either of said sections or parts thereof is 
lost to the state by reason of allotment or otherwise, the governor of 
said state, with the approval of the secretary of the interior, is hereby 
authorized to select other unoccupied, unreserved, non-mineral, non-timbered 
lands within said reservation, not exceeding two sections in any one town- 
ship. The United States shall pay the Indians for the lands so granted 
five dollars per acre, and sufficient money is hereby appropriated out 
of the treasury of the United States not otherwise appropriated to pay for 
said school lands granted to the said state; provided, that the mineral 
rights in said school lands are hereby reserved for the benefit of the 
Crow tribe of Indians as herein authorized; provided, further, that the 
Crow Indian children shall be permitted to attend the public schools of 
said state on the same condition as the children of white citizens of said 
state.” 


History: En. preamble to Sec. 1, Ch. Publie Lands@=5l. 
119, L. 1921; re-en. Sec. 1806, R. C. M. 50 C.J. Public Lands § 161 et seq. 
1921. 27 Am. Jur. 555, Indians, §§ 24-41. 


81-1202. (1807) Acceptance of act of congress relative to Crow Indian 
reservation. For the purpose of enabling the state of Montana to take 
advantage of the grant made by the aforesaid public act No. 239 of the 66th 
Congress, the state of Montana hereby accepts said grant for common- 
school purposes of sections sixteen and thirty-six, within the Crow Indian 
reservation, or such parts of said sections as may be non-mineral or non- 
timbered, and for which the said state has not heretofore received indem- 
nity lands under existing laws; and in case either of said sections or parts 
thereof is lost. to the state by reason of allotment or otherwise, the gov- 
ernor of Montana, with the approval of the secretary of the interior, is 
hereby authorized to select other unoccupied, unreserved, non-mineral, non- 
timbered lands within said reservation, not exceeding two sections in any 
one township. 

History: En. Sec. 1, Ch. 119, L. 1921; 
re-en. Sec. 1807, R. C. M. 1921. 

81-1203. (1808) Same—children permitted to attend public schools. 
The Crow Indian children residing in the state of Montana shall be here- 
after permitted to attend the public schools of the state of Montana on the 
same conditions as the children of white citizens of the said state. 


History: En. Sec. 2, Ch. 119, L. 1921; Indians@~8. 
re-en. Sec. 1808, R. C. M. 1921. 42 C.J.S. Indians § 23. 
CHAPTER 138 


REIMBURSEMENT OF FEDERAL GOVERNMENT FOR CERTAIN 
EMERGENCY CONSERVATION WORK 


Section 81-1301. Reimbursement of federal government for emergency conservation work 
resulting in profit to the state. 


81-1301. (1808.1) Reimbursement of federal government for emergency 
conservation work resulting in profit to the state. If, upon a sale of state 
land or its products the state board of land commissioners determines that 
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the state has derived a direct profit as the result of work on the land sold, 
or on land the products of which are sold, done or to be done under a 
project carried on pursuant to an act of congress entitled “An act for the 
relief of unemployment through the performance of useful public work, and 
for other purposes,” approved March thirty-first, nineteen hundred and 
thirty-three, one-half of such direct profit as the result of work on the 
land sold, or on land the products of which are sold, shall be applied to or 
toward reimbursing the United States government for moneys expended 
by it under such act for work so done, to the extent and at the rate of 
one dollar per man per day for the time spent at such work but not exceed- 
ing in the aggregate three dollars per acre. The said board shall fix and. 
determine the amount of such direct profit. Such one-half part of such 
direct profit shall be paid to the state treasurer to be held as a separate 
fund until the account of the United States government with respect to 
such sale, becomes liquidated. Upon the completion of the sale, the said 
board is hereby authorized to settle with the proper federal authority an 
account fixing the amount due the United States government and to pay 
over to it the amount so fixed. This section shall not be construed to 
authorize the sale of state lands or products but applies only to a sale now 
or hereafter authorized by other provisions of law. This section is enacted 
to procure a continuance of emergency conservation work within the state, 
under such act of Congress. 


History: En. Sec. 1, Ch. 158, L. 1935, Public Lands€-158%. 
50 C.J. Public Lands § 648. 


CHAPTER 14 
STATE FORESTS—FORESTER—TIMBER SALES—FIRE WARDENS 


Section 81-1401. Classification of lands as state forests. 
81-1402. Designation of state forests. 
81-1403. State forester—appointment—compensation—term—assistants—bond. 
81-1404. Sale of timber—advertising for bids—purchaser’s agreement. 
81-1405. Bond of purchaser of timber. 
81-1406. Breach of timber sale agreement. 
81-1407. Permits to remove timber for fuel. 
81-1408. Duties of state forester concerning timber sales—scaling when title 
asses. 
81-1409. Gentation with owners and lessees. 
81-1410. Forester’s cooperative work fund. 
81-1411. Duties of state forester. 
81-1412. Fire wardens. 
81-1413. Powers of fire wardens. 
81-1414. Additional powers of fire wardens. 
pre | 81-1415. Duties of fire wardens and forester. 
ayer -1 RCM | 81-1416. Prosecutions. 


vay 

Sec, ASC, 145) 81-1401. (1830.1) Classification of lands as state forests. That all lands 
at present owned by the state of Montana, and all that may hereafter be 

81-1401 

Amended acquired by the state through escheat, exchange, purchase, erant or devise, 

Ree. © 935 which are principally valuable for the timber that is on them, or for the 
crowing of timber or for watershed protection, are hereby aged and 
designated “State Forests,” and reserved for forest production and water- 
shed protection. | 

History: En. Sec, 1, Ch. 179, L. 1928. 
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81-1402. (1830.2) Designation of state forests. That the following 
state forest units are hereby established, primarily to secure through 
forestry management a continuous supply of timber and the performance 
of watershed covers: 

(a) <A state forest containing lands owned or hereafter acquired by 
the state, now comprising about 90,000 acres, situated in the watersheds of 
the Stillwater and Whitefish rivers of Flathead and Lincoln counties, shall 
hereafter be known and designated as the “Stillwater State Forest.” 

(b) <A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 42,000 acres, situated in the Swan river 
watershed of Lake county, shall hereafter be known and designated as the 
“Swan River State Forest.” 

(c) A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 20,000 acres, situated in the Coal Creek 
watershed of the North Fork of the Flathead river, shall hereafter be 
known and designated as the “Coal Creek State Forest.” 

(d) <A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 10,000 acres situated in the watersheds of 
Camp and Cameron creeks of Ross Hole of Ravalli county, shall hereafter 
be known and designated as the “Sula State Forest.” 


(e) A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 14,628 acres, situated in the west half of 
township 25 north, range 26 west; and township 23 north, range 27 west; 
and west half of township 22 north, range 26 west; and township 21 north, 
range 26 west, except sections 4, 5, 6, 7, 8 and 18, in the Thompson river 
watershed of Sanders county, shall hereafter be known and designated as 
the “Thompson River State Forest.” 


(f) <A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 18,076 acres situated in townships 13, 14 
and 15 north, range 14 west; and townships 13 and 16 north, range 15 west, 
Montana meridian, in the Clearwater river watershed of Missoula county, 
shall hereafter be known and designated as the “Clearwater State Forest.” 


(zg) <A state forest containing all lands owned or hereafter acquired 
by the state, now comprising about 8,245 acres, situated in township 14 
north, ranges 7, 8 and 9 west; and township 13 north, ranges 8 and 9 west, 
Montana meridian, of the Blackfoot river watershed in Lewis and Clark 
county, shall hereafter be known and designated as the “Lincoln State 
Forest.” 

History: En. Sec. 2, Ch. 179, L. 1925. 


81-1403. (1830.3) State forester—appointment—compensation—term— 
assistants—bond. That the governor by and with the advice and consent of 
the senate shall appoint a state forester to have general charge of all the 
state forests, who shall be an elector of the state of Montana, trained and 
experienced in forestry, whose salary shall be $3,000.00 per annum, and 
actual, necessary expenses while engaged in outside work in connection 
with his office, payable monthly from the state’s general fund, and whose 
term of office shall be for four years; with the consent and approval of the 
state board of land commissioners, the state forester shall appoint such office 
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help, forest wardens, scalers, cruisers, estimators and forest assistants as 
may be necessary for the administration of the forests, and fix their salaries 
and expenses. He shall give a satisfactory bond to the state of Montana 
in the sum of two thousand dollars, as guarantee for the faithful perform- 
ance of his duties. 


History: En. Sec. 3, Ch. 179, L. 1925. Woods and Forests¢=7. 
NOTE.—Bond is given as fixed by Sec. 11, 0.5. Woods and Forests $23. 
6-101. 


81-1404. (1830.4) Sale of timber—advertising for bids—purchaser’s 
agreement. Under the direction of the state board of land commissioners, 
the state forester may sell the timber crop and other crops of the forests, 
after examination, estimate, appraisal and report, and under such rules and 
regulations. as may be established by the state board of land commissioners ; 
provided, that any timber proposed for sale in excess of 100,000 feet board 
measure shall be advertised in a paper of the county in which the timber 
is situated for a period of at least thirty days, during which time the state 
forester shall receive sealed bids up to the hour of the closing of the bids, 
as specified in the notice of sale. Right is reserved to the state forester 
to reject any or all bids, upon approval of the board; or he shall award 
the sale to the highest responsible bidder. Upon award of sale the purchaser 
shall execute a formal agreement, approved by the state land board, which 
shall describe the area on which the timber is to be cut, the approximate 
quantity to be cut by species, the rate for each product of each species, 
and shall stipulate that all timber shall be paid for in advance of cutting, 
fix a date for termination of the agreement, and define rules of silviculture, 
cutting, utilization, scaling and slash disposal, and such other rules as in 
the discretion of the state board of land commissioners, are essential to the 
perpetuation of the state forests. | 


History: En. Sec. 4, Ch. 179, L. 1925. Public Lands¢~16. 
50 C.J. Public. Lands § 34. 


81-1405. (1830.5) Bond of purchaser of timber. As a guarantee for 
the faithful performance of the agreement, the purchaser shall be required 
to furnish a bond, with sufficient sureties, to the state of Montana, in an 
amount equal to at least 20% of the estimated value of timber sold. 

History: En. Sec. 5, Ch. 179, L. 1925. , 


81-1406. (1830.6) Breach of timber sale agreement. For breach of 
timber sale agreement, the state forester is authorized to suspend cutting or 
removal of the timber, if by him deemed necessary, and to take such steps 
as are advisable upon advice and counsel of the attorney general to adjust 
the breach or to liquidate the state’s claim for damages or he may submit 
the case with full report as to damages sustained by the state to the 
attorney general for collection on the bond. ~ 

History: En. Sec. 6, Ch. 179, L. 1925. 


81-1407. (1830.7) Permits to remove timber for fuel. Permits may be 
issued free of charge for dead, down or inferior timber in such quantities 
and under such restrictions and regulations as the state land board may 
approve for fuel and domestic purposes to residents and settlers of the state. 
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Permits may be issued to citizens of the state for commercial purposes 
at commercial rates without advertising under such restrictions and rules 
as the state land board may approve for timber in quantities of less than 
100,000 feet board measure; provided, repeated permits of this kind shall 
not be issued to avoid advertising and the consequent competition secured 
thereby. 


Permits for cutting and removal of timber may be issued to farmers, 
ranchers and prospectors with such restrictions and regulations as the 
board may approve for timber in quantities of twenty-five thousand feet 
board measure, or less, when it is to be used for domestic purposes in the 
repair and development of the ranch or farm; provided, that not to exceed 
twenty-five thousand feet board measure shall be granted in any one year 
to any one person; and provided, that the rates of charge for such permits 
shall be fixed by the state land board. 

History: En. Sec. 7, Ch. 179, L. 1925. 


81-1408. (1830.8) Duties of state forester concerning timber sales— 
scaling when title passes. It shall be the duty of the state forester to 
supervise all the state timber sales, to secure payment to the state treasurer 
for all the timber before it is cut, to secure the most complete utilization of 
all forest products consistent with the current lumbering practice. It shall 
be his duty to instruct and supervise the cruisers, forest wardens and scalers 
in the conduct of their work; and to fix and establish the standard practice 
in timber sales administration. He shall require that each merchantable log 
be scaled by the Scribner decimal C. log rule inside the bark at the small 
end, and that the deduction be made for all visible cull. He shall fix and 
determine converting factors and units of measure for all forest products 
other than saw logs, which shall be as nearly as practical equivalent to the 
decimal C. log scale. He shall require that all merchantable logs sold be 
numbered consecutively on at least one end, and that the corresponding 
numbers and the scale therefor be entered in a scale book, which shall be 
retained as a permanent public record showing date of scale, the designa- 
tion of the sale, and the name of the scaler or scalers who did the work. 
He shall also require that. each merchantable saw log, stull, tie, post, pole 
or other piece of timber be stamped on one or both ends with the official 
state timber mark, which is hereby authorized and designated thus, “S-T”’, 
signifying “state timber”; provided, however, in the event of small sales of 
timber to individuals or others, where the volume of timber involved is 
not in excess of one million board feet (1,000,000) log scale, the state 
forester is authorized to designate each tree to be cut and make a tree 
scale measurement of all trees to be sold. 


History: En. Sec. 8, Ch. 179, L. 1925; 
amd. Sec. 1, Ch. 40, L. 1945. 


81-1409. (1830.9) Cooperation with owners and lessees. For the purpose 
of more adequately promoting and facilitating the co-operation, financial 
and otherwise, between the state of Montana and all of the public and 
private agencies or individuals therein, the state board of forestry is hereby 
authorized to co-operate with owners or lessees of farm, range, forest, water- 
shed or other uncultivated lands in private and public ownership for the 
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protection from fire of the cultivated agricultural crops or natural resources 
existing or growing thereon; and also in the conservation and perpetuation 
of such lands and resources, including the prevention of soil erosion and 
the regulation of stream flow. 


History: En. Sec. 9, Ch. 179, L. 1925; Woods and Forests¢=5. 
amd. Sec. 1, Ch. 193, L. 1947. 71 C.J. Woods and Forests § 402. 


81-1410. (1830.10) Forester’s cooperative work fund. The state treas- 
urer is hereby authorized to receive moneys that may be appropriated or 
allotted for the purposes named in section 81-1409, by the state, counties, 
municipalities, the United States government or any department thereof, 
or other organization or individual. The state treasurer shall deposit such 
moneys in a special fund to be known as the forester’s cooperative work 
fund, and the state auditor is hereby directed to draw his warrant or 
warrants for payments from said fund for the purposes aforesaid upon 
receipt of vouchers approved by the state forester. 

History: En. Sec. 10, Ch. 179, L. 1925. 


81-1411. (1831) Duties of state forester. The state forester shall, under 
the direction and control of the state board of land commissioners, do all 
the field work in the selection, location, examination, appraisement, and re- 
appraisement of state timber lands, whether now belonging to the state 
or hereafter granted to the state; he shall do all acts required of him to be 
performed by the said board, and under the direction of said board shall 
have general charge of the timber lands of the state. He shall act as secre- 
tary of the forestry board. He shall, under the supervision of the state 
board of land commissioners, execute all matters pertaining to forestry 
within the jurisdiction of the state; have charge of all fire wardens of the 
state, and direct and aid them in their duties; direct the protection and im- 
provement of state parks and forests; take such action as is authorized by 
law to prevent and extinguish forest, brush, and grass fires; enforce the 
laws pertaining to forest and brush-covered lands, and prosecute for any 
violation of such laws. He shall deliver a course of at least six lectures 
on practical forestry to the students attending the state university, the 
state agricultural college, and the state normal school, during each school 
year. He shall prepare annually a report to the governor on the progress 
and condition of the state forest park, and recommend therein plans for 
improving the state system of forest protection, management, and replace- 
ment. He shall furnish notices, printed in large letters, on cloth, calling 
attention to the danger from forest fires, and to the forest fire and trespass 
laws and their penalties. Such notices shall be posted by the fire warden 
in conspicuous places in the several counties of the state, and particularly 
in brush and forest-covered country, at frequent intervals along streams 
and lakes frequented by tourists, hunters, and fishermen, at established 
camping sites, and in every post office in the forested region. 


History: En. Sec. 10, Ch. 147, L. 1909; Woods and Forests¢=7, 
amd. Sec: 2, Ch. 118, L. 1911; re-en. Sec. 71 C.J. Woods and Forests § 40. 


1831, R. C. M. 1921. 


81-1412. (1833) Fire wardens. The state forester shall appoint in such 
number and localities as he deems wise, public-spirited citizens to act as 
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volunteer fire wardens. Every sheriff, under-sheriff, deputy sheriff, game 
warden, and deputy game warden shall be ex officio a fire warden, but shall 
not receive any additional compensation by reason of the duties hereby 
imposed, and they shall be deemed paid fire wardens under the terms of this 
act. The supervisors and rangers of the federal forest reserves within 
this state, whenever they formally accept the duties and responsibilities of 
fire wardens, may be appointed volunteer fire wardens, and shall have all 
the powers given to fire wardens by this act. The fire wardens shall 
promptly report all fires to the state board of forestry, take immediate 
and active steps toward their extinguishment, report any violation of 
forest laws, and assist in apprehending and convicting offenders. 


History: En. Sec. 11, Ch. 147, L. 1909; 
re-en. Sec. 1833, R. C. M. 1921. 


~ 81-1413. (1834) Powers of fire wardens. The state forester and all fire 
wardens shall have the power of peace officers to make arrests without war- 
rants for violations, in their presence, of any state or federal forest laws, and 
no fire warden shall be liable for civil action for trespass committed in the 
discharge of his duties. Any fire warden who has information which shows, 
with reasonable certainty, that any person has violated any provision of 
such forest laws, shall immediately take action against the offender, by 
making complaint before the proper magistrate, or by information to the 
proper county attorney, and shall obtain all possible evidence pertaining 
thereto. Failure on the part of any paid fire warden to comply with the 
duties prescribed in this act shall be a misdemeanor, and punishable by a 
fine of not less than twenty dollars nor more than one thousand dollars, 
or imprisonment in the county jail for not less than ten days nor more than 
twelve months, or by both such fine and imprisonment; and upon his con- 
viction, the district court wherein he is convicted shall forthwith declare 
his office vacant, and notify the proper appointing power thereof. 


History: En. Sec. 12, Ch. 147, L. 1909; 
re-en. Sec. 1834, R. C. M. 1921. 


81-1414. (1835) Additional powers of fire wardens. All fire wardens 
shall have authority to call upon any able-bodied citizen between the ages 
of eighteen and fifty years, resident in the vicinity, for assistance in putting 
out fires; and any such person who refuses to obey such summons, except 
for good and sufficient reason, is guilty of a misdemeanor, and upon con- 
viction shall be fined in a sum not less than fifteen nor more than fifty 
dollars, or imprisonment in the county jail not less than one nor more than 
thirty days, or both such fine and imprisonment; provided, that no citizen 
shall be called upon to fight fire a total of more than five days in one year. 


History: En. Sec. 13, Ch. 147, L. 1909; 
re-en. Sec. 1835, R. C. M. 1921. 


81-1415. (1836) Duties of fire wardens and forester. The state forester, 
assistant forester, and all fire wardens (except volunteer wardens), under 
such rules and regulations as the state board of land commissioners may 
provide, shall protect the timber of the state, and especially the timber 
owned by the state, from destruction by fire, and for such purpose, in emer- 
gencies, may employ men and incur other expenses, when necessary; pro- 
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vided, that no fire warden shall incur any expense in excess of fifty dollars, 
without express authority of the state board of land commissioners. 


History: En. Sec. 14, Ch. 147, L. 1909; 
re-en. Sec. 1836, R. C. M. 1921. 


81-1416. (1839) Prosecutions. Whenever an arrest shall be made for 
any violation of the provisions of this act, or whenever any information of 
such violations shall be lodged with him, the county attorney of the county 
in which this act was committed must prosecute the offender or offenders, if 
in his judgment the facts warrant the same. If any county attorney shall 
fail to comply with the provisions of this section, he shall be guilty of a 
misdemeanor, and, upon conviction, shall be fined not less than one hun- 
dred dollars nor more than one thousand dollars; and upon his conviction, 
the district court wherein he is convicted shall forthwith declare his office 
vacant, and notify the proper appointing power thereof. Actions against 
the county attorney shall be brought by the attorney general in the name 
of the state. The penalties of this section shall also apply to any magistrate, 
with proper authority, who refuses or neglects to cause the arrest and 
prosecution of any person or persons, when a complaint under oath of a 
violation of any of the provisions of this act has been lodged with him. 


History: En. Sec. 17, Ch. 147, L. 1909; District and Prosecuting Attorneys¢= 
re-en. Sec. 1839, R. C. M. 1921. 2(5), 11. 
27 C.J.S. District and Prosecuting At- 
torneys §§ 6, 7, 9, 17. 


CHAPTER 15 
PORTABLE SAW MILLS ON FOREST LAND—LICENSE AND REGULATION 


Section 81-1501. Portable saw mill license required. 
81-1502. Application for license—fee. 
81-1503. Issuance of license—term. 
81-1504. Revocation of license for violation of law. 
81-1505. Portable saw mill defined. 
81-1506. Penalty for violations. 


81-1501. (1839.1) Portable sawmill license required. That it shall be 
unlawful to operate a portable sawmill located upon forest lands within the 
state of Montana without first obtaining a license therefor from the state 
forester of the state of Montana. 


History: En. Sec. 1, Ch. 124, L. 1931. Woods and Forests¢=9 et seq. 


71 C.J. Woods and Forests § 23. 
Cross-Reference 


Refuse from mill not to be dumped into 
streams, sec. 26-339. 


81-1502. (1839.2) Application for license—fee. Whenever any person, 
firm or corporation desires to commence the operation of a portable sawmill 
located or to be located upon forest lands within the state of Montana, such 
person, firm or corporation shall make application to the state forester of 
the state of Montana in writing for a license to operate said portable sawmill. 
Said application shall disclose to the state forester the name of the person, 
firm or corporation contemplating the operation of said sawmill, the location 
thereof by section, township and range numbers, the rated capacity of said 
sawmill and the approximate amount of stumpage to be cut at the pro- 
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posed setting and the approximate date desired for the commencement of 
said operation. Said application shall be accompanied by the payment of 
a fee of two dollars ($2.00), which is fixed as the license fee for the 
operation of any portable sawmill, to be credited to the foresters’ co- 
operative fund. 

History: En. Sec. 2, Ch. 124, L. 1931. 


81-1503. (1839.3) Issuance of license—term. Upon the receipt of such 
application and the payment of the fee herewith provided, the state forester 
shall issue’ a license to the person, firm or corporation applying therefor, 
which said license shall be upon a form provided by the state forester and 
shall cover such period as said sawmill shall remain in continuous operation 
on a single setting or location, or until revocation by the state forester. 

History: En. Sec. 3, Ch. 124, L. 1931. 


81-1504. (1839.4) Revocation of license for violation of law. When- 
ever it shall appear that there is a violation of any law of the state of 
Montana enacted for the protection of the forest and forest lands of said 
state in connection with the operation of said portable sawmill or in the 
protection of the lands from which the timber sawed or to be sawed at said 
mill is cut, the state forester may in the exercise of his discretion revoke 
said license and thereby suspend the operation of such sawmill until the 
conditions constituting a violation of law shall have been remedied and 
removed. 

History: En. Sec. 4, Ch. 124, L. 1931. 


81-1505. (1839.5) Portable sawmill defined. For the purpose of this 
act a portable sawmill is defined to be any sawmill located upon forest lands 
within the state of Montana and having a rated capacity of less than five 
thousand feet per hour of operation. 

History: En. Sec. 5, Ch. 124, L. 1931. 


81-1506. (1839.6) Penalty for violations. Any person, firm or corpo- 
ration violating the provisions of this act shall be guilty of a misdemeanor ~ 
and upon conviction thereof shall be fined not less than twenty-five dollars 
($25.00) nor more than five hundred dollars ($500.00), which fines are to be 
credited to the general school funds of the state, and this act shall not be 
construed to in any manner affect the civil liability of any person in con- 
nection with the origin or spread of fire in the forest lands of the state of 
Montana. 


History: En. Sec. 6, Ch. 124, L. 1931. Woods and Forests¢-11. 
71 C.J. Woods and Forests § 12. 


CHAPTER 16 
TIMBER SALES—GENERAL PROVISIONS 
Section 81-1601. Sale of timber. 
81-1602. Additional penalty. 
81-1603. Board to defend suits. 
81-1604. State brand—penalty for violation. 


81-1601. (1872) Sale of timber. The state board of land commissioners 
shall have the power to sell timber on state lands, at such price per thousand 
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feet as in its judgment shall be for the best interest of the state, but not 
otherwise ; but no such sale of live timber shall be made at a less price than 
three dollars ($3.00) per thousand feet for white pine, yellow pine and 
spruce and at a less price than one dollar and a half ($1.50) per thousand 
feet for all other timber species. All timber sold or cut from:state lands shall 
be cut and removed under such rules and regulations for the preservation of 
standing timber and the prevention of fires as the state board of land com- 
missioners shall prescribe; in all cases the board must require the person 
cutting the timber to pile and burn or otherwise dispose of the brush and 
slashings in such manner as may be required. Before any sale shall be 
granted, the timber shall be estimated and appraised under the direction 
of the state forester, upon the request and subject to the approval of the 
state board of land commissioners, which estimates and appraisals shall 
show as nearly as may be the amount and values per thousand feet of all 
merchantable timber, together with a statement of the situation of the 
timber relative to risk from fires or damage- of any kind, its distance from 
the nearest lake, stream or railroad, and its value and position as a 
protection to a watershed. 
History: Ap. p. Sec. 3560, p. 193, - References 
Bée!is9| CLINT; ah 18095, Suda om'dy On oslivhe real Bierna obey locmod Bias 


118, L. 1911; amd. Sec. 1, Ch. 26, L. 1919; 
re-en. Sec. 1872, R. C. M. 1921; amd. Sec. 


1, Ch. 132, L. 1933. _ Publie Lands¢16. 
NOTE.—See also sections 81-1404 to 81- 50 C.J. Public Lands § 34. 
1408. 


81-1602. (1879) Additional penalty. In addition to the penalties pro- 
vided for in this code against those committing trespass upon any of the 
lands owned or held in trust, or otherwise, by the state, the state board of 
land commissioners is hereby authorized and empowered, without legal 
process, to seize and take, or cause to be seized and taken, any and all 
lumber, wood, grass, or other property unlawfully severed from the said 
lands, whether the same has been removed from said lands or not, and may 
dispose of the same at either public or private sale, in such manner as will 
be most conducive to the interests of the state, and all moneys arising there- 
from, after deducting the reasonable and necessary expenses of such seizure 
and sale, shall be a part of the permanent fund to which such lands may 
belong. 

History: En. Sec. 7, p. 49, L. 1893; re- ‘References. 
en. Sec. 3566, Pol. C. 1895; re-en. Sec. 2219, State v. American Surety Co. of New 


Rev. C. 1907; amd. Sec. 59, Ch. 147, L. York, 78 M 504, 515, 255 P 1063. 
1909; re-en. Sec. 1879, R. C. M. 1921. 


Public Lands¢>14, 
50 C.J. Public Lands § 33. 


81-1603. (1880) Board to defend suits. For the purpose of determining 
the title to any property seized and taken under the provisions of this act, 
the state board of land commissioners is hereby authorized and empowered 
to defend, in the name of the state, any and all actions that may be brought 
for that purpose, and to do and perform all things necessary to protect 
the interests of the state. 


262 


OIL AND GAS 81-1701 


History: En. Sec. 8, p. 49, L. 1893; References 


re-en. Sec. 3567, Pol. C. 1895; re-en. Sec. Stat Ameri 
2220, Rev. C. 1907; re-en. Sec. 60, Ch. 147, york 78 M 504, 515, 65 P1063 int en 
L. 1909; re-en. Sec, 1880, R. C. M. 1921. Cn 


81-1604. (1881) State brand—penalty for violation. The state forester, 
under the direction of the state board of land commissioners, shall select and 
designate a brand, which he shall place, or cause to be placed, upon all 
timber, logs, boards, or planks that may be seized, as provided for in this 
act. Any person or persons, or any officer or employee of any company, 
association, or corporation, who shall remove, sell, or dispose of any prop- 
erty mentioned in this act, after the same has been seized or marked with 
the state brand, or who shall erase, deface, cut, or destroy any mark upon 
any such property, shall, upon conviction, be imprisoned in the state 
prison for a term of not less than one year nor more than three years, 
and be subject to a fine of not less than five hundred dollars nor more 
than five thousand dollars. 

History: En. Sec. 9, p. 49, L. 1893; References 


re-en. Sec. 3568, Pol. C. 1895; re-en. Sec. Seated PA nicri apneic 
2221, Rev. C. 1907; amd. Sec. 61, Ch. 147, york 78 M 504, 515, O55 P 1063 ogee? 
L. 1909; amd. Sec. 9, Ch. 118, L. 1911; ; ? ? ‘ 

re-en. Sec. 1881, R. C. M. 1921. 


CHAPTER 17 
OIL AND GAS ON STATE LANDS—DISPOSAL OF 


Section 81-1701. _ State oil and gas leases—reservations—royalty—waste. 

81-1702. Area to be leased—limitations—term of leases—operating agreements. 

81-1703. Rentals—filing fee—contiguity of land leased—cancellation and renewal 
of leases. 

81-1704. Royalty—time for payment—computation. 

81-1705. Report of lessees. 

81-1706. Work required to hold lease—extension of time—modification of exist- 
ing leases. 

81-1707. Rules and regulations may be made by board. 

81-1708. Amendment of present leases—ratification. 

81-1709. Bond of lessees. 

81-1710. Conditions of lease—hearings concerning default. 

81-1711. Proceeding with diligence required upon completing productive well. 

81-1712. Disposition of royalties and other moneys. 

81-1713. Approval of federal act amending enabling act. 

81-1714. Correction of errors and refund of money erroneously paid. 

81-1715. Advertising for bids on re-lease of producing or gas land. 

81-1716. Assignments of leases. 

81-1717. Removal of property of lessee at end of term—agreement with new 
lessee concerning property. 

81-1718. Surrender of lease. 

81-1719. Provision for off-set wells to be included in lease—reports of opera- 
tion, production and sale. 

81-1720. State officers not to be interested in leases. 

81-1721. Misconduct of officers in relation to oil or gas leases deemed felony. 

81-1722. False statements relating to oil and gas leases deemed felony. 

81-1723. Effect of unconstitutionality of part of act. 

81-1724. Repealing clause. 


81-1701. (1882.1) State oil and gas leases—reservations—royalty— 
waste. The state board of land commissioners is hereby authorized and 
empowered to lease in such manner as it may determine, not inconsistent 
with the enabling act and the constitution, any state lands to which the 
title has vested in the state and in which the oil and gas rights are not 
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reserved by the United States, for prospecting and exploring for oil and 
gas, mining, drilling, developing and removing the same upon the terms and 
conditions herein prescribed, to any person, association, corporation, domes- 
tic or foreign, or municipality qualified under the constitution and the laws 
of the state of Montana. This power and authority to lease state lands 
for such purposes shall extend to and include all lands owned by the 
state under navigable lakes and streams, and shall also extend to and 
include all those state lands which have been sold but in which the oil 
and gas rights have been reserved by the state of Montana; but in such 
cases and in all cases where the lands are under lease for grazing, agri- 
culture or similar purposes, care shall be taken in issuing the oil and gas 
leases to protect the rights of the purchaser or lessee. 


In every oil and gas lease granted pursuant to the terms hereof there 
shall be reserved unto the state of Montana the right to sell, lease, or 
otherwise dispose of the surface of the lands covered thereby, subject 
always to the rights and privileges granted unto the lessee under such 
oil and gas lease. 

In the case of mortgage lands sold by the state on or subsequent to © 
March 14, 1935, or hereafter sold by it, in which the oil and gas rights 
belong to and are reserved by and for the state, when the state leases 
such lands for oil and gas purposes, the holder of such lands under ecertifi- 
cate of purchase or other contract, or deed from the state, shall be allowed 
a royalty of six and one-quarter per centum (614%) of the oil and gas 
produced by such lands, as provided by section 81-902, to be calculated 
on the same basis as the royalty to be paid to the state as hereinafter 
provided, and to be paid by the lessee directly to the person or persons 
entitled thereto, said six and one-quarter per centum (614%) royalty to 
be deducted frowi the royalty reserved to the state. . 

After the date of this act, all such certificate of purchase holders of 
mortgage lands shall be entitled to one-half (14) of all oil or gas lease 
rentals, bonus or penalty thereafter received by the state, and such one-half 
(14) of the oil or gas lease rentals, bonus or penalty shall be credited to the 
certificate of purchase until such certificate of purchase is paid in full, 
and thereafter such one-half (14) of the oil or gas rentals collected by the 
state board of land commissioners shall be paid to the owner. 


Oil and gas leases issued under the provisions of this act shall all be 
subject to the conditions that the lessee in conducting his explorations and 
- mining or drilling operations shall use all reasonable precautions to prevent 
waste of oil or gas developed in the land or the entrance of water through 
wells drilled by him to the oil or gas sands or oil or gas bearing strata to 
the destruction or injury of the oil or gas deposits. Violations of any of 
these conditions shall constitute grounds for the forfeiture of the lease 
after hearing had thereon before the state board of land commissioners. 

History: En. Sec. 1, Ch. 108, L. 1927; Mines and Minerals¢=5. 


amd. Sec. 1, Ch. 90, L. 1943; amd. Sec. 1, 40 C.J. Mines and Minerals § 409 et seq. 
Ch. 261, L. 1947. 24 Am. Jur. 558, Gas and Oil, § 53. 


81-1702. (1882.2) Area to be leased—limitations—term of leases— 
operating agreements. (1) No oil or gas lease issued on state lands shall 


264 


OIL AND GAS 81-1702 


embrace more than six hundred forty (640) acres, except, however, that 

any section which as surveyed by the government of the United States 

contains more than six hundred forty (640) acres may be included under 

one lease. Any person, association, corporation, or municipality qualified 

to hold an oil or gas lease on state lands may receive from the state board 

of land commissioners or take through assignment, or succession, will, judg- 

ment, decree, or otherwise through the operation of law, more than one 

oil and gas lease to state lands; subject, however, to such regulations and pay 
limitations as the state board of land commissioners may prescribe; both -¢ vd ‘3 , 


‘ 


as to the number of such leases and otherwise. \ ho) y Ht 
Z 


‘ Py 
+ 


F 2 
Z- (2) All leases issued hereunder shall be granted for a period not, 
exceeding ten (10) years and as long thereafter during the term of twenty ) 
(20) years commencing with the date of such lease or leases, as oil or gas : 
of commercial quality and in commercial quantity shall be produced from 1] 
the land covered thereby; /provided, however, (that all drilling, rental and ) A 
\__other obligations are fully “kept and performed ‘by the lessee. oer . 
=~(3) All holders of state oil and gas leases may enter into agreements 
with other persons, associations, firms and corporations for drilling and 
other operations on the state lands under their leases; but no such operating 
agreements shall in any way be binding upon the state until filed with 
the secretary of the state board of land commissioners and approved by 
the board; and no such drilling or operating agreement shall in any way 
affect the obligations of each individual lease holder to the state. 
(4) Nothing contained herein or in prior related acts shall prevent or 
be so construed as to prevent the state board of land commissioners from 
entering into agreements for the pooling of acreage with others for unit 
operations for the production of oil or gas, or both, and the apportionment 
of oil or gas royalties, or both, on an acreage or other equitable basis, and 
from modifying existing leases and leases hereafter entered into with 
respect to delay rentals, delay drilling penalties and royalties in accordance 
with such pooling agreements and such unit plans of operation; provided, 
however, that such agreements shall not change the percentage of royalties 
to be paid to the state from the percentages as fixed in its leases. 


(5) The state board of land commissioners is hereby authorized to 
extend the term of oil and gas leases issued prior to the date when this 
act takes effect, and where oil or gas of commercial quality and in com- 
mercial quantity is produced from the land covered thereby, from a term 
of fifteen (15) years commencing with the date of such lease or leases to 
the term of twenty (20) years commencing with the date of such lease 
or leases. Oil or gas of commercial quality and in commercial quantity 
produced from any part of a unit in which state lands are included by 
virtue of a pooling agreement, shall be deemed to be produced from the 
state lands therein, within the meaning of this provision, and the term of 
the oil and gas lease or leases covering such lands, and of the pooling 
agreement covering the same, may be extended as hereinabove provided. 

History: En. Sec. 2, Ch. 108, L. 1927; Constitutionality 
amd. Sec. 1, Ch. 193, L. 1931; amd. Sec. 1, Held, that this act, authorizing pooling 
Ch. 171, L. 1933; amd. Sec. 1, Ch. 109, L. agreement covering private and state 


1941; amd. Sec. 1, Ch. 91, L. 1943; amd. school lands, is not open to constitutional 
Sec. 1, Ch. 128, L. 1945. or other objections; that sec. 11 of the 
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enabling act has application only where 
the land as a whole is sold, and not where 
merely an interest or estate therein is 
disposed of; and provision in lease as to 
free use of gas by lessee in development 
work held not a donation under art. XIII, 
sec. 1 of the constitution; and in view 
of nature of natural gas, the state’s 
rights, under a pooling agreement under 
which state secures its proportionate share 
of gas brought to surface in unit area, 
are protected. Toomey v. State Board of 
Land Commissioners, 106 M 547, 550, 559, 
563, 81 P 2d 407. 


Natural Gas is Ferae Naturae: 
ership In Situ 


The natural gas underlying state and 
other lands included in a proposed pooling 
agreement is considered ferae naturae and 
may be reduced to ownership by the party 
who captures it; it is highly fugitive in 
character, and a well drilled on either 
class of lands may drain the gas from that 
surrounding it; there is no actual owner- 
ship of gas in situ. Toomey v. State Board 
of Land Commissioners, 106 M 547, 562, 
81 P 2d 407. 


Pooling Agreements May Embrace More 
Than 640 Acres 


Held, that while this section provides 


81-1703. 
cellation and renewal of leases. 


No Own- 


(1882.3) Rentals—filing fee—contiguity of land leased—can- 
The minimum annual money rentals to be 


STATE LANDS 


that no oil or gas lease issued on state 
lands shall embrace more than 640 acres, in 
view of provisions in secs. 81-1701 to 81- 
1724, it is apparent that the legislature 
realized that such a restriction is incon- 
sistent with the principles of unit opera- 
tion and therefore excepted such unit 
agreements from the operation of the re- 
striction as to acreage; but covering entire 
structure not required. Toomey v. State 
Board of Land Commissioners, 106 M 547, 
552, 81 P 2d 407. 


Purpose of Pooling Agreements 


The purpose of agreements for the pool- 
ing of acreage for unit operations for the 
production of oil or gas is to conserve the 
natural resources of an oil or gas area, to 
promote its development in an orderly and 
economical manner to meet market condi- 
tions, to avoid waste and to insure a more 
equitable distribution of the proceeds of 
production. Toomey v. State Board of 
Land Commissioners, 106 M 547, 550, 81 
P 2d 407. 


References 

Beck v. Norbeck Company et al., 116 M 
345, 347, 151 P 2d 1014 (cited as Ch. 171, 
laws of 1933). 


paid to the state for oil and gas leases under the provisions of this act 
shall be seventy-five cents (75¢) for each acre of land leased; provided, 


however, that such rental shall in no case be less than fifty dollars ($50.00) 


per annum. 


A filing fee of two dollars and fifty cents ($2.50) for each oil and gas 


lease issued and a fee in the same amount for each assignment shall be paid 
to the register of state lands. Such filing fee and the first year’s rental 
shall be paid before the issue of the lease. The rentals for each subsequent 
year of the lease shall be due and payable thirty (30) days before the begin- 
}? ning of such subsequent year. 

a The lands shall be leased in as compact bodies as the form and areas 
of the tracts held by the state and offered for lease will permit. No lease 
shall embrace non-contiguous sub-divisions of lands unless such sub-divisions 
shall be within an area comprising not more than one square mile. 

In all cases where an oil and gas lease hereafter issued shall be sur- 
rendered for cancellation before its expiration, relinquish to the state, 
or cancelled through proceedings on the part of the state, no new lease on 
the lands under such lease shall be issued within thirty (30) days from the 
date of cancellation or relinquishment. , (This restriction shall not apply 
however in case of bona fide assignment.) 
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g1-1704 | History: En. Sec. 3, Ch. 108, L. 1927. 
Amende | 
ure Sg 81-1704. (1882.4) Royalty—time for payment—computation. In every. 
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Aan J | 81-1706 
he 
as consideration therefor, in addition to the rentals as hereinbefore provided, 
(a royalty in all oil and gas produced and saved from all lands covered 
| thereby, and not used for light, fuel, and operation purposes on the leased 
premises, which shall be equivalent to the full market value, as ascertained 
by the state board of land commissioners at the date of such lease, of the 
estate or interest of the state in the lands and oil and gas deposits disposed \ 
of under such lease; provided that such royalty reservation shall not be ‘\ 
_ Jess than twelve and one-half per cent (1214%) of the whole thereof. Such | | 
“~ lease shall provide for the rendering of payment of such royalty in the — 
following manner and upon the following terms: 


The lessee shall pay to the state, in cash, for all oil and gas royalty 
reserved, the posted field price existing on the day such oil or gas is run \ 
into any pipe line or storage tank to the credit of the lessee, plus any bonus 2 
actually paid, or agreed to be paid, to the lessee, for such oil or gas; or, / 
at the option of the state, exercised in writing by the state board of land 
commissioners not oftener than every thirty (30) days, the lessee shall 
deliver the state’s royalty oil or gas free of cost or deductions, into the pipe 
line to which the wells of the lessee may be connected or into any storage 
designated by the state and connected with such wells. 

History: En. Sec. 4, Ch. 108, L. 1927. 


81-1705. (1882.5) Report of lessees. On or before the 15th day of each 
month every holder of an oil or gas lease shall make a report to the register 
of state lands for the preceding calendar month, which report shall be in 
such form as the state board of land commissioners may prescribe. Such 
report shall show the amount of oil or gas produced and saved during 
such preceding month, the price obtained, the total amount of all sales, 
and such additional information as may be required and shall be verified 
by the affidavit of the lessee or some responsible person having knowledge 
of the facts, and shall be accompanied by payment of the amount due the 
state as royalty for the month covered by the report. 

History: En. Sec. 5, Ch. 108, L. 1927. 


81-1706. (1882.6) Work required to hold lease—extension of time— 
modification of existing leases. In each and every oil and gas lease granted © 
by the state there shall be reserved unto the state board of land commis- — \ 
sioners full power and authority to declare termination of the same upon 


if 
g J fa’ s & 
oy 
if > | 
SF 
Ae 


OIL AND GAS Pee eg 


WAR GHA 


MA) 


failure of the lessee to drill at least one well upon the leased premises not —N 
less than six (6) inches in diameter to the depth of at least one thousand | te 
(1,000) feet, unless oil or gas in commercial quantity and of commercial | coe 
quality shall be encountered at a shallower depth within two years after the AN 
date of the lease; provided further, that if oil or gas in commercial quan- SS 
tities is not found at the depth of one thousand (1,000) feet or less, then , —_ 
in that event the lessee shall continue drilling with diligence to such depth Ze 
as may be necessary to make reasonable test for oil or gas. The board | «yy 
may, in its discretion, upon satisfactory showing by the lessee, extend the a 


time for the commencement or completion of such drilling obligation from we 
year to year, not exceeding ten (10) years from and after the date of the | : 
lease, upon such terms and considerations as the board may determine, and 

upon the payment to the commissioner of state lands and investments of ae, 
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: such penalty, if any, as the board in its discretion may determine, for 
each year beginning with the third year, payable each year in advance. 
Upon proper application and showing, the state board of land commis- 
sioners may in its discretion modify any existing oil and gas lease hereto- 
fore issued under the provisions of chapter 108, laws of 1927 (sections 
81-1701 to 81-1724), so as to conform with the provisions of this act. Any 
such modification when granted by the board shall be made in writing. 


History: En. Sec. 6, Ch. 108, L. 1927; 
amd. Sec. 2, Ch. 171, L. 1933. 


81-1707. (1882.7) Rules and regulations may be made by board. The 
board shall have the power and authority to prescribe such rules and regula- 
tions and to do and perform all acts and things not inconsistent with the 
enabling act, the constitution, and the statutes of this state as it may deem 
necessary and proper relating to the leasing of state lands for oil and gas 
exploration and development. 


History: En. Sec. 7, Ch. 108, L. 1927. sioners, 106 M 547, 558, 81 P 2d 407; State 
ex rel. Handel Oil Co. v. State, Mirile$ 

References -:167 P 2d 844, 846. 

Toomey v. State Board of Land Commis- 


81-1708. (1882.8) Amendment of present leases — ratification. Any 
holder of an existing oil and gas lease heretofore issued shall have the right 
to exchange such lease for an amended lease issued under the provisions 
of this act and embracing the same land. When the holder of any such 
lease makes written application to the board in due form for such exchange, 
the board shall issue an amended lease, embracing the same land as the 
former lease, in the ordinary and regular form duly adopted by the board 
under the provisions of this act subject to the same royalty reservations 
unto the state; but there shall be deducted from the term for which such 
amended lease may be issued, the time that has passed from the date of the 
issue of the former lease to the date of the issue of the amended lease, and 
the lessee shall be credited on the amended lease with development work per- 
formed on the leased premises under the former lease. 

All existing oil and gas leases heretofore executed by the register of 
state lands on behalf of the state of Montana are hereby ratified, con- 
firmed, and approved, provided, that the holder of any such lease shall, 
within ninety (90) days from the date this act goes into effect, file in the 
office of the register of state lands consent in writing to the amendment 
of such lease to contain a reservation to the state of the right at all times 
to take and receive its royalties in money or kind in accordance with the 
provisions of section 81-1704, and- failure or refusal of the holder of any 
such lease to file such consent within such time shall automatically deprive 
such lessee of all of the benefits conferred by this act. 

History: Hn. Sec. 8, Ch. 108, L. 1927. 


81-1709. (1882.9) Bond of lessees. The state board of land commis- 
sioners shall require lessees of oil and gas leases and assigns thereof to 
furnish bonds to the state in form and substance prescribed by law or by 
regulations of the board and in amount, or amounts, adequate to indemnify 
the state against loss, damage or detriment by reason of failure of the lessee 
to fully discharge the obligations contained in any lease or assignment 
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thereof, including the payment of any money penalties fixed by the board; 
provided, that no bond in excess of twenty thousand dollars ($20,000.00) 
shall be required under any one lease for any one year.. 

History: En. Sec. 9, Ch. 108, L. 1927. 


81-1710. (1882.10) Conditions of lease—hearings concerning default. 
All oil and gas leases granted by the state pursuant to the terms of this 
act shall provide for forfeiture and cancellation thereof upon failure of the 
lessee to fully discharge the obligations provided therein, after written 
notice from the state and reasonable time allowed to the lessee for perform- 
ance of any undertaking or obligation specified in such notice concerning 
which the lessee is in default. The state board of land commissioners is 
hereby granted full power and authority to order and hold hearings on any 
matter or question involving oil and gas leases, under such rules and regula- 
tions as it may adopt; and any lessee, upon application therefor, shall be 
granted a hearing on any notice or demand of the said board before any 
lease is declared forfeited or cancelled by the board. 

History: En. Sec. 10, Ch. 108, L. 1927. 


81-1711. (1882.11) Proceeding with diligence required upon completing 
productive well. The lessee shall be required, upon completing a commer- 
cially productive oil or gas well upon the leased premises, to proceed with 
reasonable diligence to drill such additional wells to the depth of the forma- 
tion found commercially productive or to such depth as may be necessary to 
economically test, develop and operate the deposits discovered. No lessee 
shall, however, be required to drill to completion more than one well under 
any one lease during any one calendar year, or a total number of wells 
under any one lease in excess of the total number of forty (40) acre 
subdivisions of land held under such lease; and, as to lands found valuable 
for gas production only, the drilling obligation of the lessee shall be con- 
fined to a total number of wells equal to the total number of tracts 
comprising one hundred and sixty (160) acres of land included in the lease ; 
except, as the drilling of off-set oil or gas wells necessary to protect the 
leased premises and deposits from loss or depletion due to wells drilled on 
contiguous lands shall require greater diligence in drilling and a greater 
number of wells to be drilled; provided, that the performance of said 
well drilling operations may be suspended only by and with the consent of 
the state board of land commissioners during the time oil or gas pre- 
viously discovered cannot be marketed at a profit or for other good cause 
shown. 

History: En. Sec. 11, Ch. 108, L. 1927. 


81-1712. (1882.12) Disposition of royalties and other moneys. All fees, 
rentals, penalties, royalties and bonuses collected for or under such leases 
shall be paid to the register of state lands and by him credited as follows: 
All fees and penalties. shall be credited to the state general fund; all rentals 
shall be credited to the income fund of the grant to aren the lands 
under each lease belong; all moneys collected as royalties and bonuses 
shall be credited to the permanent fund arising from the grant to which 
the land under each particular lease belongs and become and forever 
remain an inseparable and inviolable part thereof; provided, however, that 
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all royalties and bonuses collected from the lands forming part of the 
capitol building grant shall be available as income the same as all other 
receipts from such lands; and provided further that all moneys received 
as rentals, royalties and bonuses for or under leases on lands owned by 
the state of Montana and not held in trust for the public schools of the 
state or for any state institution shall be credited, one-half to the state 
general fund and one-half to the state permanent revenue fund as defined 
by article XXI of the constitution. 


History: En. Sec. 12, Ch. 108, L. 1927. 40 C.J. Mines and Minerals § 409 et seq.; 
59 C.J. States §§ 3, 7, 8. 


Ric and Minerals¢—5; States¢126, 

81-1713. (1882.13) Approval of federal act amending enabling act. 
The state of Montana, for the purpose of enabling it to take advantage of 
the powers to it granted by the United States, mentioned in an act of the 
67th Congress, No. 48, entitled: ‘An act to amend an act approved February 
22, 1889, entitled: ‘An Act to provide for the division of Dakota into two 
states and to enable the people of North Dakota, South Dakota, Montana 
and Washington to form constitutions and state governments and to be 
admitted into the Union on an equal footing with the original states, and 
to make donations of public lands to such State’,” approved August 11th, 
1921, hereby accepts said powers as of said date of approval of said amend- 
atory act. 

History: En. Sec. 13, Ch. 108, L. 1927. States€—9. 
59 C.J. States §§ 33-36. 

81-1714. (1882.14) Correction of errors and refund of money errone- 
ously paid. The state board of land commissioners is hereby authorized to 
correct errors of any kind in leases, conveyances or other instruments in 
writing issued pursuant to the terms hereof and to cause any and all 
moneys erroneously paid to the state under oil and gas leases, applications 
therefor, or lands and the products thereof covered thereby, to be refunded 
to the person or persons entitled thereto from the proper fund. 

Historp: En. Sec. 14, Ch. 108, L. 1927. 


81-1715. (1882.15) Advertising for bids on re-lease of producing or gas 
land. In the case of all leases issued under this act where oil or gas has been 
produced, the state board of land commissioners shall at the expiration 
thereof, or termination for any cause, advertise the land held thereunder 
for re-leasing and lease the same to the highest responsible bidder therefor 
at public auction. 

In the case of all leases issued under this act where oil or gas has not 
been produced, the board shall at the expiration thereof, or termination 
for any cause, advertise the land held thereunder for re-leasing and lease 
the same to the highest responsible bidder therefor at public auction, if in 
the judgment of the board such advertising and puble auction will result 
in leasing of the land on terms more advantageous to the state; provided, 
however, that when the lands are advertised for re-leasing, any person, 
association, firm or corporation who held such lease at the expiration 
thereof, whether oil or gas had been produced thereunder or not, shall 
have the privilege of re-leasing the same at such highest responsible bid 
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offered therefor, upon such terms and conditions as may be prescribed by 
the said board or by the legislative assembly; and the board shall have the 
privilege of rejecting any and all bids. 


History: En. Sec. 15, Ch. 108, L. 1927; 
amd. Sec. 3, Ch. 171, L. 1933. 


Operation and Effect 


Since this section giving original lessee 
of mineral interest in state land preferen- 
tial right to renew does not say when 
prior lessee shall exercise his right of 
preference, matter of fixing the time is 
left open for action by the state board of 


Id. Prior lessee of state oil lands lost 
its preferential right under statute to re- 
newal of lease, where lessee’s representa- 
tives who were present at bidding on land 
declined to make any decision as to wheth- 
er lessee would match highest bid for lease 
though offered an opportunity to do so, 
and prior lessee made no effort to renew 
it until presented to board of land com- 
missioners a personal check in amount of 


land commissioners. State ex rel. Handel 
Oil Co. v. State, __. M __, 167 P 2d 844, 
846. highest bidder’s bid. 


81-1716. (1882.16) Assignments of leases. The assignment of any oil 
and gas lease issued under the provisions of this act,! either in whole or as to 
subdivisions of land embracing not less than forty acres covered thereby, 
made to an assignee qualified as provided herein, shall be permitted. Such 
assignment shall not, however, be binding upon the state until filed in the 
office of the register of state lands accompanied by the required fees and 
bond, together with such proof of qualifications(as may be required by the 
state board of land commissioners,)and approved by said board or its lawful 
representative; provided, that the approval of any such assignment so filed 
and supported shall not be withheld in any case where the rights or inter- 
est of the state in the property assigned will not in the judgment of the 
board be prejudiced thereby, and the decision of the board in all cases to 
be subject to appeal upon proper court proceedings.( All other assign- 
ments of oil and gas leases issued under the provisions of this act or 
interests therein shal! be subject to approval by the state board of land 
commissioners and shall be binding upon the state in the discretion of 
said board. 
pT En. Sec. 16, Ch. 108, L. 1927. 


bid of highest bidder at board’s meeting 
eight days later when board accepted 


81-1717. (1882.17) Removal of property of lessee at end of term—agree- 
ment with new lessee concerning property. (1) Upon the termination for 
any cause, of any lease issued pursuant to this act, the former lessee shall 
have six (6) months after the date of said termination within which to re- 
move all machinery, fixtures, improvements, buildings and equipment be- 
longing to him, upon said premises, except casing in the wells and other 
equipment or apparatus necessary for the preservation of any oil or gas well 
or wells; provided, however, that as to such casing, equipment and ap- 
paratus, any succeeding lessee, or in the event there be no succeeding lessee, 
the state of Montana, wishing to have such property left upon the premises, 
shall pay the reasonable value thereof, in cash, to the former lessee, but if 
the succeeding lessee or the state of Montana acting through its board of 
state land commissioners, is unable to agree with the former lessee upon the 
reasonable cash value of such casing, equipment and apparatus, then the 
succeeding lessee or the state of Montana, as the case may be, shall pay 
in cash, to the former lessee therefor, such sum as may be fixed as a reason- 
able price by a board of three appraisers, one of whom shall be chosen by 
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the successful bidder, one by the former lessee and ‘the third by the two 
so chosen, and whose appraisal shall be reported to the respective parties 
in writing, and thereupon be final and conclusive. 

(2) The former lessee may remain in possession and manage the land 
and property formerly covered by his lease until the value of said casing, 
equipment and apparatus which such succeeding lessee or the state of Mon- 
tana itself, desire to have left upon said premises, is fixed, in the manner 
hereinbefore provided, and shall have been paid to him, in cash, and during 
such time as such former lessee remains in such possession, he shall be en- 
titled to retain the same share of the products of the premises as inured to 
him during the term of his lease. Should the state of Montana or other 
bidder, not desire any of lessee’s property, as provided in this paragraph, 
the lessee shall properly plug all wells and remove all of said property from 
said lands. 

History: En. Sec. 17, Ch. 108, L. 1927. 


81-1718. (1882.18) Surrender of lease. The lessee under any oil and 
gas lease granted by the state shall have the right at the termination of any 
rental year by giving to the register of state lands 30 days’ previous notice 
in writing, of such intended surrender, to surrender and relinquish such 
lease to the state in whole or as to any legal subdivision of the lands 
covered thereby and be thereupon discharged from any obligation not 
theretofore accrued as to lands so surrendered and relinquished, without 
prejudice to the continuance of the lease as to lands not surrendered. or 
relinquished. Any lessee holding any oil and gas lease or leases issued 
prior to the passage of this act shall have the right to surrender any such 
lease and to accompany any such surrender with an application for a new 
lease or leases upon all or any portion of the land so surrendered; and, 
thereupon such application shall have preference over all other applica- 
tions submitted for the same lands and a lease or leases upon the lands 
described in such application shall, subject to the terms of this act, be 
forthwith granted to such former lessee, upon compliance by the lessee 
with the requirements hereof and the regulations Drom eateg by the state 
board of land commissioners. 

History: En. Sec. 18, Ch. 108, L. 1927. 


81-1719. (1882.19) Provision for off-set wells to be included in lease— 
reports of operation, production and sale. Oil and gas leases granted by the 
state shall contain suitable provisions imposing upon all lessees the obliga- 
tion to drill off-set wells wherever and whenever necessary to prevent waste 
and damage to the property of the state; also to make such report of opera- — 
tion, production and sales, as well as payments due the state, in the manner, 
at the time and to such representative of the state as may be required by 
the state board of land commissioners. 

History: En. Sec. 19, Ch. 108, L. 1927. 


81-1720. (1882.20) State officers not to be interested in leases. It shall 
be unlawful for any member of the state board of land commissioners, for 
any of the officers or employees of the department of state lands and invest- 
ments, and for any officer or employee of any other department or office 
of government of the state of Montana which is required to inspect or 
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examine oil or gas wells or otherwise, to gather field information in regard 
to prospecting for oil and gas or the production thereof, hereafter to lease 
or to become interested in any manner in any oil or gas lease on state lands. 


History: En. Sec. 20, Ch. 108, L. 1927; 
amd. Sec. 4, Ch. 171, L. 1933. 


81-1721. (1882.21) Misconduct of officers in relation to oil or gas leases 
deemed felony. <Any officer, employee or representative of the state of 
Montana, who directly or indirectly accepts any money or any other valu- 
able thing, except his regular and lawful compensation, for performing, or 
not performing an official act under the provisions of this act, or for modify- 
ing the performance thereof, shall be guilty of a felony. Any officer, em- 
ployee, or representative of the state who knowingly and wilfully makes any 
false classification or appraisal of any state land or interest of the state 
therein, or of any oil and gas deposits in which the state is interested, or who 
knowingly and wilfully makes any false report of any such classification 
or appraisal, shall be guilty of a felony. 


History: En. Sec. 21, Ch. 108, L. 1927. 11 C.J.S. Bribery §§ 1, 2; 59 C.J. States 
§ 229 et seq. 


Bribery€-1(1); States¢—81. 


81-1722. (1882.22) False statements relating to oil and gas leases 
deemed felony. Any person who shall knowingly make and file in any de- 
partment, bureau or office of the state of Montana any application, state- 
ment, or report in writing required by regulation promulgated pursuant to 
the provisions of this act containing any false statement of a material fact, 
shall be guilty of a felony. 


History: En. Sec. 22, Ch. 108, L. 1927. 2 C.J.S. Agency §10; 37 CJ.S. Fraud 
154, 


Fraud@=68. 


81-1723. (1882.23) Effect of unconstitutionality of part of act. If any 
subdivision, section or part of section of this act shall be found to be uncon- 
stitutional, such finding of unconstitutionality shall not affect the re- 
mainder of this act, but such remainder shall be in full force and effect 
and shall be carried out and the state board of land commissioners is hereby 
specifically charged with the duty of exercising to their full extent the 
general grant of powers given to it by the constitution of the state in 
order to accomplish that purpose. 


History: En. Sec. 23, Ch. 108, L. 1927. Statutes©—64(2). 
59 C.J. Statutes § 213 ce. 


81-1724. (1882.24) Repealing clause. All acts and parts of acts in con- 
flict with any of the provisions of this act are hereby repealed. Provided, 
however, that nothing herein contained shall be construed to repeal any of 
the provisions of sections 60-101 through 60-104, or to derogate any of the 
powers therein granted to, or the duties therein prescribed for, the board of 
railroad commissioners of the state of Montana. 


istory: En. Sec. 24, Ch. 108, L. 1927.  Statutes@>157. 
gay ; 59 C.J. Statutes § 507. 
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CHAPTER 18 
HYDRO-ELECTRIC POWER SITES ON STATE LANDS 


Section 81-1801. Power site defined. 
81-1802. Lease or license of power sites. 
81-1803. Application for lease or license—action thereon by the board. 
81-1804. Joint development with the United States. e 
81-1805. Amortization of investment. 
81-1806. Restrictions and regulations. 


81-1801. (1904.1) Power site defined. The words, “power site,” as used 
in this act shall mean not only the state owned land on which the dam is con- 
structed, but also each separate tract of such land which will become part 
of the reservoir and which in and of itself makes an essential contribution 
to the value of the power site as a whole of not less than five (5%) per 
cent of the entire value of such power site. 


History: En. Sec. 1, Ch. 123, L. 1931. ElectricityC-114. 
29 C.J.S. Electricity §§ 6-9. 


81-1802. (1904.2) Lease or license of power sites. It shall be unlawful 
to sell or advertise for sale state lands constituting power sites or part of 
power sites capable of developing hydro-electric energy in commercial 
quantities; but the state board of land commissioners is hereby granted 
power and authority to issue lease or license to any person, corporation or 
municipality for the development of such power sites and the distribution, 
use and disposition of the electric energy generated thereon, as herein more 
specifically provided. 


History: En. Sec. 2, Ch. 123, L. 1931. 29 C.J.S. Electricity § 4; 50 C.J. Public 
Lands § 648. 


Electricity€-10; Public Lands€158'4. 


81-1803. (1904.3) Application for lease or license—action thereon by 
the board. (1) Whenever an application in writing has been presented to 
the state board of land commissioners for lease or license on a power site on 
state lands, the board shall make such preliminary examination as to the 
value of the power site, as to the plans of development submitted by the 
applicant and of all other matters relating to the proposed development as 
it deems necessary for the proper disposition of the business. If these pre- 
liminary investigations and the offer made for lease or license are such that 
the board deems further proceedings on the application to be justified, it 
shall cause notice of the proposed lease or license to be published not less 
than once each week during not less than six weeks previous to the meeting 
at which further consideration will be given to the application in two news- 
papers of general circulation throughout the state, one of such newspapers 
to be published in the neighborhood of the location of the power site. 


(2) At this meeting all other applications which may have been 
received for lease or license to such power sites shall be duly considered to- 
gether with the application originally filed. The board shall have the right to 
reject any or all bids. If, however, the board finds that any of the bids 
submitted offers. to pay adequate rental for such power site, shows to 
the satisfaction of the board that it is capable of carrying out the proposed 
development and to render efficient service to the customers that will be 
served from such power development, and intends in good faith without 
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any unnecessary delay to proceed with the development, then the board 
shall accept such bid; provided, however, that if more than one such 
acceptable bid is received, then the lease or license shall be awarded to the 
person, corporation or municipality whose offer, considered in its totality, 
is the most advantageous to the state. In ease one of the applicants is a 
municipality, its bid shall have preference provided that it is in all respects 
as advantageous to the state as the bid which has been submitted by any 
person or corporation; provided, however, that the rental to the state must 
be paid annually or semi-annually and such rental shall not be less than 
the full market value of the estate or interest disposed of through the 
granting of the lease or license, such value to be carefully ascertained from 
all available sources. The term of the lease shall not exceed fifty (50) years. 
History: En. Sec. 3, Ch. 123, L. 1931. 


81-1804. (1904.4) Joint development with the United States. If the 
state land constituting such power site is part of a larger power site owned 
or controlled by the government of the United States, then the board may 
grant a joint lease or license with the United States for the development of 
the power site and the distribution, use and disposition of the electric energy 
generated at such power site under the laws of the United States and regu- 
lations issued pursuant thereto, and such lease or license may be granted 
for a term not exceeding fifty (50) years. The share or percentage of 
ownership of the state in such joint power site shall be in proportion to the 


total contribution that the lands of the state make to the value of the 


entire power site; and before the share of the state in such power site is 
advertised for lease or license, the percentage of the state’s share in the 
entire power site must be calculated and agreed upon between the state 
and the United States. The fee or compensation from time to time to be 
paid to the state under such lease or license shall be calculated on the basis 
of the state’s share of ownership in the entire power site as caleulated and 
agreed to; provided, however, that it shall not be less than the full market 
value of the estate or interest disposed of in such lands through the 
granting of the lease or license to be carefully ascertained from all avail- 
able sources. Before such lease or license is issued, notice thereof must be 
given in the same manner as herein required for the issuance of a separate 
lease or license by the state. 
History: En. Sec. 4, Ch. 123, L. 1931. 


81-1805. (1904.5) Amortization of investment. In all cases where the 
lease or license issued by the United States requires the amortization of the 
investment made in dams, machinery, equipment and appurtenant works, 
such amortization requirement shall also apply to that portion of the invest- 
ment representing the state’s part or share in the power site so that the state 
will at all times retain its full share of ownership in the power site and in 
the dams, machinery, equipment and appurtenant works. 

If the state lands constitute a separate power site wholly owned by 
the state and independently developed, the lease or license issued by the 
state may provide for the amortization of the capital invested in the dam, 
machinery, equipment and appurtenant works, not including the distribu- 


pond 


tion system, so that ultimately the state will become the owner of the © 


2795 


81-1806 STATE LANDS 


power site including the dam, machinery, equipment and appurtenant works, 
not including the distribution system. 
History: En. Sec. 5, Ch. 123, L. 1931. 


81-1806. (1904.6) Restrictions and regulations. In issuing any lease or 
license under the provisions of this act, the state board of land commission- 
ers shall have the power and it shall be its duty to incorporate in the lease 
or license such reasonable restrictions and regulations as it finds necessary 
in order to protect the interest of the state and its people. 

History: En. Sec. 6, Ch. 123, L. 1931. ! 


CHAPTER 19 
SATISFACTION OF FARM MORTGAGE LOANS 


Section 81-1901. Satisfaction of mortgage and cancellation of notes and obligations. 
81-1902. No fees to be charged for certain instruments and services required 
under act. | 


81-1901. (1937) Satisfaction of mortgage and cancellation of notes and 
obligations. Upon full payment of any mortgage given to secure a loan of 
any of such funds, it shall be the duty of the register of state lands to 
cancel said mortgage and the notes or obligations secured thereby, and 
deliver them to the person paying the same, and he shall also deliver to 
the person paying the same, a full release and satisfaction of said mortgage, 
executed by said register of state lands in the name of the state of 
Montana, which said release and satisfaction shall be recorded in the 
office of the county recorder of the county wherein said lands are situated. 


History: En. Sec. 10, Ch. 124, L. 1917; were those of the common schools and 
re-en. Sec. 1937, R. C. M, 1921. other permanent state educational funds 


NOTE.—This section and section 81-1902 loaned under the provisions of the above 


must be retained in the code so that mort- mentioned: chapter, 
gages which were written under the pro- 
visions of chapter 124, laws of 1917, may 
be still satisfied even though most of chap- Mortgages€~309(2), 314. 

ter 124 itself has been repealed. The 41 C.J. Mortgages §§ 932 et seq., 962 et 
funds above mentioned as “such funds” _ seq. 


81-1902. (1939) No fees to be charged for certain instruments and 
services required under act. No fees of any kind shall be charged or col- 
lected by any county recorder for recording mortgages given to secure loans 
of such funds, or for recording releases and satisfactions of such mortgages, 
and no fees of any kind shall be charged or collected by clerks of district 
courts or by sheriffs for the institution of actions to foreclose such mort- 
gages, or upon sales of lands under such foreclosure proceedings. 

History: En. Sec. 12, Ch, 124, L. 1917; Registers of Deeds@=3. 
re-en. Sec. 1939, R. C. M. 1921. 53 C.J. Registers of Deeds § 34. 
NOTE.—See note under section 81-1901. 


CHAPTER 20 
CAREY LAND ACT BOARD—STATE ENGINEER 


Section 81-2001. Creation of board. 
81-2002. Successors to state arid land commission. 
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81-2003. Membership of board. 

81-2004. Expenses of officers. 

81-2005. Governor as chairman of board—meeting. 

81-2006. State engineer. 

81-2007. Duties of state engineer—reports. 

81-2008. Duties of state engineer. 

81-2009. State engineer authorized to. negotiate. with other states regarding 
interstate waters. ; 

81-2010. Same—bond and oath. 

81-2011. Salary and report of state engineer to board. 

81-2012. Office at state capital. 

81-2013. Assistant secretary. 

81-2014. Salary of assistant secretary. 

81-2015. State not liable—eight hours labor. 

81-2016. Carey land act fund. | 

81-2017. Authority of Carey land act board to cancel outstanding bonds. 

81-2018. Appropriation of water by state. 


81-2001. (1949) Creation of board. For the purpose of enabling the 
state to accept the offer of the United States, made by act of Congress, ap- 
proved August 18, 1894, entitled, “An act making appropriations for sundry 
civil expenses of the government for the fiscal year ending June 30, 1895, 
and for other purposes,” and as amended by an act of Congress, approved’ 
March 3, 1901, for the purpose of reclaiming the lands therein mentioned, 
in accordance with the terms of said acts, so that the state can obtain 
title thereto, a board shall be and is hereby created under the name of 
the Carey land act board, which shall consist of three members, and they 
and their successors shall remain and continue to be such for all the pur- 
poses hereinafter provided. 


History: En. Sec. 1, Ch. 114, L. 1903; Waters and Water Courses@222. 
re-en. Sec. 2238, Rev. C. 1907; re-en. Sec. 67 C.J. Waters § 858. 
1949, R. C. M. 1921. 30 Am. Jur. 663, Irrigation, §§ 94 et seq. 


81-2002. (1950) Successors to state arid land commission. The Carey 
land act board shall be successor of the state arid land grant commission, 
which is hereby abolished, and as such successor shall perform the same 
duties pertaining to unfinished contracts of said commission as were imposed 
upon said commission under the law creating said commission, and defining 
its powers and duties, so far as the same may be necessary to complete such 
contracts or protect the state’s interest. 


History: En. Sec. 2, Ch. 114, L. 1903; 1895, sections 3530 to 3547, political code 
re-en, Sec. 2239, Rev. C. 1907; re-en. Sec. 1895. Act amended by senate bill No. 95, 
1950, R. C. M. 1921. pp. 181 to 193, laws of 1897. 


NOTE.—The state arid land grant com- 
mission was created by act of March 18, 


81-2003. (1951) Membership of board. Said Carey land act board shall 
consist of the governor, secretary of state, and attorney general, none of 
whom shall receive additional compensation for services on said board. 


History: En. Sec. 3, Ch. 114, L. 1903; 1, Ch. 128, L. 1911; re-en. Sec. 1951, R. C. 
re-en. Sec. 2240, Rev. C. 1907; amd. Sec. M. 1921. 


81-2004. (1952) Expenses of officers. The traveling expenses neces- 
sarily ineurred in the performance of his duties as a member of the board, 
by any member of the board, or by the secretary or assistant secretary of the 
board, and the necessary office expenses of the board shall be paid by the 
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state, on sworn statements of account approved by the state board of 
examiners. 


History: En. Sec. 4, Ch. 114, L. 1903; Ch. 128, L. 1911; re-en. Sec. 1952, R. C. M. 
re-en. Sec. 2241, Rev. C. 1907; amd. Sec. 1, 1921. 


81-2005. (1953) Governor as chairman of board—meeting. The gov- 
ernor shall be chairman of the Carey land act board, and shall sign all con- 
tracts made by it. Said board shall meet at the office of said board at the 
state capitol building, at such times as the governor may designate, or when 
called by him. 


History: En. Sec. 5, Ch. 114, L. 1903; Ch. 128, L. 1911; re-en. Sec. 1953, R. C. M. 
re-en. Sec. 2242, Rev. C. 1907; amd. Sec. 1, 1921. 


81-2006. (1954) State engineer. There shall be a state engineer, who 
shall be appointed by the governor of the state, and confirmed by the senate ; 
he shall hold his office for the term of four years, or until his successor shall 
have been appointed and shall have qualified; no person shall be appointed 
to this position who has not such theoretical knowledge and such practical 
experience and skill as shall fit him for the position. 


History: En. Sec. 6, Ch. 114, L. 1903; 
re-en. Sec. 2243, Rev. C. 1907; re-en. Sec. 
1954, R. C. M. 1921. 


81-2007. (1955) Duties of state engineer—reports. The state engineer 
shall: 


1. Act as secretary of the Carey land act board, and perform such 
duties as are imposed upon him by law governing that board, giving special 
attention to the projects already commenced by the state arid land grant 
commission. 


2. With the approval of the state board of land commissioners, he 
Shall examine, or cause to be examined, tracts of land belonging to the 
state or to state institutions, and ascertain how much of same it is prac- 
ticable to irrigate, and report to said land commissioners detailed descrip- 
tion of any such lands as ean be irrigated, and the probable cost of an 
irrigation system for same; and, when directed so to do by said commis- 
sioners, shall prepare plans and specifications for any such irrigation system. 


3. The state engineer shall become conversant with the waterways 
of the state and the needs of the state as to irrigation matters, shall make, 
or cause to be made, measurements and calculations of the ordinary and 
flood discharge of streams, co-operating in this work as much as possible 
with the United States geological survey and the Montana experiment 
station; such measurements to be made on streams in order of their im- 
portance; provided, that measurements already made, if deemed reliable, 
may be adopted. 

4. The state engineer shall keep in his office full and proper records 
of his work, observations, and calculations, all of which shall be property 
of the state. 

5. The state engineer shall prepare and render to the governor, bi- 
ennially, and oftener if required, full and true reports of his work, and 
such suggestions as to laws and amendments as he deems best. 
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eae En. Sec. 7, Ch. 114, L. 1903; References 

re-en. Sec. 2244, Rev. C. 1907; amd. Sec. 1 ; 

Ch. 43, L. 1909; amd. Sec. 1, Ch. 128, L. Rae horean Reshardse ety thopaandne 
1911; re-en. Sec. 1955, R. C. M. 1921. j 


81-2008. (1956) Duties of state engineer. It shall be the duty of the 
state engineer, among other things, to examine all mineral and coal lands, 
and, under direction of the state board of land commissioners, to make 
settlement with the lessees of coal lands, and to make examination of any 
of the lands of the state, when directed by the state board of land commis- 
sioners, or by the register of state lands, for the purpose of ascertaining 
whether the same contain coal or other minerals. 

History: En. Sec. 18, Ch. 147, L. 1909; 
re-en. Sec. 1956, R. C. M. 1921. 

81-2009. (1956.1) State engineer authorized to negotiate with other 
states regarding interstate waters. The state engineer is hereby authorized 
and empowered and it is hereby made his duty in addition to the other 
duties of his office to negotiate with the duly constituted authorities or 
agencies of other states and of the United States in the preparation of inter- 
state compacts or agreements governing the use, distribution and allocation 
of the water of any stream or streams flowing from Montana into such other 
state or states or flowing from such other state or states into Montana. 
He shall cooperate with such other state or states and with the United 
States in making the necessary studies and obtaining the data necessary 
to the preparation of such compacts. Provided that the authority hereby 
given and the duties hereby imposed are limited to the preparation and 
proposal of any such compact and no such compact or agreement shall be 
anywise binding upon the state of Montana until approved by the legis- 
lature of Montana and the legislatures of the other state or states involved 
in such compact. 

History: En. Sec. 1, Ch. 27, Ex. L. 1933. 


81-2010. (1957) Same—bond and oath. Before entering upon the 
duties of his office, the state engineer shall take the oath of office, and shall 
give a bond to the state of Montana in the penal sum of five thousand dollars, 
conditioned upon the faithful discharge of the duties of his office, and for 
the delivery to his successor, or other officer appointed by the governor 
to receive the same, of all moneys, books, and other property belonging to 
the state, then in his hands or under his control, or with which he may be 
legally chargeable as such officer. 

History: En. Sec. 8, Ch. 114, L. 1903; 
re-en. Sec. 2245, Rev. C. 1907; re-en. Sec. 
1957, R. C. M. 1921. 

81-2011. (1958) Salary and report of state engineer to board. The 
state engineer shall receive a salary of three thousand dollars per annum, 
payable monthly. He shall report to the Carey land act board at the end of 
each fiscal year the time he has spent in connection with Carey land work, 
and the said board shall reimburse the general fund out of any money 
available in the Carey fund for the salary of the state engineer for such time 
as he has spent on Carey land work. 

History: En. Sec. 9, Ch. 114, L. 1903; Ch. 118, L. 1913; re-en. Sec. 1958, R. C. M. 
re-en, Sec. 2246, Rev. C. 1907; amd. Sec. 1, 1921. 
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81-2012. (1959) Office at state capital. The state engineer shall keep 
his office at the state capital, in the capitol building. 


History: En. Sec. 10, Ch. 114, L. 1903; 
re-en. Sec. 2247, Rev. C. 1907; re-en. Sec. 
1959, R. C. M. 1921. 


81-2013. (1960) Assistant secretary. Said Carey land act board may, if 
in its judgment necessary, have and appoint an assistant secretary, who shall 
keep a proper record of its transactions, keep its accounts, have charge 
of funds paid to it, of its correspondence and documents, countersign 
papers and instruments, and perform such duties as the board may require. 
He shall have authority to administer oaths whenever necessary in the 
performance of his duties as assistant secretary. He shall give a bond for 
the faithful performance of his duties in an amount to be fixed by the board. 


History: En. Sec. 11, Ch. 114, L. 1903; Ch. 128, L. 1911; re-en. Sec. 1960, R. C. M. 
re-en. Sec. 2248, Rev. C. 1907; amd. Sec. 1, 1921. 


81-2014. (1961) Salary of assistant secretary. The assistant secretary’s 
salary shall be fixed by the board in proportion to services performed, pro- 
vided the sum shall not exceed one hundred and fifty dollars per month. 


History: En. Sec. 12, Ch. 114, L. 1903; NOTE.—Salary fixed at eighteen hun- 
re-en. Sec. 2249, Rev. C. 1907; amd. Sec. 1, dred dollars by chapter 40, laws of 1915. 
Ch. 128, L. 1911; re-en. Sec. 1961, R. C. M. 

1921. 


81-2015. (1962) State not, liable—eight hours labor. Nothing in this 
act shall be construed as authorizing the board to obligate the state to pay 
for any work constructed under any contract, or to hold the state in any 
way responsible to settlers for the failure of contractors to complete the 

work according to the terms of their contracts with the state. In all con- 
tracts let under this act, eight hours shall constitute a day’s work, and no 
Mongolian shall be wnat cd thereon. 


History: En. Sec. 13, Ch. 114, L. 1903; 
re-en. Sec. 2250, Rev. C. 1907; re-en. Sec. 
1962, R. C. M. 1921. 


81-2016. (1963) Carey land act fund. As provided in the act of Con- 
gress, all moneys received by the board from the sale or lease of land 
selected under the provisions of this act shall be deposited with the state 
treasurer to the credit of the Carey land act fund. 


History: En. Sec. 14, Ch. 114, L. 1903; 
re-en. Sec. 2251, Rev. C. 1907; re-en. Sec. 
1963, R. C. M. 1921. 


81-2017. (1964) Authority of Carey land act board to cancel outstand- 
ing bonds. The Carey land act board is hereby authorized and empowered 
to take all steps necessary to secure cancellation of bonds issued for the 
reclamation of arid lands under the act of Congress known as the Carey act, 
and under any acts of the legislative assembly of the state of Montana; to 
accept bonds in payment for canals, water rights, lands and appurte- 
nances, and execute deeds therefor; to compromise claims, and to make 
contracts for the reclamation and settlement of said arid lands. 


History: En. Sec. 1, Ch. 117, L. 1907; 
re-en. Sec. 2252, Rev. C. 1907; re-en. Sec. 
1964, R. C. M. 1921. 
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81-2018. (1965) Appropriation of water by state. The state board of 
land commissioners is hereby authorized, through the state engineer as its 
agent, or otherwise, at its discretion, to appropriate any available waters for 
use upon’ state lands, and to authorize the construction of irrigation work 
for said lands. The appropriation shall be made in the same way and under 
the same laws as those governing the appropriation of water by indi- 
viduals, and said water right laws are hereby made available and may be 
applied by said board or its agent. 


History: En. Sec. 2, Ch. 85, L. 1905; 
re-en. Sec. 2254, Rev. C. 1907; re-en. Sec. 
1965, R. C. M. 1921. 


CHAPTER 21 
RECLAMATION OF ARID LANDS 


Section 81-2101. . Powers of Carey land act board. 
81-2102. Board to have power to enter into contract for reclamation and settle- 


ment of land. vol. 5p281 
81-2103. Power to make rules and regulations. 81-2101- 
_ 81-2104. Members of board not to be interested in contract. 81-2130 
81-2105. Applications to board to reclaim lands. (1966-1995 
' 81-2106. State engineer to examine. oe +35) 
81-2107. Approval of requests for contracts. 215P(2d)966 


81-2108. Deposits to cover preliminary survey. 

81-2109. Contracts and bonds. 

81-2110. Rights of contractor. 

81-2111... Same. 

81-2112. Co-operative reclamation projects. 

81-2113. Default of construction. 

81-2114. ‘Classification of lands. 

81-2115. . Applications to settle lands reclaimed. 

81-2116. Execution of deeds. 

81-2117. Failure of claimants to comply with contract. 
81-2118. Water rights—foreclosure of lien for deferred payments. 
81-2119. Rights-of-way. . 

81-2120. Board may exercise right of eminent domain. 
81-2121. Right of board to appropriate water. 

81-2122. Seal—fees. 

81-2123. Board may permit limited settlements. 

81-2124. Disposition of proceeds of sale or lease of lands. 
81-2125. Expenses. . 

81-2126. Board shall issue biennial reports, 

81-2127. Sale of irrigable state land in farm units. 
81-2128. Withdrawal of lands embraced within irrigation project. 
81-2129. Sale of withdrawn lands at public auction. 
81-2130. Lease of withdrawn lands. 


81-2101. (1966) Powers of Carey land act board. The Carey land act 
board shall have and it is hereby granted full power and authority to take 
all steps necessary to comply with all and singular the conditions of an act 
of Congress approved August 18, 1894, entitled, “An act making appro- 
priations for sundry civil expenses of the government for the fiscal year 
ending June 30, 1895, and for other expenses,’ and all acts amendatory 
thereto now in force or which may hereafter be enacted providing for 
the reclamation of desert lands by state within whose borders the same 
may lie, and acts pertaining thereto, to the end that the state may receive 
the full benefit and advantage accruing to it from the same. Said board 
shall have, and it is hereby given full power to prepare and file any map 
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or maps of any land or lands proposed to be irrigated and reclaimed, 
which shall exhibit the plan showing the mode of contemplated irrigation 
and reclamation, and to enter into contracts on behalf of the state with 
the United States for the reclamation and irrigation of such lands; pro- 
vided, that said board shall have no power, by any such contract, to create 
any indebtedness against the state, or to obligate the state to pay to the 
United States or to any one anything on account of such lands. 


History: En. Sec. 1, Ch. 105, L. 1905; 67 C.J. Waters § 858. 


re-en. Sec. 2255, Rev. C. 1907; re-en. Sec. 30 Am, Jur. 663, Irrigation, §§ 94 et seq. 
1966, R. C. M. 1921. Right of owner of land within reclama- 
tion project in respect of which a water 

References right was allowed upon application pur- 
Valier-Montana Land & Water Co. v. suant to Reclamation Act to a perpetual 
Ries, 109 M 508, 513, 97 P 2d 584... right beyond the control of the Federal 
government for a sufficient amount bene- 

Waters and Water Courses€ 222. ficially to irrigate the land. 115 ALR 1320. 


81-2102. (1967) Board to have power to enter into contract for reclama- 
tion and settlement of land. The said board shall have, in the manner herein- 
after provided, authority to enter into contracts for the reclamation and 
irrigation of any such lands, in respect to which contract may be or may 
have been entered into between the state and the United States, and for 
placing settlers thereon, and any and all contracts heretofore entered into by 
said board for the reclamation, irrigation, and settlement of any lands, for 
the reclamation and irrigation of which the state has heretofore entered into 
contracts with the United States, are hereby ratified and confirmed; pro- 
vided, however, that nothing in this act shall be construed as authorizing 
the board to obligate the state to pay for any work constructed under any 
contract, or to hold the state in any way responsible to settlers for failure 
of contractors to complete the work according to the terms of their con- 
tract with the state. 


History: En. Sec. 2, Ch. 105, L. 1905; 
re-en. Sec. 2256, Rev. C. 1907; re-en. Sec. 
1967, R. C. M. 1921. 


81-2103. (1968) Power to make rules and regulations. Said board shall 
have power to make such rules and regulations for the conduct of its busi- 
ness as may be necessary, which do not conflict with the acts of congress 
relating to Carey land or laws of Montana. 


History: En. Sec. 3, Ch. 105, L. 1905; 
re-en. Sec. 2257, Rev. C. 1907; re-en. Sec. 
1968, R. C. M. 1921. 


81-2104. (1969) Members of board not to be interested in contract. 
No member of the board or any employee thereof shall in any way be 
financially interested in any contract or work contemplated by this act. 


History: En. Sec. 4, Ch. 105, L. 1905; 
re-en. Sec. 2258, Rev. C. 1907; re-en. Sec. 
1969, R. C. M. 1921. 


81-2105. (1970) Applications to board to reclaim lands. Any person or 
persons, company, association, or corporation, constructing, having con- 
structed, or desiring to construct ditches, canals, or other irrigation works 
to reclaim land under the provisions of this act, may file with the board a 
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request for the selection, on behalf of the state by the board, of the land to 
be reclaimed, describing said land by the government survey. This request 
shall be accompanied by a proposal to construct the ditch, canal, or other 
irrigation works necessary for the reclamation of the land asked to be 
selected, and to put settlers on the same. The proposal shall be prepared in 
accordance with the rules of the board, and with the regulations of the de- 
partment of the interior. It shall state the source of an available and 
adequate water supply, the location and dimensions of the proposed works, 
the estimated cost thereof, and that perpetual water rights inseparable from 
the land reclaimed and to embrace a proportionate interest in the canal or 
other irrigation works will be sold or leased to settlers on the land to be 
reclaimed, and be accompanied by a map of the lands to be reclaimed, and 
the route of the ditches or canals to be constructed. 
History:. Hn. Sec. 5, Ch. 105, L. 1905; 


re-en. Sec. 2259, Rev. C. 1907; re-en. Sec. 
1970, R. C. M. 1921. 


81-2106. (1971) State engineer to examine. Whenever the state engi- 
neer shall in his judgment, from an examination of the maps and field notes 
submitted for his examination, be unable to determine whether or not the 
proposed irrigation works are feasible and adequate, whether or not the 
proposed cost of construction is reasonable, and whether or not the lands 
proposed to be irrigated are of such character as to come under the pro- 
visions of the aforesaid acts of Congress, the board may direct the engineer 
to make, or cause to be made by some qualified assistant, such survey or 
examination as will enable him to report intelligently thereon to the board. 

History: En. Sec. 6, Ch. 105, L. 1905; 


re-en. Sec. 2260, Rev. C. 1907; re-en. Sec. 
1971, R. C. M. 1921. 


81-2107. (1972) Approval of requests for contracts. If such request 
shall be approved by the board, it shall forthwith cause reservation of such 
lands to be made, and enter into appropriate contract with the United States, 
subject to the limitations by this act prescribed for the reclamation of the 
same. When requests or proposals are not approved by the board, the 
board shall notify the parties making such proposal of such action and the 
reason therefor. The parties so notified shall have sixty days in which to 
submit a satisfactory proposal, but the board may at its discretion extend 
the time to six months. 

History: En. Sec. 7, Ch. 105, L. 1905; 


re-en. Sec. 2261, Rev. C. 1907; re-en. Sec. 
1972, R. C. M. 1921. 


81-2108. (1973) Deposits to cover preliminary survey. Any person 
wishing to reclaim land under this act may apply to the board for a recon- 
naissance, or a preliminary survey, and the board shall require from such 
applicant a deposit of such an amount as in its judgment will defray the 
expense thereof, and cause such survey to be made by the state engineer ; 
and thereafter the unused part of such deposit, if any, shall be returned to 
such person. Persons at whose instance such reservations are made shall 
pay all land office fees and furnish necessary maps; provided, that the pro- 
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visions of this section shall not apply to co-operative projects described in 
section 81-2112. 
History: En. Sec. 8, Ch. 105, L. 1905; 
re-en. Sec. 2262, Rev. C. 1907; re-en. Sec. 
1973, R. C. M. 1921, 

81-2109. (1974) Contracts and bonds. Upon contracting with the 
United States for the reclamation of such lands, it shall be the duty of the 
board immediately to enter into a contract with the parties submitting the 
proposal in accordance therewith, which contract shall contain complete 
specifications of the location, dimensions, character, and estimated cost of 
the proposed ditch, canal, or other irrigation works, the date or dates when 
the contractor will put-settlers on the reclaimed land, and the price and 
terms upon which the state is to sell or lease the land to the settlers. The 
proposed contractor shall execute a bond in such an amount and with such 
sureties as the board shall require, to be conditioned upon the faithful per- 
formance of the contract with the state, and in case he shall fail, within 
sixty days after being notified by the board that it has contracted with the 
United States for the reclamation of the said lands and is ready to enter 
into a contract with him in accordance with his proposal, or if he shall fail 
within such time to execute such bond, the said board may enter into similar 
contract with any other person, exacting a like bond. No contract shall be 
made by the board which requires a greater time than five years for the con- 
struction of the works, and all contracts shall state that the work shall 
begin within one year from the date of contract, and thereafter to be prose- 
cuted diligently to completion. 


History: En. Sec. 9, Ch. 105, L. 1905; 30 Am. Jur. 663, Irrigation, §§ 94 et seq. 
re-en. Sec. 2263, Rev. C. 1907; re-en. Sec. Priority as between contract holders 
1974, R. C. M. 1921. under a Carey Act project. 26 ALR 296. 


81-2110. (1975) Rights of contractor. The builder of any such canal or 
other irrigation works shall have the right to so construct or to subsequently 
enlarge or make such changes in the same as will permit the water to be 
used for power purposes, and to use any surplus water carried therein 
for such purpose; such construction, enlargement, change, or use to be 
done without cost to or interference with any purchaser or owner of per- 
petual water right from such canal. All income from the use of such water 
for power shall belong to said builder, his heirs, or assigns; but the use 
for power development shall be subordinate to the irrigation and domestic 
use of the water, and shall not interfere in any way with perpetual rights. 

History: En. Sec. 10, Ch. 105, L. 1905; 
re-en. Sec. 2264, Rev. C. 1907; re-en. Sec. 
1975, R. C. M. 1921. 

81-2111. (1976) Same. Any person or company entering into a con- 
tract to construct canals or other irrigation works, and to sell water rights 
to settlers under this act, may maintain and operate the same until perpetual 
water rights appurtenant to ninety per cent. of the lands, to reclaim which 
such works were constructed, have been sold and paid for, when such works 
shall be turned over to the settlers and others owning rights to take water 
from such canals, who shall have the right thereafter to maintain and 
operate it. The contractor, so long as he maintains and operates the irri- 
gation works, shall have the right to collect from settlers on such lands 


284 


RECLAMATION OF ARID LANDS 84-3112 


not to exceed one dollar per acre, per year, for each acre of land to which 
his or her water right is appurtenant, said charge to include the cost of 
maintenance, operation, and delivery of water to said land. 


History: En. Sec. 11, Ch. 105, L. 1905; 
re-en. Sec. 2265, Rev. C. 1907; re-en. Sec. 
1976, R. C. M. 1921. 


81-2112. (1977) Co-operative reclamation projects. (1) It shall be 
the duty of the Carey land act board to aid co-operative reclamation projects 
as follows: Parties desiring such aid shall incorporate as a co-operative irri- 
gation association for the purpose of reclamation by their own labor of arid 
lands open to reservation under the said acts of Congress, and of the settle- 
ment upon said lands. Each member shall subscribe to one share of the stock 
for each forty-acre tract of land to be filed upon and reclaimed by him, 
and the total number of shares issued by such association shall be limited 
to one for each forty acres of land filed upon. After the articles of incor- 
poration are filed with the secretary of state, the fee for which shall be five 
dollars, the association may apply to the Carey land act board for aid, and 
it shall be the duty of the state engineer or his assistant, under such rules 
and regulations as the board may adopt, to investigate the proposed 
project, and, if found feasible, to prepare the maps and data required for 
reserving the land under the Carey act, and subsequently to furnish the 
association with the engineering plans necessary for reclamation, and to 
exercise a general supervisory control over their execution, Thereupon 
the said board shall, if in the judgment of the state engineer the reclama- 
tion of such land is feasible and practicable, cause the same to be reserved, 
and contract with the United States, subject to the same limitations as 
hereinbefore provided, for the reclamation of the same. 

(2) The association shall pay the United States land office fees for the 
reservation of the lands, and immediately after contract shall have been 
entered into with the United States shall pay to the Carey land act board 
twenty-five cents per acre filing fee for each acre reserved. When all or any 
part of said land has been reclaimed, the board shall apply for patent for 
same; provided, that all cash outlay required for obtaining patent shall be 
paid to the board by the association immediately. After water has been 
available for irrigation of said lands for four seasons, the association shall, 
not later than November Ist of said fourth season, pay to the Carey land act 
board such additional amount, not exceeding one dollar per acre, as may 
have been agreed upon between said board and such association before the 
reservation was made, for all said land patented to the state, and thereupon 
deeds shall be issued by the state to each of the stockholders of said asso- 
ciation having settled upon any of said lands, for so many acres as their 
stock may entitle them to respectively. After the state has obtained patent, 
it may issue deeds at any time when the land is paid for, in tracts of not 
less than forty acres nor more than one hundred and sixty acres to any 
stockholder designated by the association, being a settler upon any of said 
lands. Water rights for said lands shall be appurtenant to and inseparable 
from the legal subdivision for which it was appropriated. 


History: En. Sec. 12, Ch. 105, L. 1905; 
re-en. Sec. 2266, Rev. C. 1907; re-en. Sec. 
1977, R. C. M. 1921. / 
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81-2113. (1978) Default of construction. Upon the failure of any 
parties having contracts with the state for the construction of irrigation 
works to begin the same within the time specified by the contract, or to 
complete the same within the time or in accordance with the specifications of 
the contract with the state, or on a cessation of work under the contract for 
a period of six months after the second year, it shall be the duty of the 
board to give such parties written notice of such failure, and if, after a 
period of sixty days from the receipt of such notice, they shall have failed to 
proceed with the work, or to conform to the specifications of their contract 
with the state, the penal bond securing performance of such contract shall at 
once be declared forfeited to the state, and the contract, in so far as it 
relates to any of said land not settled or reclaimed, shall immediately 
thereafter be void. On the application of the said board the attorney 
general shall be required to institute or defend any suits or actions in 
which may, in any manner, be brought in question the rights of the state 
in any lands in which the state has acquired any interest under any of the 
said acts of Congress, and the said board is hereby authorized and em- 
powered, in the name of the state, to execute any conveyances of any prop- 
erty, the title to which is in the name of the state by reason of any acts 
of the said board or its predecessor, the arid land grant commission, a 
conveyance of which is necessary to or made a condition of the relief asked 
for by the state in any such action. 


History: En. Sec. 13, Ch. 105, L. 1905; 
re-en. Sec. 2267, Rev. C. 1907; re-en. Sec. 
1978, R. C. M. 1921. 


81-2114. (1979) Classification of lands. The board shall cause to be 
classified all lands reserved under this act, the expenses for which shall be 
paid by the state out of the funds in the Carey land act fund, if any; if 
none, then out of funds not otherwise appropriated, upon vouchers duly 
approved by the board. The board shall sell or lease any or all of the lands 
acquired by the state under provisions of this act, in quantity not to exceed 
one hundred and sixty acres to one individual, the price and terms of such 
sale or lease to be fixed by the board according to said classification; pro- 
vided, the selling price be not less than fifty cents per acre nor more than 
two dollars and fifty cents per acre. 


History: En. Sec. 14, Ch. 105, L. 1905; 
re-en. Sec. 2268, Rev. C. 1907; re-en. Sec. 
1979, R. C. M. 1921. 


81-2115. (1980) Applications to settle lands reclaimed. Any citizen of 
the United States, or any person having declared his intention to become a 
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application, under oath, to the board, to enter any of said land at any time 
after the same has been classified, in any amount not to exceed one hundred 
and sixty acres for any one person; and such application shall set forth that 
the person desiring to make such entry does so for the purpose of settle- 
ment in accordance with the act of Congress and the laws of this state 
relating thereto, and that the applicant has never received the benefit of 
the provisions of this act to an amount greater than one hundred and sixty 
acres, including the number of acres specified in the application under con- 
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sideration. Such application must be accompanied by a certified copy 
of a contract for a perpetual water right, made and entered into by the 
party making application with the person, company, or association who 
has been authorized by the board to furnish water for the reclamation of 
said lands; and if said applicant has at any previous time entered land 
under the provisions of this act, he shall so state in his application, to- 
gether with description, date of entry, and location of said land. The 
board shall thereupon file in its office the application and papers relating 
thereto, and, if allowed, issue a certificate of location to the applicant. 
All applications of entry shall be accompanied by a payment of twenty-five 
cents per acre, which shall be paid as partial payment on the land if the 
application is allowed; and all certificates when issued shall be recorded 
in a book to be kept for that purpose. If the application is not allowed, 
the twenty-five cents per acre accompanying it shall be returned to appli- 
cant; provided, that where the construction company fails to furnish water 
to any settler under the provisions of its contract with the state, the state 
shall refund to such settler all payments that he shall have made to the 
state. 


History: En. Sec. 15, Ch. 105, L. 1905; 
re-en. Sec. 2269, Rev. C. 1907; re-en. Sec. 
1980, R. C. M. 1921. 


81-2116. (1981) Execution of deeds. After the state has received a 
patent for any such land reclaimed, and a purchaser has paid in full for 
any part of it, said board shall, in the name of the state, execute and deliver 
to him a deed for the same. 


History: En. Sec. 17, Ch. 105, L. 1905; 
re-en. Sec. 2271, Rev. C. 1907; re-en. Sec. 
1981, R. C. M. 1921. 


81-2117. (1982) Failure of claimants to comply with contract. If any 
claimant having filed on any such land shall fail, for a period of one year 
after water is available for his land, and after notice thereof is given to him 
by said board, by letter mailed to the postoffice nearest such land, to make 
payment of any sums remaining due on account of the purchase price for 
such land, then, after notice shall have been published once a week for 
four successive weeks in a newspaper of general circulation in the county 
‘where the land is located, his or her rights to any and all such land and 
any water right appurtenant to the same, and all payments made, shall be 
forfeited. 


History: En. Sec. 18, Ch. 105, L. 1905; 
re-en. Sec. 2272, Rev. C. 1907; re-en. Sec. 
1982, R. C. M. 1921. | 81-2118 


Amended 
81-2118. (1983) Water rights—foreclosure of lien for deferred pay- Scc.1! 5.110 
ments. (1) The water rights to all lands acquired under the provisions of 
this act shall attach to and become appurtenant to the land as soon as title 
passes from the United States to the state. Any person, company, or asso- 
ciation furnishing water for any tract of land shall have a first and prior 
lien on said water right and land upon which said water is used for all ‘de- 
ferred payments for said water rights; said lien to be in all respects prior 
to any and all other liens created or attempted to be created by the owner or 
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possessor of said lands. Upon default in any of the deferred payments 
secured by any lien under the provisions of this act, the person, company 
of persons, association, or incorporated company holding or owning said 
lien may foreclose the same in the same manner as mortgages of real prop- 
erty are foreclosed. All sales shall be advertised in a newspaper of general 
circulation, published in the county where said land or some part thereof 
is situate, for six consecutive weeks, and the same shall be sold to the 
highest bidder at the front door of the court-house of the county, or such 
place as may be agreed upon by the terms of the aforesaid contract. The 
sheriff of said county shall in all such cases give all notices of sale, and 
shall sell all such land and water rights, and shall make and execute a 
certificate of sale to the purchaser thereof, and at such sale no person, 
company of persons, association, or incorporated company owning and hold- 
ing any lien shall bid in or purchase any land or water right at a greater 
price than the amount due on deferred payment for said water right and 
land, and the cost incurred in making the sale of said land and water right. 
At any time within twelve months after the foreclosure sale by the sheriff 
of the land and water right as aforesaid, the original owner against whom 
the lien has been foreclosed may apply to the person, company of persons, 
association, or incorporated company purchasing at such sale, to redeem 
said land and water rights, and the purchaser shall assign the certificate 
of sale to such land and water rights to such original owner upon the 
payment by him within such twelve months of the amount of the lien for 
which the same was sold at such foreclosure sale, together with the interest 
at ten per cent. per annum, costs, and charges thereon. 

(2) When the lien holder becomes the purchaser at such foreclosure 
sale, and such lands and water rights are not redeemed by the original 
owner within twelve months, then at any time within three months there- 
after any person desiring to settle and use such lands and water rights may 
apply to the purchaser at such foreclosure sale to redeem such land and 
water rights, and such purchaser shall assign the certificate of sale of such 
land and water rights to the person desiring to redeem the same, upon the 
payment by him of the amount of the lien for which the same was sold at 
such foreclosure sale, together with the interest, costs, and charges thereon. 

(3) Upon issuing any certificate of sale, it shall be the duty of the 
sheriff to file for record in the office of the county clerk of the county where 
such land is situated, a certified copy of such certificate of sale assigned to 
him by the purchaser as aforesaid, upon his redemption of such land and 
water rights. In case the land and water rights shall be redeemed by any 
person other than the original owner, the sheriff shall, upon presentation of 
such certificate, issue a deed for such land and water rights to the person 
redeeming the same. If the land and water rights shall not be redeemed by 
any person within the time and in the manner hereinbefore provided, it shall 
be the duty of the sheriff, upon presentation of certificate of sale by the 
original purchaser to issue a deed to such purchaser. 

(4) Where such land and water rights are not purchased by the lien 
holder at such foreclosure sale, it shall be the duty of the sheriff to first pay 
the hen holder out of the proceeds of such sale the amount of the lien, 
together with all interest, costs, and charges thereon, and to pay any balance 
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remaining to the person against whom such lien has been foreclosed, and for 
his services in such cases the sheriff shall receive the same fees as are pro- 
vided by law in civil cases. Under no circumstances shall a lien be fore- 
closed against land belonging to the state and not filed on by an individual. 
In case the claimant whose rights to any such land and water shall have been 
divested by any deed issued, as in this section provided, shall not have paid 
to the state sums due or to become due to it on account of such land, any 
person desiring to settle upon the same shall acquire the right so to do upon 
payment to the grantee under such sheriff’s deed of the amount which would 
have effected a redemption at the time, with ten per cent. additional; 
provided, that the holder under the deed shall have the right to remove 
any crops which may be growing upon such land at the time such intending 


settler offers to pay such sum. 


History: En. Sec. 19, Ch. 105, L. 1905; 
re-en. Sec. 2273, Rev. C. 1907; re-en. Sec. 
1983, R. C. M. 1921. 


Payment of Installment on Water Stock 
Contract Tolls Statute of Limitations 


In an action to recover balance due on 
contract for the purchase of water stock 
and to foreclose mortgages on land secur- 
ing contracts, where company constructed 
its water distribution system under con- 
tract with the Carey land act board, pay- 
ment of an installment of the purchase 
price made eight years before suit and 
credited first to interest on the entire un- 
paid balance, prevented the eight-year 
statute of limitations from running 
against any of the installments remain- 
ing unpaid. Valier-Montana Land & Water 


Rights of Sheriff’s Sale Purchaser Sub- 
ordinate to Lien of Irrigation Company 


Where one by sheriff’s deed became a 
successor in interest of a purchaser of a 
water right and the land upon which the 
water was used, acquired under the pro- 
visions of this act, his rights were’ subor- 
dinate to the lien of the irrigation com- 
pany, and a finding to that effect was war- 
ranted, and consistent with the facts 
pleaded by the holder of the sheriff’s deed 
as to the manner in which his interest 
was acquired. Valier-Montana Land & 
Water Co. v. Ries, 109 M 508, 518, 97 P 
2d 584. 


30 Am. Jur., Irrigation, p. 670, § 108; 
pi 673,,§§.113,, 114. 


Co. v. Ries, 109 M 508, 517, 97 P 2d 584. 


81-2119. (1984) Rights-of-way. The map in the office of the board of 
the lands selected under the provisions of this act shall show the location of 
the canals or other irrigation works approved in contract with the board, 
and all lands filed upon shall be subject to the right-of-way of such canals or 
irrigation works; said right-of-way to embrace the entire width of the canal 
and such additional width as may be required for its proper construction, 
operation, and maintenance, the width of the right-of-way to be specified 
in the contracts provided for in this act. 

History: En. Sec. 20, Ch. 105, L. 1905; 


re-en. Sec. 2274, Rev. C. 1907; re-en. Sec. 
1984, R. C. M. 1921. 


30 Am. Jur. 670, Irrigation, § 107. 


81-2120. (1985) Board may exercise right of eminent domain. The 
right of eminent domain may be exercised in the manner prescribed by Title 
93 by any person, association, or corporation, foreign or domestic, entering 
into any contract with the said board to reclaim any lands in order to con- 
demn any property subject to condemnation as therein provided, for right 
of way the construction of which may be provided for by any such contract, 
or for the erection or construction of any works to be used in connection 
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History: En. Sec. 21, Ch. 105, L. 1905; Eminent Domain@=29, 
re-en. Sec. 2275, Rev. C. 1907; re-en. Sec. 29 C.J.S. Eminent Domain § 30. 
1985, R. C. M. 1921. 18 Am. Jur. 621, Eminent Domain, gen- 
erally. 


81-2121. (1986) Right of board to appropriate water. The said board, 
or any person, association, or corporation contracting with it for the recla- 
mation of any such lands, shall have the right to appropriate any unappro- 
priated waters of the state necessary to the carrying out of any contracts 
entered into by them, or either of them, in relation to the same, in the same 
manner as appropriations are required to be made in behalf of individuals. 


History: En. Sec. 22, Ch. 105, L. 1905; Waters and Water CoursesG—132. 
re-en. Sec. 2276, Rev. C. 1907; re-en. Sec. 67 C.J. Waters § 858. 
1986, R. C. M. 1921. 


81-2122. (1987) Seal—fees. The board shall prescribe the duties of all 
its employees, shall use a seal, and shall collect the following fees: For 
filing each application, one dollar; for filing each final proof, one dollar; 
for issuing each patent, one dollar; for making certified copies of records 
or papers, the same fees as provided to be charged by the secretary of 
state for like services. The money collected for fees shall be paid to the 
state treasurer on the last day of each month, and by him credited to the 
Carey land act fund. The filing fees, when paid for land reserved but not 
patented to the state, shall be kept in a separate fund, called Carey land 
filing fund, and can be paid out only for refunds in the event that the land 
is not reclaimed within the contract period; said refund to be made upon 
orders from the board to the state auditor, specifying the lands filed on 
and by whom; but after any of these lands are patented, the filing fees 
paid for the same shall be transferred from the said fund to the Carey 
land act fund, upon an order from the board to the state auditor specifying 
the legal subdivisions of land and total acreage. 


History: En. Sec. 23, Ch. 105, L. 1905; 
re-en. Sec. 2277, Rev. C. 1907; re-en. Sec. 
1987, R. C. M. 1921. 


81-2123. (1988) Board may permit limited settlements. For the pur- 
pose of expediting the settlement of any lands for the reclamation of which 
the said board may make contracts, it may, on such terms as may by the said 
board be prescribed by rule or contract, permit any such lands to be 
improved and occupied and cultivated for limited periods; provided, how- 
ever, that such occupancy shall not preclude any person desiring to settle 
upon such lands from doing so at any time. 


History: En. Sec. 24, Ch. 105, L. 1905; 
re-en. Sec. 2278, Rev. C. 1907; re-en. Sec. 
1988, R. C. M. 1921. 


81-2124. (1989) Disposition of proceeds of sale or lease of lands. All 
moneys received by the board from the sale or lease of lands reclaimed under 
the provisions of this act shall be deposited upon the last day of each month 
with the state treasurer to the credit of the Carey land act fund, and such 
sums aS may be necessary shall be used: 

1. For the payment of the current expenses of the board and of the 
state engineer’s office hereafter incurred in carrying out the provisions of 
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this act, said engineer’s expenses to include a charge for actual cost of 
time devoted to board matters. 


2. To reimburse the state general fund for expenses of the board, two 
thousand dollars, and of the state engineer two thousand dollars, heretofore 
incurred and paid out of the general fund. 


3. To reimburse the state for expenses of the state arid land grant 
commission, five thousand seven hundred and seven dollars and sixty- 
five cents, heretofore paid out of the general fund; provided, that the 
reimbursements thus made shall be paid into the state engineer’s expense 
fund, which is hereby created, and shall be used under the direction of 
the state board of land commissioners and the state engineer in carrying 
out the provisions of paragraphs 2, 3, and 4 of section 81-2007. Claims against 
said expense fund shall be passed upon and paid in same manner as other 
claims against state funds. 


4. After paying the current expenses and reimbursements above desig- 
nated, if there be a balance in said fund, there shall be estimated by the 
board the sum that in its judgment will suffice for its next two years 
expenses, and whenever the remainder in said fund, less said estimate 
shall equal two thousand dollars, the same shall be applied pro rata to 
the payment of warrants issued by the state arid land grant commission 
for expenses incurred by it against districts Nos. 1, 2, and 4, and open 
accounts which are credited on the ledger of said commission to sundry 
persons for supplies furnished, the aggregate of said warrants and accounts 
being, without interest, eighteen thousand six hundred ninety-seven dollars 
and forty-five cents; and any balance remaining shall constitute a trust fund 
in the hands of the state treasurer, the same to be used only for the recla- 
mation of other arid lands. 


History: En. Sec. 25, Ch. 105, L. 1905; 
re-en. Sec. 2279, Rev. C. 1907; re-en. Sec. 
1989, R. C. M. 1921. 


81-2125. (1990) Expenses. That the expenses actually incurred in con- 
nection with each district or project to be reclaimed under this act may be 
determined, it shall be the duty of the state engineer to report to the board 
his expenses and the time he spends in connection with each. The office and 
clerical expenses of the board shall be by it apportioned at the end of each 
fiscal year among various districts and projects, and correct charges of 
these and the engineer’s salary and expenses made against the different 
districts and projects. 


History: En. Sec. 26, Ch. 105, L. 1905; 
re-en. Sec. 2280, Rev. C. 1907; re-en. Sec. 
1990, R. C. M. 1921. 


81-2126. (1991) Board shall issue biennial reports. The board shall 
issue a biennial report showing the status of various districts and projects, 
the receipts and expenses, lands reclaimed and patented to the state, if any, 
and other results of its work. If requested by the governor, a report shall be 
made at any time. 


History: En. Sec. 27, Ch. 105, L. 1905; 
re-en. Sec. 2281, Rev. C. 1907; re-en. Sec. 
1991, R. C. M. 1921. 
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81-2127. (1992) Sale of irrigable state land in farm units. In order to 
assist in the reclamation and settlement of arid lands in this state, and for 
the purpose of co-operating with and aiding in the construction of works 
for the irrigation and reclamation of arid lands, all lands now or hereafter 
owned by the state and designated as irrigable lands under any existing or 
proposed irrigation system in Montana shall be disposed of in farm units 
and at public sale. 


History: En. Sec. 1, Ch. 123, L. 1911; 
re-en. Sec. 1992, R. C. M. 1921. 


81-2128. (1993) Withdrawal of lands embraced -within irrigation pro- 
ject. Any irrigation company or association now operating in this state, 
or which shall hereafter propose to operate for the reclamation of arid lands, 
shall file with the state board of land commissioners a petition asking that an 
order be made and entered, withdrawing from sale all irrigable state lands 
embraced within the irrigation project until the completion of the irrigation 
system whereby such state land may be reclaimed. 


There shall be filed, accompanying said petition, a plat showing the 
location of the lands owned by the state with reference to the proposed or 
existing irrigation system, and satisfactory evidence must. be submitted 
to the board showing the ability of the corporation, association, person or 
persons to complete the irrigation system, and provide a sufficient supply 
of water to reclaim the state lands embraced in the project, and also show- 
ing that the state lands are so located that they can be properly irrigated 
from such irrigation system. 


After investigating the subject, if the board of land commissioners be 
satisfied that lands owned by the state will be benefited, and that the with- 
drawal of same from sale until the completion of any irrigation project will 
benefit and assist such project, it shall. make and enter an order withdraw- 
ing such lands from sale in accordance with the terms of this act. 


Such order may thereafter be revoked by said board if, in its judgment 
and discretion, the continuance of the withdrawal of such lands is not of 
benefit to the state, the public, or aidful to the irrigation project. 

History: En. Sec. 2, Ch. 123, L. 1911; Public Lands@15814; Waters and Wa- 
re-en. Sec. 1993, R. C. M. 1921. ter CoursesC232. 


50 C.J. Public Lands § 648; 67 C.J. 
Waters § 858. 


81-2129. (1994) Sale of withdrawn lands at public auction. At any 
time after such withdrawal, the state board. of land commissioners shall, 
upon the application of the said corporation, association, person or persons 
having such withdrawal made, offer the said lands or the part thereof 
covered by such application for sale at public auction, in such tracts or 
parcels as may be designated in such application, not exceeding 160 acres to 
one person, corporation, or association. 


History: En. Sec. 3, Ch. 123, L. 1911; 
re-en. Sec. 1994, R. C. M. 1921. 


81-2130. (1995) Lease of withdrawn. lands. After withdrawal of any 
state lands from sale under the terms of this act, the state board of land 
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commissioners may, if it deems it to the best interests of the state, lease 
said lands or any part or portion thereof. 


History: En. Sec. 4, Ch. 123, L. 1911; 
re-en. Sec. 1995, R. C. M. 1921. 


CHAPTER 22 
EXCHANGE OF TIMBERED, CUT OR BURNED OVER LANDS 


Section 81-2201. Exchange of timbered, cut over or burnt over lands. 
81-2202. Forester to investigate. 
81-2203. Investigation and findings concerning exchange of land. 
81-2204. Hearing concerning exchange—notice—final order. 
81-2205. Rules and regulations may be made by state board. 
81-2206. Federal approval required. 


81-2201. (1995.1) Exchange of timbered, cut over or burnt over lands. 
That the state board of land commissioners of the state of Montana is hereby 
authorized to accept on behalf of the state of Montana title in fee simple to 
any lands, timbered or from which the timber has been cut or burned, and in 
exchange therefor may convey not to exceed an equal value of similar land 
owned by the state of Montana; provided, however, that no such exchange 
shall be made except that which in the opinion of the state board of land 
commissioners of the state of Montana will benefit the public interest. That 
for the purpose of such exchange, all lands now owned by the state, inelud- 
ing those referred to in section 81-1401 and section 81-903, are subject to be 
offered for such exchange, and any restrictions against their sale or dis- 
posal are for the purpose of such exchange hereby released. 

History: En. Sec. 1, Ch. 180, L. 1931. 


81-2202. (1995.2) Forester to investigate. Whenever a proposal for 
such exchange is made and the owners of the respective tracts involved seem 
agreeable to negotiate such exchanges, such proposal shall be referred to 
the state forester of the state of Montana and he shall cause a thorough in- 
vestigation to be made of all of the lands involved in such proposal and 
shall estimate the value of all of such lands and consider every factor in 
connection with such proposal as may affect the public interest. 

History: En. Sec. 2, Ch. 180, L. 1931. 


81-2203. (1995.3) Investigation and findings concerning exchange of 
land. That the state forester, whenever any proposal of exchange here- 
under has been referred to him, shall as soon as he may conclude an investi- 
gation thereof report to the state board of land commissioners the facts 
disclosed by his investigation and shall include in his report a recommenda- 
tion concerning such proposal including his reasons therefor in writing. If 
the state board of land commissioners after considering such report and 
recommendation and making or causing to be made such further investiga- 
tion as it may deem advisable is of the opinion that such exchange is in the 
public interest, said state board of land commissioners shall thereupon con- 
sider the entire matter and shall make findings and conclusions concerning 
such proposal and thereupon shall make an order rejecting the said proposal 
and dismiss the same, or if in the judgment of said board said exchange is 
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in the public interest and should be made, the order shall so recite and 
shall contain an accurate description of all lands to be exchanged. 
History: En. Sec. 3, Ch. 180, L. 1931. 


81-2204. (1995.4) Hearing concerning exchange—notice—final order. 
That if the state board of land commissioners shall approve the proposal for 
exchange, the commissioner of state lands and investments shall cause to be 
published at least once in some newspaper of general circulation in each 
county in which any of the lands involved are located, a notice reciting in 
general terms the proposal and describing the lands involved therein and 
ownership thereof which said notice shall fix a day not less than twenty 
(20) and not more than sixty (60) days from the date of the first publication 
thereof at which the state board of land commissioners will hear objections 
to the proposed exchange and at which any person, firm or corporation may 
appear in person or by representative and be heard thereon. 


That within ten (10) days after the conclusion of said hearing said 
board of land commissioners shall make a final order describing therein the 
terms of the proposal for the exchange of the land involved and shall there- 
upon either dismiss the proposal as not being in the public interest or shall 
direct the proper officers to proceed to consummate the said exchange. 

History: En. Sec. 4, Ch. 180, L. 1931. 


81-2205. (1995.5) Rules and regulations may be made by state board. 
The state board of land commissioners of the state of Montana is hereby 
authorized and directed to adopt and promulgate such rules, regulations and 
methods of procedure affecting or touching the exchanges of lands herein 
provided for, as in their judgment may seem advisable to the end that the 
public interests may be conserved. 

History: En. Sec. 5, Ch. 180, L. 1931. 


81-2206. (1995.6) Federal approval required. This act shall take effect 
and become operative only if, as and when the Congress of the United States 
shall authorize the conveyance of lands granted to the state of Montana by 
the United States and all lands taken in exchange for lands heretofore 
granted by the United States to the state of Montana, shall be subject to 
the same restrictions, limitations and provisions as the lands granted by the 
United States are now subject to, and all lands granted by the state in 
carrying out such exchanges shall thereafter be free from the restrictions 
and limitations provided by the enabling act of the state of Montana or 
other grant from the United States. 

History: En. Sec. 6, Ch. 180, L. 1931. 


CHAPTER 23 
CERTAIN STREAM AND LAKE BEDS AND ISLANDS PROPERTY OF STATE 


Section 81-2301. Abandoned beds of navigable streams and lakes and certain islands in 
such streams and lakes declared property of the state of Montana. 
81-2302. Administration of lands by the state of Montana. 
81-2303. Survey of lands. 
81-2304. Prior action approved. 


294 


ABANDONED STREAM LAND 81—2303 


81-2301. Abandoned beds of navigable streams and lakes and certain 
islands in such streams and lakes declared property of the state of Montana. 
All lands lying and being in and forming a part of the abandoned bed of 
any navigable stream or lake in this state and lying between the meandered 
lines of such stream or lake as the same are shown by the United States 
survey thereof and all islands existing in the navigable streams or lakes 
in this state which have not been surveyed by the government of the 
United States and all lands which at any time in the past comprised such 
an island or any part thereof except such lands as are occupied by and 
belong to the adjacent landowners as accretions belong to the state of 
Montana to be held in trust for the benefit of the public schools of the state. 


History: En. Sec. 1, Ch. 36, L. 1937. Navigable Waters¢€36(1). 
45 C.J. Navigable Waters § 212 et seq. 


81-2302. Administration of lands by the state of Montana. The state 
board of land commissioners of the state of Montana shall have the authority 
and it shall be the duty of said board to lease or sell said lands in the same 
manner as other school lands of the state are leased and sold. The state 
board of land commissioners may sell or lease said lands without having 
the same surveyed but if the said board shall deem it to be the best 
interests of the state the said board shall have said lands surveyed as 
hereinafter directed. The proceeds from the leasing and sale of such lands 
shall be disposed of in the same manner as disposition is now made of 
the proceeds from the leasing and sale of school lands of the state of 
Montana. 

History: En. Sec. 2, Ch. 36, L. 1937. 


81-2303. Survey of lands. Whenever the state board of land commis- 
sioners shall deem it necessary that any of the lands mentioned in section 
81-2301 be surveyed the said board shall cause the same to be surveyed by 
the county surveyor of the county in which said lands shall be situated ; 
provided, however, that if there is no county surveyor of the county 
wherein the lands are situated, or if the county surveyor is unable to make 
such survey or if the best interests of the state so require, the state board 
of land commissioners shall appoint a qualified surveyor to make such 
surveys, and it shall be the duty of such county surveyor, or other 
surveyor appointed by the state board of land commissioners, to make such 
surveys when directed so to do by the said state board of land commissioners 
and he must make an actual survey thereof establishing four (4) corners 
of every: quarter section and connecting the same with a United States 
survey and within thirty (30) days after such survey file in the office of 
the county clerk and recorder of said county a copy under oath of his 
field notes and plat and shall file a duly certified copy of said field notes 
and plat with the commissioner of state lands and investments. For the 
services required in connection with the survey the county surveyor or 
other surveyor appointed by the state board of land commissioners shall 
be entitled to fees as prescribed in section 25-235. Such fees shall be paid 
in the same manner as other expenses of the department of state lands and 
investments of the state of Montana. 

History: En. Sec. 3, Ch. 36, L. 1937. 
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81-2304. Prior action approved. Any action heretofore taken by the 
department of state lands and investments and any officer or employee 
thereof in leasing or selling such lands as mentioned in section 81-2301 
and disposing of the proceeds thereof in the same manner as disposition 
is now made of the proceeds from the leasing and sale of school lands 
is hereby approved and confirmed. 

History: En. Sec. 4, Ch. 36, L. 1937. 
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Chapter 1. Accountant, state, 82-101 to 82-105. 
2. Armory board—leasing of armory sites, 82-201 to 82-211. 
3. Athletic commission, state, 82-301 to 83-311. 
4. Attorney general, 82-401 to 82-413. 
4A, Auditor, state: See state finance, 79-101 to 79-109. 
5. Clerk and attendant of supreme court, 82-501 to 82-508. 
6. Deputies—appointment by certain officers—clerkship of consolidated boards, 
82-601, 82-602. 
7 Embalmers and funeral directors, state board of, 82-701 to 82-711. 
8. Entomologist, state—duties as to agriculture, 82-801 to 82-814. 
9. Enumeration of certain ex officio state officers, 82-901 to 82-904. 
0. Examiner, state, 82-1001 to 82-1013. 
1. Examiners, state board of—state printing contract and supplies, 82-1101 
to 82-1157. 
12. Fire marshal, state, 82-1201 to 82-1237. 
13. Governor—powers—records—secretary, 82-1301 to 82-1308. 
14. Governor’s committee on reorganization, 82-1401 to 82-1409. 
15. Hail insurance, state board of, 82-1501 to 82-1520. 
16. Laboratory commission, 82-1601 to 82-1606. 
17. Lieutenant governor, 82-1701 to 82-1703. 
18. Marshal of supreme court, 82-1801 to 82-1804. 
19. Purchasing department and agent, 82-1901 to 82-1923. 
20. Reporters of decisions of supreme court—publication and distribution of 
reports, 82-2001 to 82-2007. 
*21, Intergovernmental cooperative committees, 82-2101 to 82-2111. 
22. Secretary of state, 82-2201 to 82-2213. 
23., Stock commissioner and state veterinary surgeon, 82-2301. 
24, Temperance commission, 82-2401 to 82-2408. 
24A, Treasurer, state: See state finance, 79-201 to 79-209. 
25. War records and relies, custodian of, 82-2501 to 82-2505. 


Tit. S22 Ca 
| Office of State 


CHAPTER 1 _ Controller 


ACCOUNTANT, STATE | Sees. 1-17 
| pp. 440-449 


Section 82-101. Appointment of state accountant. 
82-102. Powers and duties. 
82-103. Duty of officers of institutions to facilitate examinations. 
82-104. Refusal to comply with methods of accounting. 
82-105. Salary, oath and bond. 


82-101. (305) Appointment of state accountant, The state board of 
examiners shall appoint a state accountant, who shall hold his office for) ,, .,, 


the term of four years unless sooner removed by the board. | Pol 
History: En. Sec. 1, Ch. 86, L. 1909; States@>46. Sec. 15, p. 448 
re-en. Sec, 305, R. C. M. 1921. 59 C.J. States § 186. 


82-102. (306) Powers and duties. The state accountant shall have the 


power, and it shall be his duty: 

1. To examine at least once every three months, the books and accounts eae 
of the treasurer and secretary of each of the following institutions, to-wit: L. *61, . 194 
University of Montana, Montana state normal school, agricultural eollege ~ ’ 


of Montana, state orphans’ home, Montana state school of mines, Montana 
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school for the deaf and blind, state reform school, soldiers’ home, state 
prison, Montana state fair, and state insane asylum; also to examine into 
the general financial affairs and conditions of each of said institutions. 


2. To prescribe the general methods and details of accounting for the 
receipt and disbursement of all moneys belonging to any of said institu- 
tions, or managed or controlled by them, and to require of all officers, 
directors, and other persons connected with the financial affairs of such 
institutions an adherence to such general method and details as are required 
by law or said state accountant to be adopted and observed by such 
institutions; provided, that before any such general method and details 
of accounting, or any special rules are put into force in any of such 
institutions, they shall first be approved by the state board of examiners. 

3. After the examination of the affairs, books, and accounts of said 
institutions, to make full report of such examinations to the state board 
of examiners within thirty days after such examination. 

4, Said state accountant shall also perform such other duties or work 
of the state board of examiners as said board may order and direct. 


History: En. Sec. 2, Ch. 86, L. 1909; States€73, 76. 
re-en. Sec. 306, R. C. M. 1921. 59 C.J. States §§ 118 et seq., 123 et seq. 
82-103 e ° e e e e e 
~ Repealed, 82-103. (307) Duty of officers of institutions to facilitate examinations. 


L. 51, ¢. 194 || 
Sec. 15, p- 448\]] boards of directors, officers, employees, and other persons connected with 


Sec. 15, D. 448 


82-105 
Repealed 


Sec. 15, p 


the financial affairs of any of the institutions mentioned in the preced- 
ing section, must afford all reasonable facilities for the examination of 
accounts and investigations provided for in this act, and all boards of 
directors, officers, employees, and other persons connected with the financial 
affairs of any said institutions must make returns and exhibits to said 
accountant under oath, in such form and in such manner as he may 
prescribe, not conflicting with the law and the rules and regulations ap- 
proved by the state board of examiners. Every director, officer, employee, 
or other person, wilfully violating the provisions of this section shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than one thousand dollars. 


History: En. Sec. 3, Ch. 86, L. 1909; StatesC76. 
re-en. Sec. 307, R. C. M. 1921. 59 C.J. States § 123 et seq. 


82-104. (308) Refusal to comply with methods of accounting. The 
refusal or neglect of any member of the executive board or other officer or 
‘employee of any of said institutions to comply with the general methods 
and details of accounting prescribed by the state accountant shall constitute 
a good and sufficient ground to summarily remove said person from said 
board, office, or position by the state board of examiners. 


History: En. Sec. 4, Ch. 86, L. 1909; StatesC-76. 
re-en. Sec. 308, R. C. M. 1921. 59 C.J. States § 212. 


| 82-105. (309) Salary, oath and bond. The salary of said accountant 


L. "01, ¢. 194 | 
448 


shall be four thousand dollars ($4,000) per annum and upon entering upon 
the discharge of the duties of such position he shall take the constitutional 
oath of office and file a bond in such sum as shall be fixed by the 
state board of examiners, to be approved by said board. 
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History: En. Sec. 5, Ch. 86, L. 1909; 
re-en. Sec. 309, R. C. M. 1921; amd. Sec. 1, 
Ch. 57, L. 1935. 


States@—60. 
59 C.J. States § 249. 


CHAPTER 2 
ARMORY BOARD—LEASING OF ARMORY SITES 


Section 82-201. Montana armory board created. 


82-202. Name of board. 
82-203. Organization—meetings—quorum. 
82-204. Powers and limitations. 
82-205. Verified expense claims allowed. 
82-206. Objects of board. 
82-207. Adjutant general authorized to locate and lease armory sites. 
82-208. Lease to be submitted to board of examiners for approval. 
82-209. Lease of buildings and sites for nonmilitary purposes. 
82-210. Powers granted by this act supplemental. 
82-211. Scope of act. 
82-201. Montana armory board created. For the purposes herein pro- 


vided there is created the Montana armory board, to consist of five members 
one of whom shall be the state accountant, one the state purchasing agent 
and the other three shall be appointed by the governor. Any vacancy in 
the Montana armory board shall be filled by appointment by the governor. 
The Montana armory board may, subject to the approval of the board of 
examiners, employ supervisors, caretakers and such other employees as 
may be necessary to properly manage and care for Armory buildings owned 
by said Montana armory board. 


History: En. Sec. 1, Ch. 161, L. 1939; 
amd. Sec. 1, Ch. 123, L. 1941; amd. Sec. 1, 
Ch. 204, L. 1943. 


Constitutionality 


Held, on original application for a writ 
of injunction to restrain the Montana 
armory board from performing certain acts 
relating to the erection of armories in the 
cities of Helena and Bozeman, that ch. 161, 
1, 1939 (this section et seq.), does not con- 


travene the sections of the state constitu- 
tion enumerated as follows: art. IV, sec. 1; 
art. V, sec. 1; art. V, secs. 33, 34, and 35; 
art:, VL, 'sec.,20;- art. X, see.) 13. arti Xl, 
sec. 2, art. XII, sec. 14; art. XIII, secs. 
1, 2 and 4; art. XV, sec. 2, and art. XIV. 
Geboski v. Montana Armory Board, 110 
M 487, 491, 103 P 2d 679. 


MilitiaG17. 
40 C.J. Militia § 58 et seq. 


82-202. Name of board. This board is hereby made a body politic and 
corporate, and shall have the name of “Montana armory board.” 


History: En. Sec. 2, Ch. 161, L. 1939. 


82-203. Organization—meetings—quorum. The board shall organize by 


selecting from its membership a secretary and treasurer, and said board 
may change such officers from time to time. Three (3) members shall 
constitute a quorum at all meetings, provided all members have been notified 
of such meetings. The board shall hold its first meeting on the first Tuesday 
in April, 1939, and thereafter all meetings shall be held as provided by the 
by-laws of the board. 

History: En. Sec. 3, Ch. 161, L. 1939; 
amd. Sec. 2, Ch. 123, L. 1941; amd. Sec. 1, 
Ch. 82, L. 1945. 

89-204. Powers and limitations. The Montana armory board shall pos- 

sess all the powers as a body corporate necessary and convenient to accom- 
plish the objects and purposes prescribed by this act, including the following, 
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which, however, shall not be construed as a limitation upon the general 
powers hereby conferred : 

(a) To enter into contracts and be contracted with in any matter 
eonnected with any corporate purpose, herein defined, providing, however, 
that the Montana armory board shall comply with sections 82-1131 and 
82-1132, relating to the making of contracts and all such contracts shall be 
approved by the state board of examiners. It shall be the duty of the 
state examiner to examine all transactions, records, proceedings and opera- 
tions of the armory board once a year and report the result of his examina- 
tion to the state board of examiners. Provided, however, that neither the 
Montana armory board nor the board of examiners shall have power to 
obligate the state of Montana in any manner for or in connection with or on 
account of any bonds or other obligations heretofore issued by said Montana 
armory board and nothing contained in this act shall in any manner be 
construed as an assumption by the state of Montana of any liability whatso- 
ever for or on account of any such bonds or obligations. 


History: En. Sec. 4, Ch. 161, L. 1939; 
amd. Sec. 3, Ch. 123, L. 1941; amd. Sec. 2, 
Ch. 204, L. 1943. 


Power of Adjutant General to Rent 
Armories 

Held, that in view of the fact that the 
legislature in the 1939 session made an 
appropriation to the department of the ad- 
jutant general of the Montana national 


structed under authority of ch. 161, 1. 1939 
(82-201 to 82-206); held, further that an 
appropriation of $18,000 made in 1939 
for each year of the biennium for ex- 
penses for additional units and the rebuild- 
ing of the state arsenal at Helena may 
not be used by the board as a part of the 
original investment in the construction of 
the proposed Helena and Bozeman arm- 
ories. Geboski v. Montana Armory Board, 


guard for rental of drill halls, ete., that 


110 M 487, 493, 103 P 2d 679. 
officer has power to rent armories con- . 


82-205. Verified expense claims allowed. No members of such board 
shall receive any compensation for services rendered under this act, except 
for necessary expenses incurred in performing duties prescribed by this 
act, provided that any and all expense claims shall be verified and be 
accompanied by vouchers and shall be approved by the chairman of: said 
board of directors before payment. . 

History: En. Sec. 5, Ch. 161, L. 1939. 


82-206. Objects of board. The objects of said board shall be to foster 
and build state armories in'the state of Montana. 
History: En. Sec. 6, Ch. 161, L. 1939. 


> 


82-207. Adjutant general authorized to locate and lease armory sites. 
The adjutant general of the state of Montana, in behalf of the state, is 
hereby authorized: 


(a) To determine the municipalities wherein there is or may be a need 
of buildings and sites suitable for leasing by the state for armory or 
military purposes and to certify such determinations from time to time to 
Montana armory board; 


(b) To pass upon the location of sites for such buildings selected by 
Montana armory board and to pass upon plans, specifications, estimates, and 
contracts for such buildings, and to determine their suitability and adequacy 
for lease and use by the state for armory or military purposes, and to certify 
to said board his approval thereof or suggestions for changes therein; 
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(c) To lease from Montana armory board any sites and buildings, then 
constructed or being constructed, suitable for use by the state of Montana 
for armory or other military purposes for such terms of years and at such 
rentals and under such covenants and reservations as may be agreed upon 
between him and said board; provided, however, that each such lease shall 
stipulate (1) that the state shall have the right to use all or any part of 
the leased building and site whenever and to the extent needed for armory 
or other military purposes; and (2) that no obligation to pay the rents 
therein agreed upon shall be binding upon or enforceable against the state 
except when and to the extent that moneys shall be duly appropriated for 
such purpose; and (3) that when all bonded and other debts of the board 
secured by the sites and buildings or by the income therefrom shall have 
been paid, all such sites and buildings shall be donated and conveyed to the 
state of Montana. 

History: En. Sec. 1, Ch. 122, L. 1941. 


82-208. Lease to be submitted to board of examiners for approval. The 
Montana armory board and the adjutant general shall submit to the state 
board of examiners any such lease made or about to be made between them 
in accordance with section 82-207 and, if so submitted, it shall be the 
duty of such board of examiners to examine, consider, and act upon the 
same and, if they find such lease fair and reasonable, they shall approve the 
same by resolution duly entered in their minutes, a copy of which shall be 
certified to the adjutant general and a copy certified to the Montana armory 
board. The adjutant general and the Montana armory board, or their 
respective representatives, shall be entitled to be heard by the board of 
examiners in reference to any lease so submitted. 

History: En. Sec. 2, Ch. 122, L. 1941. 


82.209. Lease of buildings and sites for nonmilitary purposes. Any 
county or other political subdivision or municipality of the state of Montana 
wherein, (or in the vicinity of a municipality), any such building has been 
or is about to be constructed may, by and through its duly constituted 
authorities, enter into a lease of such building and the site thereof, or any 
part of such building or site, for use by the county or subdivision or 
municipality for nonmilitary purposes, subject to the rights of the state of 
Montana to use such building and site for armory and military purposes, 
and subject to the provisions of section 82-207 and sections 82-201 to 82-206 
as to the donation and conveyance of such site and building to the state of 
Montana, which lease may otherwise be for such period of time, upon such 
terms and at such rentals and for such purposes aS may be agreed upon 
between the county commissioners or other governing body and the Montana 
armory board, and the commissioners or other governing body shall have 
the power to appropriate moneys out of funds for the payment of rents 
agreed upon. — 

History: En. Sec. 3, Ch. 122, L. 1941. 


82-210. Powers granted by this act supplemental. The rights, powers, 
and duties granted to and imposed upon the adjutant general, the state 
board of examiners, the counties and other political subdivisions and munici- 
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palities, and their governing bodies, by this act shall be additional to all 
rights, powers, and duties otherwise existing in any thereof. 
History: En. Sec. 4, Ch. 122, L. 1941. 


82-211. Scope of act. That the provisions of section 82-210, shall per- 
tain to such contracts notwithstanding any limitations or restrictions im- 
posed by any other statute, and particularly section 11-1202. 

History: En. Sec. 5, Ch. 122, L. 1941. 


CHAPTER 3 
ATHLETIC COMMISSION, STATE 


Section 82-301. State athletic commission—appointment and term of members—compensa- 

tion and expense—meetings—chairman—seal—quorum. 

82-302. Secretary of commission—duties—limitation on salary and expense— 
annual report of commission to governor. 

82-303. Jurisdiction over boxing and sparring matches—licenses—application for 
license. 

82-304. Construction and equipment of buildings. 

82-305. Duration of bouts—glove specifications—physical examination of par- 
ticipants. 

82-306. Forfeiture of license for conducting fake bouts. 

82-307. Penalty for participating in fake bouts. 

82-308. Report of ticket sales—tax on gross receipts—moneys paid into veterans’ 
memorial fund—expenditures—investment. 

82-309. Bond of applicant for license. 

82-310. Examination of books and records on failure to make report or unsatis- 
factory report—penalty for failure to pay tax. 

82-311. Violations constitute misdemeanor. 


82-301. (4551) State athletic commission—appointment and term of 
members—compensation and expense—meetings—chairman—seal—quorum. 
There is hereby created an athletic commission to be known as the state 
athletic commission, consisting of three persons, to be appointed by the 
governor. One of said persons shall be appointed for a period of one 
year from and after the first of March, following his appointment, and one 
for a period of three years from and after the first of March, following his 
appointment, and upon the expiration of the terms of such respective 
commissioners, the governor shall appoint their successors, each to serve for 
a term of three years, and all to serve until their successors are appointed 
and qualified. The members of the commission shall serve without compen- 
sation but shall be allowed necessary expenses, to be paid by the state 
treasurer on warrant properly drawn out of the proceeds of the tax to be 
collected as hereinafter provided. The commission shall maintain general 
offices for the transaction of its business at a place to be by them designated. 
The members of the commission shall, at their first meeting after their 
appointment, and on or before the first day of April of each year thereafter, 
elect one of their number chairman of the commission, shall adopt a seal 
for the commission and may make such rules for the administration of their 
office, not inconsistent herewith, as they may deem expedient; and they 
may hereafter amend or abrogate such rules. Two of the members of the 
commission shall constitute a quorum to do business; and the concurrence 
of at least two commissioners shall be necessary to render a choice or de- 
cision by the commission. 
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History: En. as Ch. 190, L. 1919; app. Theaters and Shows¢=3. 
by people on ref. Nov. 2, 1920, effective 62 C.J. Theaters and Shows §7 et seq. 
under governor’s proclamation Dec. 6, 1920; 
re-en. Sec. 4551, R. C. M. 1921; amd. Sec. 1 
Ch. 103, L. 1927. 


’ 


82-302. (4552) Secretary of commission—duties—limitation on salary 
and expense—annual report of commission to governor. The commission 
shall appoint, and at its pleasure remove, a secretary to the commission, 
whose duty it shall be to keep a full and true record of all its proceedings, 
preserve at its general office all its books, documents and papers, prepare for 
service such notices and other papers as may be required of him by the com- 
mission and to perform such other duties as the commission may prescribe ; 
and he may under the direction of the commission issue subpoenas for the 
attendance of witnesses before the commission and may, under direction 
of the commission, administer oaths in all matters pertaining to the duties of 
his office or connected with the administration of the affairs of the commis- 
sion. The necessary traveling and other necessary expenses, including the 
salary of the secretary not exceeding twenty-five dollars ($25.00) per month, 
which shall be determined by the commission, shall be paid monthly by the 
State treasurer on warrant properly drawn out of the proceeds of the tax to 
be collected as herein provided. The commission shall annually make to the 
governor a full report of its proceedings for the year ending with the first 
day of January, and may submit, with such reports, such recommendations 
pertaining to its affairs as to it shall seem desirable. 


History: En. as Ch. 190, L. 1919; app.  re-en. Sec. 4552, R. C. M. 1921; amd. Sec. 
by people on ref. Nov. 2, 1920, effective 2, Ch. 103, L. 1927. 
under governor’s proclamation Dec. 6, 1920; 


82-303. (4554) Jurisdiction over boxing and sparring matches—licenses 
—application for license. The commission shall have, and hereby is invested 
with, the sole direction, management, and control and jurisdiction over all 
boxing and sparring matches and exhibitions to be conducted, held or given 
within the state and by any club, corporation or association; and no boxing 
or sparring match or exhibition shall be conducted, held or given within the 
state except pursuant to its authority and in accordance with the provisions 
of this act. The commission may, in its discretion, issue, and at its pleasure 
revoke, a license to conduct, hold or give boxing and sparring matches and 
exhibitions to any club, corporation or association, and which, if it be an 
amateur athletic association, may be incorporated or organized in accordance 
with the rules as may be prescribed by the commission. Nothing in this act 
shall be construed as relating to or prohibiting amateur boxing or wrestling 
exhibitions conducted in and by regularly organized amateur clubs, schools 
and gymnasiums. Every license shall be subject to such rules and regula- 
tions, and amendments thereof, as the commission may prescribe. Every 
application for a license, as herein provided for, shall be in writing and shall 
be addressed to the commission and shall be verified by such officer of the 
club, corporation or association on whose behalf the application may be 
made. It shall contain a recital of such facts as, under the provisions hereof, 
will show the applicant entitled to receive a license, and in addition thereto, 
such other facts and recitals, as the commission may by rules require to 


be shown. 
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History: En. as Ch. 190, L. 1919; app. Validity of license tax or fee on box- 
by people on ref. Nov. 2, 1920, effective ing exhibition, 58 ALR 1343. 
under governor’s proclamation Dec. 6, 1920; Constitutionality and construction of 
3, Ch. 103, L. 1927. ling contests to regulation by commission 


Cross-Reference or otherwise. 83 ALR 696. 


Boxing or wrestling as misdemeanor, 
sec, 94-3513. 


82-304. (4555) Construction and equipment of buildings. All buildings 
or structures used or intended to be used, for the purpose of this act, shall be 
properly ventilated and provided with fire exits and fire escapes, if there 
need be, and in all manner conform to the law, ordinances and regulations 
pertaining to buildings in the city, town, or village where situated. Where a 
part of a building or structure is used for the purpose set forth in this act, 
this section shall apply in the same manner. 


History: En. as Ch. 190, L. 1919; app. Health¢=32. 
by people on ref. Nov. 2, 1920, effective 39 C.J.S. Health §§ 23, 24, 
under governor’s proclamation Dec. 6, 1920; 
re-en. Sec. 4555, R. C. M. 1921; amd. 
Sec. 4, Ch. 103, L. 1927. 


82-305. (4556) Duration of bouts—glove specifications—physical exam- 
ination of participants. A boxing or sparring match or exhibition shall be 
not more than twenty (20) rounds in length; and the contestants shall wear 
during such contests, gloves weighing at least six (6) ounces. Provided, 
also, that no person or persons may take part in an exhibition or sparring 
match unless they have first passed a rigorous physical examination to 
determine their fitness to engage in any such exhibition. Said examination 
to be conducted by a regular practicing physician, said physician to be 
designated by the commission. 


History: En. as Ch. 190, L. 1919; app. 1920; re-en. Sec. 4556, R. C. M. 1921; amd. 
by people on ref. Nov. 2, 1920, effective Sec. 5, Ch. 103, L. 1927; amd. Sec. 1, Ch. 
under governor’s proclamation Dec. 6, 185, L. 1947. 


82-306. (4557) Forfeiture of license for conducting fake bouts. Any 
club, corporation or association which may conduct, hold or give, or partici- 
pate in, any sham or fake boxing or sparring match or exhibition shall 
thereby forfeit license issued in accordance with the provisions of this act, 
which shall therefor be, by the commission, cancelled and declared void; and 
it shall not thereafter be entitled to receive another such or any license 
pursuant to the provisions of this act. 


History: En. as Ch. 190, L. 1919; app. Grounds for and justification of revoca- 
by people on ref. Nov. 2, 1920, effective tion of license or permit for an exhibit or 
under governor’s proclamation Dec. 6, amusement enterprise. 79 ALR 286. 
1920; re-en, Sec. 4557, R. C. M. 1921; amd. 

Sec. 6, Ch. 103, L. 1927. 


82-307. (4558) Penalty for participating in fake bouts. Any contestant 
who shall participate in any sham or fake boxing or sparring match or 
exhibition shall be penalized in the following manner: For the first offense, 
he shall be restrained for a period of six months, such period to begin imme- 
diately after the occurrence of such offense, from participating in any com- 
petition to be held or given by any club, corporation or association duly 
licensed to give or hold such boxing or sparring match or exhibition; for 
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the second offense he shall be totally disqualified from further admission or 
participation in any boxing contest held or given by any club, corporation or 
association duly licensed for said purpose. 

History: En. as Ch. 190, L. 1919; app. Theaters and Shows¢=8., 
by people on ref. Nov. 2, 1920, effective 62 C.J. Theaters and Shows § 95. 
under governor’s proclamation Dec. 6, 


1920; re-en. Sec. 4558, R. C. M. 1921; amd. 
Sec. 7, Ch. 103, L. 1927. 


82-308. (4559) Report of ticket sales—tax on gross receipts—moneys 
paid into veterans’ memorial fund—expenditures—investment. Every club, 
corporation or association which may hold or exercise any of the privileges 
conferred by this act, shall within twenty-four hours after the determination 
of every contest furnish to the commission a written report, duly verified 
by one of its officers, showing the number of tickets sold for such contest 
and the amount of gross proceeds thereof, and such other matters as the 
commission may prescribe, and shall also within the said time pay to the 
county treasurer a tax of five per centum (5%) of its total gross receipts 
from the sale of the tickets of admission to such boxing or sparring match 
or exhibition, which shall be transmitted to the state treasurer by the county 
treasurer within a period of ten days after its collection and be applied to 
the payment of the expenses of the commission, and the salary of the secre- 
tary of the commission, as herein provided: And the money so collected 
shall be paid to the state treasurer to be kept and held in a separate and 
special fund to be designated the “veterans’ memorial fund,’ and used 
exclusively for the purposes herein provided. The monies so received and 
held by the state treasurer in such special fund shall be used and devoted 
for the expenses above specified and the balance to be held and retained 
exclusively for the erection and maintenance of a suitable veterans’ 
memorial building. Such funds to be drawn upon and expended only upon 
proper and legal claims made against the fund, first presented and ap- 
proved by the state board of examiners. All money in the said fund from 
time to time may be invested by the state treasurer in any manner provided 
for by law for the investment of the state monies. 

History: En. as Ch. 190, L. 1919; app. References 
by people on ref. Nov. 2, 1920, effective Willett v. State Board of Examiners et 
under governor’s proclamation Dec. 6, al., 112 M 317, 320, 115 P 2d 287. 
1920; re-en. Sec. 4559, R. C. M. 1921; amd. 
Sec. 8, Ch. 103, L. 1927. States€-127; Theaters and Shows¢=3. 


59 C.J. States § 378; 62 C.J. Theaters 
and Shows §7 et seq. 


82-309. (4560) Bond of applicant for license. Before any license shall 
be granted to any club, corporation, or association to conduct, hold or give 
any boxing or sparring match or exhibition, such applicant therefore shall 
execute and file with the state treasurer a bond in the sum of five thousand 
dollars ($5000.00) payable to the state of Montana, to be approved as to 
form by the attorney general of the state of Montana, and as to the suf- 
ficiency of the sureties thereon by the commission, which said bond shall be 
conditioned upon the payment of the tax hereby imposed. Upon the filing 
and approving of such bond, the commission shall issue to such applicant a 
license as hereinbefore provided. 
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History: En. as Ch. 190, L. 1919; app. 1920; re-en. Sec. 4560, R. C. M. 1921; amd. 
by people on ref. Nov. 2, 1920, effective Sec. 9, Ch. 103, L. 1927. 
under governor’s proclamation Dec. 6, 


82-310. (4561) Examination of books and records on failure to make re- 
port or unsatisfactory report—penalty for failure to pay tax. Whenever 
any such club, corporation or association shall fail to make a report of any 
contest at the time prescribed by this act or whenever such report is un- 
satisfactory to the commission, it may examine or cause to be examined the 
books and records of such club, corporation or association, and subpoena 
and examine under oath its officers and other persons as witnesses for the 
purpose of determining the total amount of its gross receipts for any contest 
and the amount of tax due pursuant to the provisions of this act, which tax 
_he may, upon and as the result of such examination, fix and determine. In 
ease of the default in the payment of any tax so ascertained to be due, 
together with the expenses incurred in making such examination, for a 
period of twenty days after notice to such delinquent club, corporation or 
association of the amount at which the same may be fixed by the commission, 
such delinquent shall ipso facto, forfeit its license and shall be thereby dis- 
qualified from receiving any new license or any renewal of license; and it 
shall in addition forfeit to the state of Montana the sum of five hundred 
dollars ($500.00), which may be recovered by the attorney general in the 
name of the state of Montana in the same manner as other penalties are by 
law recovered, and when collected shall be used and applied as other monies 
received under the provisions hereof. 3 

History: En. as Ch. 190, L. 1919; app. 1920; re-en. Sec. 4561, R. C. M. 1921; amd. 


by people on ref. Nov. 2, 1920; effective Sec. 10, Ch. 103, L. 1927. 
under governor’s proclamation Dec. 6, 


82-311. (4562) Violations constitute misdemeanor. Any person who | 
violates any of the provisions of this act, for which a penalty is not herein 
expressly prescribed, shall be guilty of a misdemeanor. 


History: En. as Ch. 190, L. 1919; app. Theaters and Shows¢=9. 
by people on ref. Nov. 2, 1920, effective 62 C.J. Theaters and Shows § 95. 
under governors proclamation Dec. 6, 
1920; re-en. Sec. 4562, R. C. M. 1921; amd. 
Sec. 11, Ch. 103, L. 1927. 


CHAPTER 4 


ATTORNEY GENERAL 


Section 82-401. General. duties. 
82-402. Commitment forms to be prescribed by attorney general. 
82-403. Salary of attorney general. 
82-404. Official bond. 
82-405. Assistant attorneys general—appointment and salary. 
82-406. Qualification of assistants. 
82-407. Law clerk and stenographer—-salary. 
82-408. Additional stenographer—salary. 
82-409. Duty as to escheats. 
82-410. Municipal bond issue proceedings to be submitted to attorney general. 
82-411. Attorney general to report as to regularity of proceedings. 
82-412. Limitation of action to test validity. 
82-413. Purpose of act. 
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82-401. (199) General duties. It is the duty of the attorney general: 


1. _To attend the supreme court and prosecute or defend_all causes. to 
which the state, or_any officer thereof, in his official capacity, is_a party ; 
and_all causes to which any county may be a a= the interest 
of the county is adverse to the state, or some officer thereof acting in his 
official capacity. 

2. After Judgment in any of the causes referred to in the preceding 
subdivision, to direct the issuing of such process as may be necessary to 
carry the same into execution. 

3. To account for and pay over to the proper officer all monies which 
may come into his possession belonging to the state or to any county. 

4. To keep a register of all cases in which he is required to. appear, 
which must, during business hours, be open to the inspection of the public, 
and must show the county, district, and court in which the cases have been 
instituted and tried, and whether they are civil or criminal; if civil, the 
nature of the demand, the stage of proceedings, and, when prosecuted to 
judgment, a memorandum of the judgment, of any process issued thereon, 
and whether satisfied or not; if not satisfied, the return of the sheriff ; 
and if criminal, the nature of the crime, the mode of prosecution, the stage 
of proceedings, and, when prosecuted to sentence, a memorandum of the 
sentence and of the execution thereof, if the same has been executed, and 
if not executed, of the reason of the delay or prevention; and must deliver 
the same to his successor in office. | 

0. To exercise supervisory powers over county attorneys in all mat- 
ters pertaining to the duties of their offices, and from time to time require 
of them reports as to the condition of public business intrusted to their 
charge. 

6. To give his opinion in writing, without fee, to the legislative as- 
sembly, or either house thereof, and to any state officer, board, or com- 
mission, any county attorney, and to the board of county commissioners 
of any county of the state, when required upon any question of law relat- 
Ang to their respective offices. i 

/ 4%. When required by the public service, or directed by the governor, > 
\_to assist the county attorney of any county in the discharge of his duties. 

8. To bid upon and purchase in the name of the state, and under the 
direction of the board of examiners, any property offered for sale under 
execution issued upon judgments in favor of or for the use of the state, 
and to enter satisfaction, in whole or in part, of such judgments as the 
consideration for such purchases. 

9. Whenever the property of a judgment debtor in any judgment 
mentioned in the preceding subdivision has been sold under a prior judg- 
ment, or is subject to any judgment, lien, or incumbrance taking prece- 
dence of the judgment in favor of the state, under the direction of the 
board of examiners to redeem such property from such prior judgment, 
lien, or incumbrance; and all sums of money necessary for such redemp- 
tion must, upon the order of the board of examiners, be paid out of any 
money appropriated for such purposes. 

10. When in his opinion it is necessary for the collection or enforce- 
ment of any judgment hereinbefore mentioned, to institute and prosecute, 
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in behalf of the state, such suits or other proceedings as are necessary 
to set aside and annul all conveyances fraudulently made by such judg- 
ment debtors, the cost necessary to the prosecution must, when allowed 
by the board of examiners, be paid out of any appropriations for the prose- 
eution of delinquents. 


11. To discharge the duties of a member of the board of examiners, 
board of pardons, state board of land commissioners, state board of educa- 
tion, board of state prison commissioners, state board of commissioners for 
the insane, deaf, dumb and blind, and other duties prescribed by law. 

12. To report to the governor, at the time prescribed by section 59-702 
of this code, the condition of the affairs of his department, and to accom- 
pany the same with a copy of his docket and of the reports received by 
him from county attorneys, and to report to the governor as provided in 


section 59-705. 


History: En. Sec. 460, Pol. C. 1895; 
re-en. Sec. 193, Rev. C. 1907; re-en. Sec. 
199, R. C. M. 1921. Cal. Pol. C. Sec. 470. 


Assistance of County Attorneys 


The attorney general, by virtue of the 
power conferred upon him by the seventh 
subdivision of this section, has the right 
to appear before the grand jury, and ex- 
amine witnesses before it, in assisting a 
county attorney. State ex rel. Nolan v. 
District; Court, 22 M 25, 27, 55 P 916, 

When the emergency arises calling the 
attorney general to the assistance of the 
county attorney, he necessarily has the 
authority to do anything that the inferior 
officer may do, or, if the circumstances 
require it, undo what has already been 
done. State ex rel. Nolan v. District Court, 
22 M 25, 28, 55 P 916; Independent .Pub- 
lishing Co. v. County of Lewis and Clark, 
30 M 83, 85, 75 P 860. 


Causes in Which the County is a Party 


The attorney general must appear in all 
cases to which the state is a party but 
there is no law which authorizes him to 
contract on behalf of. the county, and the 
county cannot legally pay expenses in- 
curred in printing briefs on behalf of 
the state in a criminal cause on appeal. 
Independent Publishing Co. v. County of 
Lewis and Clark, 30 M 83, 86, 75 P 860. 

The attorney general, being by law the 
attorney of record in all causes pending in 
the supreme court to which a county may 
be a party, and as such entitled to be 
served with a copy of the transcript and 
appellant’s brief, and appeal by plaintiff 
in an action against a county may be dis- 


82-402. 
eral. 


missed for failure to so serve him. Me- 
Intosh Hardware Co. v. Flathead County, 
32 M 254, 256, 80 P 239. 


Other Duties Prescribed by Law 


Under the constitution and this section, 
imposing upon the attorney general cer- 
tain duties and “other duties prescribed 
by law,” and in view of the fact that the 
office of the attorney general, as it existed 
in England under the common law, was 
adopted as a part of the governmental 
machinery of this state, the common-law 
duties of that officer attach themselves 
to the office, in the absence of express 
restrictions, in so far as they are applica- 
ble and in harmony with our system of 
government. State ex rel. Ford v. Young, 
54M 401, 403, 170 P 947. 


Weight of Opinion of Atzorney General 


While construction of a law in an opinion 
of the attorney general is not-binding upon 
the supreme court, even though acquiesced 
in by several legislative sessions, it is 
entitled to respectful consideration and 
will be upheld if not palpably erroneous. 
State ex rel. Barr v. District Court, 108 
M 4338, 435, 91 P 2d 399. 


References 


Cited or applied as section 193, revised 
codes, in State ex rel. Pew v. Porter, 57 
M 535, 537, 189 P 618. 


Attorney General ©=6, 7. 

7 CJ.S. Attorney General §§ 5, 6, 8, 9. 

5 Am. Jur. 234, Attorney General, §§ 5 
et seq. 


(199.1) Commitment forms to be prescribed by attorney gen- 
It shall, from and after the passage and approval of this act, be the 


duty of the attorney general of the state of Montana to prescribe the form of 
blanks to be used by the clerks of the district courts in issuing commitments 
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to the several state institutions, admission to which requires a court com- 
mitment. | | 
History: En. Sec. 1, Ch. 158, L. 1925. Attorney General@=6. | 
7 C.J.S. Attorney General §§ 5, 6. a 35) 


w Matter 


82-403. (200) Salary of attorney general. The annual salary of the Rage "49, .C. 182 
attorney general of the state of Montana, to include all services rendered ex *” 989-991 
officio as member of any board or commission, as now required, or which 
may be hereafter devolved upon him by law, is four thousand five hundred 
dollars. 


History: En. Sec. 1, Ch. 78, L. 1915; 
re-en. Sec. 200, R. C. M. 1921. 


82-404. (201) Official bond. The attorney general must execute to the 
state an official bond in the sum of twenty-five thousand dollars. 


History: En. Sec. 462, Pol. C. 1895; Attorney General¢=1. 
re-en. Sec. 195, Rev. C. 1907; re-en. Sec. 7 C.J.S. Attorney General § 2. 
201, R. C. M. 1921. 


82-405. (202) Assistant attorneys general—appointment and salary. 
The attorney general of the state of Montana is hereby authorized to ap- 
point one assistant attorney general, who shall receive a salary of thirty-six 
hundred dollars per annum, and three assistant attorneys general, who shall 
receive as salary the sum of three thousand dollars per annum, who shall 
hold such appointments during the pleasure of the attorney general making 
such appointments. 


History: Ap. p. Sec. 1, Ch. 13, L. 1907; Attorney General@=2, 3. 
Sec. 196, Rev. C. 1907; amd. Sec. 1, Ch. 77, 7 C.J.S. Attorney General §§ 3, 4. 
dis, 1915;, ama. See. 1, Ch. 116, L. 1917; 5 Am. Jur. 243, Attorney General, § 13. 


amd. Sec. 1, Ch. 112, L. 1919; re-en. Sec. 
202, R. C. M. 1921. 


82-406. (203) Qualification of assistants. Hach of said assistant at- 
.torneys general must be duly licensed to practice law in the state of Montana 
at the time of his appointment. 


History: Ap. p. Sec. 2, p. 96, L. 1901; Attorney General@=2. 
en. Sec. 2, Ch. 13, L. 1907; Sec. 197, Rev. 7 C.J.S. Attorney General § 3. 
C. 1907; re-en. Sec. 203, R. C. M. 1921. 


82-407. (204) Law clerk and stenographer—salary. The attorney gen- 
eral is hereby authorized to appoint a law clerk and stenographer, who shall 
receive as salary the sum of two thousand one hundred dollars per annum, 
and shall hold such appointment during the pleasure of the attorney general 
making such appointment. 

History: En. Sec. 1, Ch. 77, L. 1915; States€=53, 61. 
re-en. Sec. 204, R. C. M. 1921. 59 C.J. States §§ 188, 207, 253 et seq. 

82-408. (205) Additional stenographer—salary. The attorney general 
is hereby authorized to appoint an additional stenographer at a salary of 
twelve hundred dollars per annum, when in his judgment the work devolving 
upon his office and the public service seem to require such appointment. 

History: En. Sec. 1, Ch. 77, L. 1915; 
re-en. Sec. 205, R. C. M. 1921. 

82-409. (206) Duty as to escheats. It is the duty of the attorney gen- 

eral to institute investigation for the discovery of all real and personal 
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property which may have escheated or should escheat to the state, and for 
that purpose has the power to cite any and all persons before any of the dis- 
trict courts of this state to answer investigations and render accounts 
concerning said property, real or personal, and to examine all books and 
papers of any and all corporations. When any real or personal property 
is discovered, which should escheat to the state, the attorney general must 
institute suit in the district court of the county where said property shall 
be situated, for the recovery, to escheat the same to the state. The pro- 
ceedings in all such actions shall be those provided for in sections 91-515 to 
91-518. 


History: En. Sec. 463, Pol. C. 1895; not vest in the state until institution by 


re-en. Sec. 200, Rev. C. 1907; re-en. Sec. 
206, R. C. M. 1921. Cal. Pol. C. Sec. 474. 


Operation and Effect 


While under the common law only the 
real property of an intestate decedent 
leaving no heirs competent to take escheat- 
ed to the state, title vesting in the state 
immediately, under this section however, 
all property, real, personal, and every 
right of property of whatever nature, is 
subject to escheat, but title thereto does 


the attorney general of an action to re- 
duce the property to the possession of the 
state, and favorable judicial determina- 
tion thereof. State v. Kearns, 79 M 299, 
308, 257 P 1002. 


References 


Bottomly v. Meagher County, 114 M 220, 
227, 133 P 2d 770. 

Escheat€=6. 

20 C.J.S. Escheat §§ 5, 7-18. 


82-410. Municipal bond issue proceedings to be submitted to attorney 
general. The governing body of any school district, county, city or town 
shall submit a certified copy of all proceedings preliminary to such issue 
to the attorney general, together with such other proceedings, certificates 
and records as he may require, and request his report as to examination and 
validity. 


History: En. Sec. 1, Ch. 139, L. 1939. 


82-411. Attorney general to report as to regularity of proceedings. It 
is hereby made the duty of the attorney general to examine certified copies 
of all proceedings preliminary to the issuance of bonds by any school dis- 
trict, county, city or town, which may be submitted to him for such 
examination, and if found regular and valid he shall deliver to the record- 
ing officer of such municipality a report of his examination and determina- 
tion as to the validity of such bonds. A certified copy of such report shall 
be filed with the officer required by law to register said bonds and a notation 
thereof shall be entered in the bond register. 

History: En. Sec. 2, Ch. 139, L. 1939. 


82-412. Limitation of action to test validity. No municipal bond of any 
issue whereof the preliminary proceedings have been submitted to and 
approved by the attorney general, shall be held invalid because of any defect 
or failure to comply with any statutory provision relating to the authoriza- 
tion, issuance or sale of said bonds, unless an action to contest the validity 
thereof shall be brought within thirty days after the date of sale. 

History: En. Sec. 3, Ch. 139, L. 1939. 


82-413. Purpose of act. This act is intended to improve the marketa- 
bility of bonds issued by school districts, counties, cities or towns, in order 
that said bonds may be sold upon the most favorable terms, and if any sec- 
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tion, sub-section, sentence, clause or phrase is for any reason held uncon- 
stitutional such decision shall not affect the validity of the remaining 
portions of the act, provided, they are sufficient to carry out the purposes 
as herein expressed. 

History: En. Sec. 4, Ch. 139, L. 1939. 


CHAPTER 4A 
AUDITOR, STATE 
. See State Finance, Secs. 79-101 to 79-109. 


CHAPTER 5 
CLERK AND ATTENDANT OF SUPREME COURT 


Section 82-501. Election and term of office. 
82-502. General duties. 
82-503. Fees. 
82-504. Duties. 
§2-505. Settlements, when and how made. 
82-506. Salary of the clerk of the supreme court. 
82-507. Official bond. . 
82-508. Court attendant—appointment—salary. 


82-501. (370) Election and term of office. There must be a clerk of the 
supreme court, who must be elected by the electors at large of the state, and 
hold his office for the term of six years from the first Monday of January 
next succeeding his election, except that the clerk first elected under the 
constitution holds his office only until the general election in the year one 
thousand eight hundred and ninety-two, and until his successor is elected 
and qualified. 


History: En. Sec. 870, Pol. C. 1895; Cross-Reference 
re-en. Sec. 299, Rev. C. 1907; re-en. Sec. Filling vacancy, sec. 59-607. 
370, R. C. M. 1921. Cal. Pol. C. Secs. 749- 
758. Clerks of Courts¢=3, 7. 


14 C.J.S. Clerks of Courts §§ 3, 7. 


82-502. (371) General duties. The clerk of the supreme court must 
perform such duties as are prescribed by law and the rules and practice of 
the court. 


History: En. Sec. 871, Pol. C. 1895; Clerks of Courts@66, 67. 
re-en. Sec. 300, Rev. C. 1907; re-en. Sec. 14 C.J.S. Clerks of Courts §§ 35-38. 
371, R. C. M. 1921. 14 Am. Jur. 349, Courts §§ 136 et seq. 


82-503. (372) Fees. He must collect in advance the following fees: 
For filing the transcript on appeal, in each civil case appealed to the supreme 
court, ten dollars ($10.00) payable by the appellant, and five dollars ($5.00) 
payable by respondent, at the time of his appearance, in full for all services 
rendered in each case, up to the remittitur to the court below; for filing 
petition for any writ, ten dollars ($10.00), in full for all services rendered 
in each cause; for certificate of admission as attorney and counselor, five 
dollars ($5.00); for making transcripts, copies of papers or record, fifteen 
cents (15c) per folio; for comparing any document requiring a certificate, 
five cents (5c) per folio; for each certificate under seal, one dollar ($1.00). 
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82-504 
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All fees collected by him must be paid into the state treasury, all of 
which shall be credited to the credit of the state law library fund. 


History: En. Sec. 872, Pol. C. 1895; 
re-en. Sec. 301, Rev. C. 1907; re-en. Sec. 
372, R. C. M. 1921; amd. Sec. 1, Ch. 156, 
L. 1939; amd. Sec. 1, Ch. 112, L. 1943. 


Cross-Reference 
Fees, see. 25-111. 


Operation and Effect 


The fee bill of the clerk of the supreme 
court is found in this section, and con- 
tains no provision authorizing him to col- 
lect an appearance fee from the defendant 
in special proceedings. State ex rel. Baker 
v. Second Judicial District Court, 24 M 
425, 427, 62 P 689; State ex rel. King v. 
Second Judicial District Court, 25 M 1, 2, 
63 P 402. See, also, State ex rel. Healy 
v. District Court, 26 M 224, 226, 68 P 470. 

The fees of the clerk are prescribed by 


the legislature under this section. No fee 
is prescribed for the filing of a motion 
and therefore no fee could be accepted by 
the clerk for he may not collect any fee 
not prescribed by law. State ex rel. Hall 
v. Niewoehner, 116 M 437, 454, 155 P 
2d 205. 


References 


Cited or applied in Montana etc. Co. v. 
Boston ete. Min. Co., 33 M 400, 405, 84 
P 706; Finley v. School Dist. No. 1, 51 
M 411, 417, 153 P 1010. 


Clerks of CourtsG11 et seq. 

14 C.J.S. Clerks of Courts §§ 9, 13, 14 
et seq. 

Liability of clerk of court or his bond 
for money paid into his hands by virtue of 
his office. 59 ALR 60. 


82-504. (373) Duties. It is the duty of the clerk to keep the seal of the 
supreme court, its records and files, and the roll of attorneys and counselors 
at law; to adjourn the court from day to day at the beginning of any term, 
in the absence of any judge, and until the arrival of a majority of their 
number; to file all papers or transcripts required to be filed by law; to 
issue writs and certificates and approve bonds or undertakings when so 
required; to make out all transcripts to the supreme court of the United 
States; to make copies of papers or records when demanded by law, or 
the rules of the court, and to perform such other duties as may be required 
of him by the supreme court. 

History: Ap. p. Sec. 3, p. 208, L. 1891; 
amd. Sec. 873, Pol. C. 1895; re-en. Sec. 302, 


Rev. C. 1907; re-en. Sec. 373, R. C. M. 
1921, 


code, in Montana ete. Co. v. Boston ete. 
Min. Co., 33 M 400, 405, 84 P 706. 


Clerks of Courts©67, 68. 


References 14 C.J.S. Clerks of Courts §§ 38, 47. 


Cited or applied as section 873, political 


82-505. (374) Settlements, when and how made. He is responsible and 
must account for, and in his settlement with the state auditor must be 
charged with, the full amount of all fees collected or chargeable, and accru- 
ing in causes brought into the court for services rendered therein up to the 
time of each settlement, which settlement must take place quarterly, and 
must immediately thereafter pay the amount found due into the treasury. 
He must also, at the end of each quarter, render to the state auditor, in such 
form as that officer prescribes, an account in detail, under oath, of all 
fees chargeable and accruing in causes brought into court and not included 
in his previous accounts rendered. His salary must not be allowed or paid 
until all fees so accruing, and for which he is chargeable, have been 
accounted for and paid over. 

History: En. Sec. 874, Pol. C. 1895; 


re-en. Sec. 303, Rev. C. 1907; re-en. Sec. 374, 
R. C. M. 1921. 


Clerks of Courts@=35. 
14 C.J.S. Clerks of Courts § 25. 
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82-506. (375) Salary of the clerk of the supreme court. The annual 
salary of the clerk of the supreme court for all services now required, or 
which may hereafter be devolved upon him by law, is three thousand six 
hundred dollars. 


History: En. Sec. 1, Ch. 116, L. 1907; Clerks of Courts¢=33. 
Sec. 304, Rev. C. 1907; re-en. Sec. 375, 14 C.J.S. Clerks of Courts § 24. 
R. C. M. 1921; amd. Sec. 1, Ch. 64, L. 1945. 


82-507. (376) Official bond. The clerk of the supreme court must 
execute an official bond in the sum of three thousand dollars. 


History: En. Sec. 876, Pol. C. 1895; Clerks of Courts@=4. 
re-en. Sec. 305, Rev. C. 1907; re-en. Sec. 14 C.J.S. Clerk : 
376, R. C. M. 1921. ao dine wid 
43 Am. Jur. 173, Publie Officers, § 394 
NOTE.—Bond is given as fixed by see. et seq. 
6-101. 


82-508. (377) Court attendant—appointment—salary. The supreme 
court must appoint a court attendant, who shall hold office at the pleasure 
of the court, and who shall act as law clerk to the supreme court justices, 
and perform any and other duties prescribed by the supreme court. When- 
ever the clerk of the supreme court is incapacitated or absent, the attendant 
of the supreme court is hereby authorized to perform all the functions and 
duties of said clerk. Salary for all the duties now required of the court 
attendant shall be fixed at that figure the supreme court shall deem reason- 
able and just, provided that the salary per annum shall not exceed twenty- 
four hundred dollars ($2400.00). 


History: En. Sec. 1, Ch. 20, L. 1913; Courts@=58. 
re-en. Sec. 377, R. C. M. 1921; amd. Sec. 4, 21 C.J.S. Courts § 142. 
Ch. 38, L. 1939. 


CHAPTER 6 


DEPUTIES—APPOINTMENT BY CERTAIN OFFICERS— 
CLERKSHIP OF CONSOLIDATED BOARDS 


Section 82-601. Deputy state officers. 
82-602. Consolidation of clerkships. 


82-601. (122) Deputy state officers. The secretary of state, state treas- 
urer, state auditor, clerk of the supreme court, and the state superintendent 
of public instruction shall each appoint a deputy, who, in the absence of 
the principal, or in the ease of vacancy in his office, shall perform all the 
duties of office until such disability be removed or vacancy be filled. 

Such deputy shall subscribe, take and file the oath of office provided by 
law for other state officers before entering upon the performance of his 
duties. The principal shall be responsible under his official bond for all 
the official acts of his deputy and may revoke his appointment at his 
pleasure, and may require the deputy to give him a bond in such sum as 
the principal may determine, which bond shall be made, executed, approved 
and filed as other state bonds; provided, nothing herein contained shall be 
construed to authorize an increase of the number of employees in any office. 

History: En. Sec. 1, Ch. 86, L. 1903; 122, R. C. M. 1921; amd. Sec. 1, Ch. 181, 
re-en. Sec. 143, Rev. C. 1907; re-en. Sec.L. 1947. 
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NOTE.—The bond of the deputy secre- States€=50. 
tary of state is fixed by sec. 6-101 at 59 C.J.S. States § 187. 
$2,000. The bond of the deputy state 
treasurer is fixed at $25,000. 


82-602. (123.1) Consolidation of clerkships. The clerkship of the state 
board of examiners and the clerkship of the consolidated boards are hereby 
consolidated. The clerk of the state board of examiners, in addition to his 
duties as clerk of said board, shall perform all of the duties of clerk on 
each of the following boards: the board of pardons, the board of com- 
missioners for the insane, and the board of state prison commissioners. 


History: En. Sec. 1, Ch. 74, L. 1925. States@—53. 
59 C.J. States §§ 188, 207. 


CHAPTER 7 
EMBALMERS AND FUNERAL DIRECTORS, STATE BOARD OF 


| Section 82-701. Creation of state Leon of embalmers and funeral directors. 


82-702. Powers of board—annual meetings, compensation, employment—treas- 
urer of board—bond. 

82-703. Qualifications to secure licenses for embalming—fee—interne or ap- 
prentice—license—fees. 

82-704. Funeral director—qualifications—application for license—fee—examina- 
tion. 

82-705. Definitions. 

82-706. Violation a misdemeanor—embalming without license forbidden—re- 
examination, date, renewal. 

82-707. Registration of internes and apprentices. 

82-708. Denial of new licenses, reasons—proviso—charges and hearing—appeals. 

82-709. Disposition of fees collected. 

82-710. Interpretation of act. 

82-711. Certain students not affected by act. 


82-701. Creation of state board of embalmers and funeral directors. 
From and after the passage of this act there is hereby created a state board, 
known and designated as a board of embalmers and funeral directors of the 
state of Montana, consisting of five (5) members, all of whom have hereto- 
fore been licensed at the time of their appointment, and who shall have been, 
for more than one (1) year prior to the passage of this act, engaged in funeral 
directing as herein defined, and who shall be appointed by the governor, with 
the consent of the senate. The first board shall be appointed on or before 
July 1, 1941, and members shall be appointed for five (5) years, except that 
in the first appointment one of the board shall be appointed for one (1) year, 
one for two (2) years, one for three (8) years, one for four (4) years and 
one for five (5) years. Thereafter, annually, at the expiration of the term 
of a member of said board, on the Ist day of July of each year, commencing 
July 1942, the governor shall, by and with the consent of the senate, ap- 
point one (1) person, who shall serve as a member of said board for a period 
of five (5) years, or until his successor is appointed and qualified. The mem- 
ber so appointed on the Ist day of July, 1942, and the 1st day of July of each 
and every year thereafter, shall immediately assume the duties of his office, 
and shall, in all respects, be a fully qualified member. 

History: En. Sec. 1, Ch. 67, L. 1941. 


82-702. Powers of board—annual meetings, compensation, employment 
—treasurer of board—bond. All records, files and funds in the office of the 


ate 
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Montana state board of health, or in the possession of any and all persons 
whomsoever, in connection with the administration, supervision and control 
of embalmers and funeral directors of the state of Montana, shall be de- 
livered to the board created under this act. Said board shall have the power 
to select a president, secretary and treasurer; and to adopt and promulgate 
and enforce such rules and regulations for the transaction of its business 
and the management of its affairs, the betterment and promotion of the edu- 
cational standards of the profession of embalming and funeral directing and 
the standards of service and practice to be followed in the profession of em- 
balming and funeral directing in the state of Montana as it deems expedient 
and consistent with the laws of the state of Montana. Said board may, by 
its rules and regulations, provide for the care or disposition of dead human 
bodies in sparsely populated sections of the state of Montana, when it is im- 
possible to procure the services of a licensed embalmer. 

The board shall hold not less than one meeting annually for the purpose 
of examining applicants for licenses, such meetings to be held on the second 
Wednesday in July, at Helena, Montana. Time and place of each such meet- 
ing shall be given by publication in three (3) daily newspapers of general 
circulation, each in different locations in the state, said publication to be 
once a week for two (2) consecutive weeks immediately preceding each such 
meeting. All manuscript submitted as answers to questions in an examina- 
tion shall be kept on file for six (6) months by the board and shall be made 
available for review by the applicant in the presence of a member of the 
board, or shall be made available in case the applicant appeals. 

The board shall publish in its rules and regulations the subjects to be 
covered in the examination and the standards to be attained thereon. 

The board may hold such other meetings as it may deem necessary and 
may transact any business at any such meeting, and notice of the time, 
place and purpose of such meeting shall be given to the members of the 
board. Three (3) or more members shall comprise a quorum authorizing the 
board to transact the business prescribed under this act. 

All of the members of the said board shall serve without compensation, 
providing that each member shall be reimbursed for his necessary traveling 
expenses, and the necessary expense incident to his attendance upon the 
business of the board, and providing the secretary shall receive and be paid 
an annual salary, the amount and method of payment of which shall be 
fixed by said board, and in addition thereto, such secretary shall receive 
his necessary traveling and other incidental expenses as are incurred in the 
performance of such duties and all of such expenses, and compensation shall 
be paid out of the receipts of the board. 

The board may employ such clerical or other help or assistance as may 
be necessary to carry out the provisions of this act, and the terms of such 
employment shall be designated by the board. 

The board may, in its discretion, employ and pay any licensed embalmer 
on a per diem basis and necessary expenses incident to such employment in 
such amount as shall be fixed by the board, for the purpose of investigating 
and reporting to the board violations of the laws of the state of Montana in 
relation to embalming and funeral directing. 
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The treasurer of the board shall give bond to the state of Montana in 
such sum as the board shall direct, and such bond shall contain two (2) or 
more sureties, or in a reliable surety company approved by the board, and 
such bond shall be conditioned for the faithful discharge of the duties of 
such officer. Such bond, with the oath of office and the approval of the 
board endorsed thereon, shall be deposited with the treasurer of the state of 
Montana. . 

History: En. Sec. 2, Ch. 67, L. 1941. 


82-703. Qualifications to secure licenses for embalming—fee—interne or 
apprentice—license—fees. Any person desiring to practice embalming in 
the state of Montana must be possessed of the following qualifications: 

(1) Must be at least twenty-one (21) years of age; 

(2) Must be of good moral character ; 

(3) Must present to the board a diploma of graduation from high 
school, and in addition shall be a graduate of a grade “A” embalming college. 

Any person possessed of such qualifications may apply to the board for 
a license, and upon payment of an application fee of twenty-five dollars 
($25.00), may take the examination prescribed by the board. The board shall 
prepare the form of examination and relating questions, and shall, in all 
respects conduct said examination and grant or refuse licenses, based upon 
the examination held. Said examination shall be held annually, at the city 
of Helena, Montana, on the second Wednesday in July of each and every 
year. An applicant who shall pass said examination shall be granted a 
license to practice as an interne and apprentice embalmer under a licensed 
embalmer of the state of Montana, and at the end of one (1) year’s in- 
ternship and apprenticeship shall have a right to apply for a final license 
as an embalmer; provided, however, that in cases of emergency or when the 
board may deem it advisable and for the best interests of the public, the 
board may, in its discretion, grant to any person possessing the qualifications 
in this section provided, or to any regularly licensed embalmer in a state 
other than Montana, written permission, which shall entitle such person 
to earry on the profession of embalming until the next regular examination, 
or until such permission is revoked by the board, provided the board may 
at any time, in its discretion, revoke such permission. Such application shall 
be made to the board, and if the board finds that such applicant has fully 
complied with the law and the rules and regulations of the board, he shall 
be granted a license to engage in the profession of embalming in the state 
of Montana. No person shall carry on the profession of embalming, or act 
aS an interne or apprentice without a license. The annual license fee pay- 
able to the board of an interne and apprentice shall be two dollars and fifty 
cents ($2.50). The annual renewal license fee, payable to the board, on the 
Ist day of July of each and every year, shall be as follows: For an interne 
and apprentice, two dollars and fifty cents ($2.50); for an embalmer, five 
dollars ($5.00) ; for a funeral director, two dollars ($2.00) ; provided, how- 
ever, that the provision regarding internship and apprenticeship shall not 
apply to an applicant who at the time of examination is duly licensed and 
has served his apprenticeship under the laws of any other state. 

An interne and apprentice is hereby defined to be a person possessed of 
the qualifications provided by this section for the practice of embalming 
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and who has taken and successfully passed the examination herein provided 
for embalmers. 


History: En. Sec. 3, Ch. 67, L. 1941; 
amd. Sec. 1, Ch. 151, L. 1943. 


82-704. Funeral director—qualifications—application for license—fee— 
examination. Any person desiring to become a funeral director must 
possess the following qualifications: 

(1) Must be over the age of twenty-one (21) years: 

(2) Must be of good moral character ; 

(3) The applicant shall, before application is granted, successfully pass 
an examination upon the following subjects: burial permits and returns, 
funeral directing, sanitary science, health and sanitary regulations, the laws 
governing the preparation, disposal and transportation of dead human 
bodies, and the shipment of bodies of persons dying from infectious or con- 
tagious diseases. 

(4) Any person possessed of such qualifications may apply to the board 
for a funeral director’s license, and upon the payment of an application fee 
of twenty-five dollars ($25.00), may take the examination prescribed by 
the board. 

(5) No persons shall carry on the profession of funeral director without 
a license. 

The board shall prepare the form of examination and related questions 
and shall, in all respects, conduct said examination and grant or refuse 
licenses, based upon the application and upon the examination held. Said 
examination shall be held annually at the city of Helena, Montana, annually, 
on the second Wednesday of July of each and every year. 

History: En. Sec. 4, Ch. 67, L. 1941. 


82-705. Definitions. That for the purposes of this act, the term “em- 
balming” shall be construed to mean the preservation and disinfection of the 
dead human body by application of chemicals externally, or internally, or 
both. The term “funeral directing” or “funeral director” as used in this act 
shall be construed to mean the profession of supervising funerals, or the 
profession of preparing dead human bodies for burial, other than by em- 
balming, or the disposition of dead human bodies; or the provisions or 
maintenance of a place for the preparation for disposition or for the care 
or disposition of dead human bodies, or the use in connection with a business 
of the word or term from which can be implied the business of funeral 
directing; or the holding out to the public that one is a funeral director. 

History: En. Sec. 5, Ch. 67, L. 1941. 


82-706. Violation a misdemeanor—embalming without license forbidden 
—re-examination, date, renewal. Any person desiring to engage in the pro- 
fession of embalming or funeral directing, or both, as defined in this act, 
shall make application to the board and conform to the provisions of this 
act, and the rules and regulations of the board. 

Every person, firm, or corporation violating any of the provisions of 
this act shall be guilty of a misdemeanor. 

No person shall carry on the profession or discharge any of the duties 
of embalming or funeral directing, or act as an interne or apprentice, as 
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defined in this act, unless a license has been issued to him, and unless he 
shall have fully complied with the provisions of this act. Such license shall 
be signed by the president and the secretary of the board, to which license 
Shall be affixed the seal of said board, and such license or licenses shall be 
non-transferable and non-negotiable. Such license shall be registered by the 
holder or owner with the state department of health. 

Any person now holding a license granted by any authority of this state 
to carry on the profession of embalming shall not be required to make a 
new application, or submit to an examination, but shall be entitled to 
renewal of his license upon the same terms and conditions as are herein pro- 
vided for the renewal of licenses of those who may be licensed after the 
passage of this act, but all such persons shall be subject to every other 
provision of this act and such rules and regulations as the board may adopt 
in pursuance of this act. ) 

All persons now, and for more than one (1) year prior to the passage 
of this act, engaged in funeral directing, as herein defined, shall not be re- 
quired to make a new application or submit to any examination, but shall 
be entitled to a renewal license, upon the same terms and conditions as are 
herein provided for the renewal of licenses of those who may be licensed 
after the passage of this act. Provided further, that persons licensed to 
engage in embalming shall be entitled, upon application, to receive a license, 
upon payment of two dollars ($2.00) annual license fee, to engage in the 
profession of funeral directing, but no funeral director, by reason of his 
license as such, shall engage in the profession of embalming as defined 
herein. 

History: En. Sec. 6, Ch. 67, L. 1041. 


82-707. Registration of internes and apprentices. Every person em- 
ployed as an interne and apprentice by any person or persons engaged in 
the profession of embalming shall be by such embalmer registered with said 
board at the time of the beginning of said internship or apprenticeship, and 
notice of the termination of the same must likewise be forwarded to the 
secretary of the board; such registration shall also be made once in every 
year by the employer of such interne or apprentice at the time of the re- 
newal of the license of the employer. A fee of one dollar ($1.00) shall be paid 
for such registration. 

History: En. Sec. 7, Ch. 67, L. 1941. 


82-708. Denial of new licenses, reasons—proviso—charges and hearing 
—appeals. The board may refuse to grant, may suspend or may revoke 
any license granted to any person for any of the following reasons: 

(1) If the applicant therefor or holder thereof obtained said license by 
fraud or misrepresentation, either in the application for such license, or in 
passing the examination therefor ; 

(2) If the applicant therefor or holder thereof has been convicted of 
a felony; | 

(3) If the applicant therefor or holder thereof has been guilty of wil- 
fully violating any section of this act or any rule or regulation of the state, 
district, or local board of health governing the disposition of dead human 
bodies. 
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(4) If the holder has promoted or is promoting or has participated in, 
or is participating in any scheme in the nature of a burial association or 
burial certificate plan wherein the rights of the public are not properly 
protected, or wherein there is any element of fraud, or wherein there is 
contained any agreement or provision that deprives heirs or next of kin of 
freedom of choice as to the type, style, or price of equipment used in con- 
nection with a funeral, or the freedom of choice as to what funeral director 
shall be employed. Provided that nothing herein contained shall be con- 
strued so as to prevent any such holder from performing his obligations 
under any contract executed prior to the effective date of this act, provided 
further that no person shall be refused a license, or have his license sus- 
pended or revoked by reason of his employment, intended employment, 
affiliation or participation with any incorporated cooperative funeral asso- 
ciation, and this section shall in no way limit the right of any and all 
persons to form, conduct and operate an incorporated cooperative funeral 
association. 

No action to suspend, revoke, or cancel any license shall be taken by 
the board until the accused has been furnished with a statement of the 
charges against him and notice of the time and place of hearing thereof, the 
furnishing of such notice and the charges to be given said accused at least 
thirty (380) days prior to the date of hearing. If, upon such hearing, the 
board finds the charges true, it may revoke or suspend the license of the 
accused person. A stenographic report of each proceeding to revoke or sus- 
pend the license shall be made at the expense of the board and a transcript 
thereof kept in its files, and a copy of such transcript shall be furnished to 
the person so charged and accused. 

Any person who has been refused a license or whose license has been 
revoked or suspended, may file with the secretary of the board, within thirty 
(30) days after the decision of the board, a written notice of appeal there- 
from to any district court of the state of Montana, and such court shall be 
limited in its proceedings therein to a determination as to whether the action 
of the board was in accord or consistent with this act or the constitution 
of this state, or was arbitrary or an abuse of discretion. Upon the filing of 
such notice, the secretary of the board shall transmit to the clerk of such 
court the record of such proceedings. The judgment of any such district 
court of the state of Montana, may, in the manner provided for appeal of 
civil action, be reviewed upon proceedings on appeal in the supreme court. 


History: En. Sec. 8, Ch. 67, L. 1941. 


82-709. Disposition of fees collected. All fees collected under the pro- 
visions of this act shall be paid to the treasurer of the board and by him 
deposited monthly with the treasurer of the state, in a special fund for the 
exclusive use of the board, and such fees shall be used for the purposes of 
defraying the necessary expenses of said board in the administration of 
this act. 

History: En. Sec. 9, Ch. 67, L. 1941. 


82-710. Interpretation of act. In the interpretations of this act, words 
in the masculine gender include the feminine and neuter genders. Whenever 
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the word “board” is used in this act, it shall be construed to mean and refer 
to the board of embalmers and fadieth] directors of the state of Montana. 
History: En. Sec. 11, Ch. 67, L. 1941. 


82-711. Certain students not affected by act. The provisions of this 
act relative to the qualifications of persons to become embalmers shall not 
apply to, or be deemed to affect bona fide residents of the state of Montana, 
who shall be enrolled as students in a grade “A” embalming college at the 
time this act goes into effect, and such persons shall have the qualifications 
now required to become an erener and shall be licensed in the manner 
as is now required by law. 

History: En. Sec. 12, Ch. 67, L. 1941, 


CHAPTER 8 
ENTOMOLOGIST, STATE—DUTIES AS TO AGRICULTURE 


Section 82-801. State entomologist of Montana. 

82-802. Duties of state entomologist. 

82-803. Annual report. 

82-804. Expenses. 

82-805. Definitions. 

82-806. Powers and duties of state apiarist. 

82-807. Registration. 

82-808. Registration fees. 

82-809. Inspection of used or secondhand beekeeping equipment transported into 
. the state. 

82-810. Importation of bees in combless packages. 

82-811. Disposition of fees. 

82-812. Penalties. 

82-813. Separability of act. 

82-814. Orders effective until reversed or modified by. court. 


82-801. (913) State entomologist of Montana. The entomologist of 
Montana agricultural college and experiment station shall be known as the 
state entomologist of Montana. 


History: En. Sec. 1, Ch. 59, L. 1903; StatesG44. 
re-en. Sec. 1, Ch. 103, L. 1907; Sec. 766, 59 C.J. States §§ 103 et oe 1153 
Rev. C. 1907; re-en. Sec. 913, R. C. M. 1921. 


(14 ROM ae 82-802. (914) Duties of state entomologist. It shall we the duty of state 


Rel. Matter 


i ontomologist to conduct field investigations of the injurious insects of fruits, 


vegetables, grains, grasses, forage, crops, including clover and alfalfa, root 
crops, shade trees, ornamental plants, and any other insects that may be- 
come injurious. When it becomes known to the state entomologist that an 
outbreak of an insect has occurred in any part of the state, it shall be his 
duty, so far as is possible without conflicting with his other duties, to go 
to the scene of the outbreak or send a suitably qualified assistant. The 
state entomologist or said assistant shall determine the extent and serious- 
ness of the outbreak, and, when necessary, publish or make public demion- 
stration of the best eae; to be employed. 


History: Ap. p. Sec. 2, Ch. 59, L. 1903; Cross-Reference 
en. Sec. 2, Ch. 103, L. 1907; Sec. 767, Rev. Destruction of insect pests, duties, sec. 
C. 1907; re-en. Sec. 914, R. C. M. 1921. 16-1149. 
StatesC73. 


59 OC. J. States § 14814. 
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82-803. (915) Annual report. The entomologist shall make an annual 
report to the governor of the state, on or before the first day of January, 
which report shall be published by the experiment station as one of its 
regular bulletins, and shall contain a report of his work and expenditures 
under this act. | 


History: En. Sec. 3, Ch. 59, L. 1903; 
re-en. Sec. 3, Ch. 103, L. 1907; Sec. 768, 
Rev. C. 1907; re-en. Sec. 915, R. C. M. 1921. 


82-804. (916) Expenses. The state entomologist shall receive no com- 
pensation for his services other than what he may receive from the college 
of agriculture and mechanic arts and experiment station but such office or 
laboratory expenses and such salaries of necessary assistants, together with 
such traveling expenses as result from the work contemplated under this act, 
not to exceed such sums as the legislature from time to time may appro- 
priate, shall be paid, and upon certification of the secretary of the executive 
-board of the college of agriculture and mechanic arts and director of the 
agricultural experiment station, the state auditor is authorized to issue war- 
rants to cover the same. The actual traveling expenses of the state ento- 
mologist and the actual traveling expenses and salary of his assistant, which 
shall result from the work contemplated under section 16-1152, shall be paid 
by the county or counties wherein such work is contemplated or carried 
on, and upon presentation and allowance of a sworn claim against ‘such 
county or counties, warrants in payment thereof shall be drawn upon the 
general fund of such county or counties. The board of county commis- 
sioners shall annually determine the amount of such warrants drawn upon 
the general fund for the purposes of this act, and shall include such amount 
in the tax levied the succeeding year for the purpose of insect pest ex- 
termination and reimburse the general fund for money so paid out on such 
warrants as is provided in section 16-1152. 

History: En. Sec. 4, Ch. 59, L. 1903; StatesC—60. 
amd. Sec. 4, Ch. 103,.L. 1907; Sec. 59 C.J. States, §§ 58, 249 et seq. 
769, Rev. C. 1907; re-en. Sec. 916, R. C. M. 
1921; amd. Sec. 1, Ch. 114, L. 1925. 

82-805. Definitions. The following terms shall be construed respec- 
tively to mean: 

(a) “Apiary’—Any place where one (1) or more colonies of bees are 
kept, or one or more hives containing honey combs or bee combs are 
kept. | 

(b) ‘“Equipment”—Hives, supers, frames, veils, gloves or any appa- 
ratus, tools, machines or other devices used in the handling and manipula- 
tion of bees, honey, wax, and hives, and shall also include any containers of 
honey and wax which may be used in any apiary or in transporting bees and 
their products and apiary supplies. 

(ec) ‘“Hive’—Frame hive, box hive, box, barrel, log gum, skep, or any 
other receptacle or container, natural or artificial or any part thereof, which 
may be used as a domicile for bees. 

(d) “Bees”—Any stage of the common honey bee, Apis mellifera. 

(e) “Bee diseases’—American or European foulbrood, sacbrood, bee 
paralysis, or any other disease or abnormal condition of egg, larval, pupal 
or adult stages of bees. 
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(f) “Colony”’—The hive and all equipment used in connection there- 
with. | 
(g) ‘“Persons”’—Individuals, associations, partnerships or corporations. 

(h) “Queen Apiary’—Any apiary or premises in which queen bees are 
reared or kept for sale or gift. 

Words used in this act shall be construed to import either the plural or 
singular, as the case demands. 

History: En. Sec. 1, Ch. 79, L. 1947. 


82-806. Powers and duties of state apiarist. The state entomologist is 
hereby designated as the state apiarist and for the purpose of preventing 
the spread of contagious and infectious disease among bees and apiaries, 
the state apiarist, or any deputy appointed or employed by him, shall have 
the following powers: 


1. To order the transfer of colonies of bees from hives or containers 
which cannot be properly examined for brood or other diseases to other hives 
or containers. 

2. To order the burning of, or to burn, any infected or contaminating 
bees, bee hives, brood. combs, or any other equipment, which, in his judg- 
ment, is so infected or contaminated that disinfection thereof will not 
destroy the infection or contamination. 

3. To order disinfection of any bee, bee hive, brood comb or any other 
equipment which is infected or contaminated and with full power to order 
the burning of, or to burn, any bee, bee hive, brood comb, or any other 
equipment, if, in his judgment, disinfection will not remove the infection or 
contamination, provided, however, before burning any such property, the 
state apiarist, or his deputy, shall give the owner of, or person in charge 
thereof, a written notice at least five (5) days prior to the date on which 
said property will be burned. This notice to be given by registered mail or 
personally served upon the owner of, or person in charge of, such property. 


4. To quarantine any apiary where foulbrood or any contagious or 
infectious diseases are present and, during such quarantine, to prevent the 
removal from such apiary, of any bees or equipment excepting under au- 
thority of a special permit issued by the state apiarist, or his deputy, per- 
mitting such removal under conditions and regulations to be prescribed by 
him. No person shall sell, or offer for sale, any apiary, bees or equipment 
while the same is under quarantine unless a permit authorizing such sale or 
removal is made by the state apiarist. Written notice of quarantine shall 
be posted by any officer at such quarantined apiary at a conspicuous place 
and a copy thereof shall be personally served or sent by registered mail 
to the owner of such apiary or person in charge thereof, and such quarantine 
shall continue in effect until it is ordered removed and a copy of such re- 
moval served in the same manner. 

5. To inspect any honey house or building or portion of building or 
container in which honey is stored, graded or processed, and determine 
whether or not any unsanitary conditions exist. If it is found that unsani- 
tary conditions exist or are permitted to exist, the owner or person in 
charge shall be notified in writing to place such honey house, building or 
portion of building or container in a sanitary condition within a reasonable 
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length of time, and any operator or owner of such honey house, building or 
container failing to obey such notice shall be guilty of a misdemeanor and 
shall be punished as provided in this act. 

History: En. Sec. 2, Ch. 79, L. 1947. 


82-807. Registration. It shall be unlawful for any person, firm or cor- 
poration in the state of Montana to possess or own an apiary without regis- 
tering the same as hereinafter provided. Every person, firm or corporation 
who shall own or possess in the state of Montana an apiary shall, within 
sixty (60) days from and after the passage and approval of this act, and 
on or before the first day of April each year hereafter, cause the same to 
be registered in the following manner : 


1. Applications shall be made to the state apiarist for registration blank. 

2. Registration blanks shall be furnished by the state apiarist, which 
blank shall contain a statement of the name, place of residence, place of 
business, of the owner, together with the number of colonies of bees, hives 
and equipment in such apiary, and the location in the state, setting forth 
specifically the location by sectional division to the nearest quarter section, 
and the township and range, and if within the corporate limits of a town or 
city, by setting forth the number of the lot and block in such town or city 
and stating also the name of the owner, renter and/or occupant of the land 
whereupon such apiary is located, and give such other information as the 
state apiarist may require under rules and regulations established by him for 
the protection, safety and welfare of the public and beekeeping industry. 
The registration blanks shall also include the date when the location was 
first established. 

If additional colonies of bees are added to the apiary by purchase or any 
means other than natural increase, after the registration of the apiary, a 
report thereof shall be made to the state apiarist within thirty (380) days 
setting forth the number of additional colonies added to the apilary. 

3. Upon receipt of such application, and payment of the fees herein- 
after prescribed, the state apiarist shall be authorized to issue a certificate 
of registration for an apiary, setting forth the name of the owner, the 
specific location and the number of colonies of bees or size of the aplary 
authorized under such registration. 

4. In issuing certificates of registration for apiaries established and 
registered as now provided by law, if there is a conflict between applicants 
with respect to location, the state apiarist shall give preference to the appli- 
cant having the oldest continuous established location. 

5. Certificates of registration shall not be issued for new locations of 
apiaries which are within such close proximity to established registered 
apiaries that there is or may be danger of spread of disease, or that such 
proximity will or may interfere with the proper feeding and honey flow of 
such established apiaries. 

6. Before authorizing the establishment of new locations, the state 
give notice of at least ten (10) days by registered letter to all 
registered apiarists likely to be affected by the proposed new location SO 
that any party affected may file written protests with the state apiarist 
against authorizing such new locations. In the event a written protest 1s 
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filed, the state apiarist may require a hearing and notice of the time and 
place of such hearing shall be given all parties interested by registered mail 
at least ten (10) days before the date set for the hearing. Any party dis- 
satisfied with the order of the state apiarist may bring an action in the 
district court of the county where the proposed location is located, within 
fifteen (15) days, to set aside or modify the order of the state apiarist. In 
the event such action is not brought within fifteen (15) days, the order 
of the state apiarist shall be final and conclusive upon the parties to the 
proceedings. 

7. It shall be unlawful for the owner of any established registered 
apiary to change locations without first receiving from the state apiarist 
a permit to establish such new location. In making such application he shall 
specify the location with the same particularity as in the application or 
original registration. If such new location is not used within sixty (60) 
days after a permit is issued, then such permit shall lapse and all right 
thereunder shall terminate. Provided further that permits for new loca- 
tions shall not be issued for greater areas than the applicant can show are 
reasonably necessary for his needs consistent with good beekeeping practice. 

8. The certificate of registration issued pursuant hereto shall be posted 
- in a conspicuous place at or near the location of his colony of honey bees or 
beehives, and in the event one owner has more than one location, he shall 
obtain a duplicate of his original registration certificate and the same shall 
be posted at each location. Such duplicate registration certificate shall have 
printed across the face thereof the word “Duplicate”. 

History: En. Sec. 3, Ch. 79, L. 1947. 


82-808. Registration fees. Each year before a certificate of registration 
shall be issued for any apiary, the owner or applicant for such certificate 
shall pay to the state apiarist a registration fee in accordance with the fol- 
lowing schedule of fees for the total number of colonies owned or possessed 
by each applicant, firm or corporation in the state of Montana: 


1L.to: 10 colonies of bees “ie EON theres: $ 1.00 
Lito 50: colonies. Sait ee we pee eee 2.50 
1 'to ZOU Colonies 224. LY AE, Bee Se a eee sae 5.00 

201 to-s00 colonies oO RGliims Aiee A Date tenes. wee eee 7.50 
SUL to 400 eblonies (ihe 22s Ske, Ale? eee eee, 10.00 
4yi to bOU colonies PLES sell cies SIs ey alse eats 20.00 
OGL coloniesvand'apward piv eee ee eae 25.00 


If, after the registration is made for the ensuing year, additional or new 
colonies are added, the same shall be reported as in this act provided and 
fees shall be paid in accordance with the above schedule for the total number 
of colonies for that year. Provided further that a fee of three dollars ($3.00) 
yearly shall be charged for the registration of any apiary not coming within 
the schedule above set forth. 

History: En. Sec. 4, Ch. 79, L. 1947. 


82-809. Inspection of used or secondhand beekeeping equipment trans- 
ported into the state. It shall be unlawful to transport or bring into the 
state of Montana any used or secondhand hives, honey combs, frames or 
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other used or secondhand beekeeping equipment without first having the 
Same inspected by the state apiarist, or his deputy, and obtaining from him 
a certificate of inspection showing that the same is apparently free from 
contagious or infectious disease. The cost of making such inspection shall be 
paid by the person requesting the same and inspection may be made at any 
point outside the state of Montana convenient to the person making the 
inspection. The state apiarist may require that the costs of making such 
inspection be paid in advance and such costs shall include a per diem of 
ten dollars ($10.00) and all necessary traveling expense, and a fee of five 
dollars ($5.00) for the issuance of the certificate of inspection. 
History: En. Sec. 5, Ch. 79, L. 1947. 


82-810. Importation of bees in combless packages. It shall be unlawful 
to transport or bring into the state of Montana bees in combless packages 
unless the same are accompanied by a certificate of health issued by the 
official inspector of the state or country from whence they came. The trans- 
portation of bees into this state without said certificate of health by any 
person or persons or by any common carrier or by any method of trans- 
portation shall be a violation of the provisions of this act and punished as 
hereinafter provided. 

History: En. Sec. 6, Ch. 79, L. 1947. 


82-811. Disposition of fees. All registration fees and inspection fees 
collected under the provisions of this act shall be transmitted by the state 
apiarist to the state treasurer, who shall deposit the same to the credit of 
the general fund of the state. 

History: En. Sec. 7, Ch. 79, L. 1947. 


82-812. Penalties. Any person, firm or corporation violating any of 
the provisions of this act shall be deemed guilty of a misdemeanor and 
punished by a fine of not less than twenty-five dollars ($25.00) nor more 
than five hundred dollars ($500.00), or by imprisonment in the county jail 
not exceeding one (1) year, or by both such fine and imprisonment. 

History: En. Sec. 8, Ch. 79, L. 1947. 


82-813. Separability of act. If any clause, sentence, section, paragraph, 
part or portion of this act shall, for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, unconstitutional or inoperative, such 
judgment shall not affect, impair or invalidate the validity of the act as a 
whole, or the remainder of this or any part thereof which can be given 
effect, but shall be confined in its operation to the particular clause, sentence, 
section, paragraph, part or portion directly adjudged to be so invalid, un- 
constitutional or inoperative. 

History: En. Sec. 9, Ch. 79, L. 1947. 


89-814. Orders effective until reversed or modified by court. Until 
reversed or modified by a court of competent jurisdiction any order or 
regulation made and promulgated by the state apiarist, including any order 
refusing permit for the establishment of a new apiary location, shall be 
effective until reversed or modified by a final decision, or final judgment, 
and while such action is pending, (section 93-8706) ; and no injunction or 
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other process or writ shall be issued or made by any court restraining such 
enforcement until such final determination. 
History: En. Sec. 10, Ch. 79, L. 1947. 


CHAPTER 9 
ENUMERATION OF CERTAIN EX OFFICIO STATE OFFICERS 


Section 82-901. Board of examiners. 
82-902. State prison commissioners. 
82-903. Board of pardons. 
82-904. Board of land commissioners. 


82-901. (116) Board of examiners. The governor, secretary of state, 
and attorney general constitute a board of examiners. 
History: En. Sec. 346, Pol. C. 1895; States€45. 
re-en. Sec. 134, Rev. C. 1907; re-en. Sec. 59 C.J. States § 149. 
116, R. C. M. 1921. 


82-902. (117) State prison commissioners. The governor, secretary of 
state, and attorney general constitute a board of state prison commissioners. 
History: En. Sec. 347, Pol. C. 1895; Prisons€—6. 
re-en. Sec. 135, Rev. C. 1907; re-en. Sec. 50 C.J. Prisons § 11 et seq. 
117, R. C. M. 1921. 


82-903. (118) Board of pardons. The secretary of state, attorney gen- 
eral, and state auditor constitute the board of pardons. 


History: En. Sec. 348, Pol. C. 1895; Pardon¢=5. 
re-en. Sec. 136, Rev. C. 1907; re-en. Sec. 46 C.J. Pardon § 12. 
118, R. C. M. 1921. 


82-904. (119) Board of land commissioners. The governor, superin- 
tendent of public instruction, secretary of state, and attorney general con- 
stitute the state board of land commissioners. 

History: En. Sec. 349, Pol. C. 1895; StatesG45. 
re-en. Sec. 137, Rev. C. 1907; re-en. Sec. 51 C.J. Public Lands §§ 183 et seq., 648. 
119, B.C. M. 1921. 


CHAPTER 10 
EXAMINER, STATE 


Section 82-1001. Appointment and term of office. 

82-1002. Duties of state examiner. 

82-1003. Publication of examiner’s report to counties—entering in commissioners’ 
minutes. 

82-1004. Duty of state and county officers to aid in examination. 

82-1005. Power to examine books and papers. 

82-1006. Failure of county officers to transmit statements to state examiner— 
penalty. 

82-1007. Access to accounts of public officers—actions to compel. 

82-1008. Examination of accounts of cities, towns and school districts of the 
first and second class. 

82-1009. Laws applicable to such examinations. 

82-1010. Entering examiner’s report in minutes of city or town—publication. 

82-1011. Salary and expenses. 

82-1012. Assistants, deputies and clerks—salaries. 

82-1013. Bonds of state examiner and assistants. 


82-1001. (209) Appointment and term of office. There shall be a state 
examiner who shall be appointed by the governor and confirmed by the 
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senate, and shall hold his office for the term of four pati and keep his 
office at the capitol. 

History: En. Sec. 490, Pol. C. 1895; it must be strictly construed. State v. 
re-en. Sec. 1, p. 105, L. 1897; re-en. Sec. 1, Aetna Banking & Trust Cox; 34M 379, 


Ch. 100, L. 1903; re-en. Sec. 208, Rev. C. 382, 87 P 268. 
1907; re-en. Sec. 209, R. C. M. 1921. 


rs 


Operation and Effect : States¢—46, 51. 
This act being of a highly penal nature, 59 C.J. States § 149. 


82-1002. (210) Duties of state examiner. The duties of the state ex- 
aminer and his assistants are: 

1. To examine at least once in each year the books ae adtenvaatis of 
the state treasurer, state auditor, secretary of state, clerk of the supreme 
court, state game meee register of state land office, and all: other state 
ahaa having the collection or handling of state money, county treasurers, 
county clerks, county assessors, district court clerks, county auditors, 
sheriffs, mahic administrators, boards of county age mee of each 
county, and all other officers and boards whether temporary or permanent, 
however created and for whatever purpose, having the control, manage- 
ment, collection or disbursement of any public mo ey Sy of any character 
or description. 


2. To prescribe the general methads and ieee of. Lecohateie for 
the receipt and disbursement of all moneys belonging to the counties, 
cities, towns, or school districts, and the educational, charitable, penal, and 
reformatory institutions of the state of Montana, and to establish in all 
such offices such general methods and details of accounting as are re- 
quired by law or are prescribed by. the state examiner, and all county, city, 
town or school district officers, and officers of educational, charitable, 
penal and reformatory institutions of the state of Montana are hereby com- 
pelled to conform therewith. 


3. To examine at least once each year the books ah accounts of he 
treasurer and secretary of each and all of the educational, charitable, penal 
and reformatory institutions of the state of Montana, and to ea aine into 
the financial affairs ‘and .conditions of each and all of said institutions. 

4. To visit each and every office of the officers, boards and institu- 
tions named in this act at least once in each year ; and at such time to ex- 
amine the books, accounts and vouchers in said office, to- verify state- 
ments of receipts and expenditures, and indebtedness, id to examine and 
pass upon the character and amounts of any commissions, percentage, or 
charges. for services, exacted by any officer, and of a claims allowed by 
any of said officers, boards or institutions. : 

5. To visit twice each year, or oftener, without previous notice, each 
of the banks, banking corporations and savings banks, building nd loan 
associations, investment and loan companies incorporated under the laws 
of this state, or doing business under any law of the state concerning cor- 
porations, and to examine into their affairs and ascertain their financial 
condition ; to inspect and verify the value and the amount of their securities 
and assets, and to inquire into any violation of laws governing such banks, 
institutions, building and loan associations. 
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6. The state examiner, after examination of the affairs of any state 
officer, board, or institution, or board of county commissioners, must make 
report to the governor and to the attorney general of the result of such 
examination, within sixty days thereafter; and if any violation of law or 
non-performance of duty is found on the part of any such officer or board, 
they must be proceeded against by the attorney general or county attorney 
as provided by law. 

7. The state examiner, or his assistants, after the examination of the 
affairs of any county officers, must make report. of such examination to 
the board of county commissioners and to the county attorney of such 
county, within thirty days after such examination; and if any violations of 
law or non-performance of duty is found on the part of any county officer 
or board, such officer or board must be proceeded against by the county 
attorney of the county as provided by law. 

8. The state examiner must make an annual report to the governor 
immediately after the end of each fiscal year, but such report must not 
be printed unless the printing thereof be ordered by the state board of 
examiners, 

9. It shall be the duty of the county attorneys of the various counties 
of the state of Montana and the city attorneys of the various cities and 
towns of the state of Montana to make report to the state examiner with- 
in thirty days after receiving from the state examiner the report of 
any examination of any county, city or town, as to what proceedings he 
has instituted or is intending to institute relating to violations of law and 
non-performance of duty, as set forth in the report of the state examiner. 

10. If any county or city attorney refuses or neglects to notify the 
state examiner within thirty days after receiving the report of any exam- 
ination of any county, city or town, as to what proceedings he has insti- 
tuted or is about to institute against any officer for violations of law or 
non-performance of duty, as evidenced by matters of record, and as set 
forth in the state examiners report; the state examiner may withhold the 
‘salary of such county or city attorney by filing notice with the proper 
officials, until proper and satisfactory explanation has been made to the 
state examiner for such non-performance of duty, provided further, that 
should the county or city attorney fail or refuse to prosecute such cases, 
the state examiner may employ an attorney to prosecute such case at the 
expense of the county, city, or town. 


History: Ap. p. Sec. 491, Pol. C. 1895; 
amd. Sec. 1, p. 105, L. 1897; amd. Sec. 491, 
Ch. 100, L. ‘1903; re-en. Sec. 209, Rev. C. 
1907; re-en. Sec. 210, R. C. M. 1921; amd. 
Sec. 1, Ch. 78, L. 1923. 


NOTE.—Section 5-901 requires only an- 
nual visits to banks. 


Cross-References 

City budgets filed with, sec. 11-1406. 
- Conservation revolving fund, duties, sec. 
89-403, 

County budgets, duties, see. 16-1901 et 
seq. , 

Irrigation districts, duties, sec. 89-2107. 


State department of public welfare, 
audit of receipts and disbursements, sec. 
71-206. 


Title insurance companies, duties, sec. 


40-2308. 


Operation and Effect 


A report of the deputy state examiner 
as to the result of his investigation of a 
county office is not a public or official 
book or record within the meaning of sec- 
tion 93-1001-32, making entries in public 
or other official books or records made 
by a public officer prima facie evidence of 
the facts therein stated, and inadmissible 
in a prosecution of the officer for larceny 
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of, publie funds, especially where it is 
based not only upon books and records, 
but upon affidavits. State v. Ray, 88 M 
436, 442, 294 P 368. 

Id. The report required to be made by 
the state examiner or his assistants after 
the examination of the affairs of a county 
officer to the board of county commission- 
ers under subdivision 7 of this section, 
is merely intended for the guidance of the 
latter officers, and, in itself, is not a 
source of evidence as to the facts stated 
therein. 

Held, that since the state examiner is 
by law required to examine the books of 
account of all county officers having to 
do with its financial affairs and report 
his findings to the board of county com- 
missioners, the board is without power, 
express or implied, to enter into a contract 
with an accountant under which the latter, 
at a monthly compensation of $150, agreed 
to audit the books of the county for a pe- 
riod of years, make reports at stated inter- 


82-1004 


vals and render assistance to the board as 
well as the county officers in connection 
with county affairs, the effect of the con- 
tract being a usurpation of the examiner’s 
functions and an interference with his 
duties. Judith Basin Co. v. Livingston et 
al., 89 M 438, 442, 298 P 356. 

Id. Held, that if the examination of 
county books required to be made by the 
state examiner is not as comprehensive as 
one made by an individual, or is inade- 
quate, or if it is desirable that more fre- 
quent examinations be had than the law 
requires of the state examiner, the remedy 
lies with the legislature and not the courts, 
who must take the law as it is written. 


District and Prosecuting Attorneys@=8; 
Municipal Corporations€~170;. States¢= 
73. 

27 C.J.S. District and Prosecuting At- 
torneys §§ 10, 14; 43 C.J. Municipal Corpo- 
rations §§ 1193, 1210; 59 C.J. States § 149, 


82-1003. (210.1) Publication of examiner’s report to counties—entering 
in commissioners’ minutes. Upon the receipt of the state examiner’s report 
covering the examination of the affairs of any county, it shall be the duty 
of the board of county commissioners of such county, to have such report 
entered and made a part of the minutes of the next regular meeting of 
such board; provided such report shall not be published by the board of 
county commissioners as a part of the minutes of its proceedings. Pro- 
vided, further, that the state examiner shall, at the time such report of 
examination is forwarded to the county commissioners, send a like copy 
to the official newspaper of the county for publication. Such publication 
shall be had once in the official newspaper forthwith, and shall be a charge 
against the county at the same rate as provided for in the contract for 
county printing for proceedings of the county commissioners. 


History: En. Sec. 1, Ch. 30, L. 1923; 
amd. Sec. 1, Ch. 85, L. 1925; amd. Sec. 1, 
Ch. 81, L. 1927. 


Counties©—53; States¢-73. 
20 C.J.S. Counties §91; 59 C.J. States 
§ 123 et seq. 


References 
State v. Ray, 88 M 436, 443, 294 P 368. 


82-1004. (211) Duty of state and county officers to aid in examination. 
All officers of the state and counties, and all officers and employees of all 
banking and other institutions mentioned in this act, must afford all rea- 
sonable facilities for the investigation provided for in this act, and all such 
officers, managers, and employees must make return and exhibits to the 
state examiner under oath, in such form and in such manner as he may 
prescribe, not conflicting with the present form of county records. Every 
officer or person violating the provisions of this section is guilty of a mis- 
demeanor and shall be punished by imprisonment in the county jail not ex- 
ceeding six months, or by fine not exceeding five hundred dollars or both. 


i ; i j : States¢—73. 
History: En. Sec. 492, p. 107, L. 1897; Obstructing Justice€=7; S 
ve-en, Sec. 492, Ch, 100, L. 1903; re-en. Sec. 59 C.J. States § 149. 
210, Rev. C. 1907; re-en. Sec. 211, R. Cc. M. 
1921. 
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82-1005. (212) Power to examine books and papers. The state examiner 
or his assistant has power to examine any books, papers, accounts, and 
documents in the office or possession of any county or state officer, or 
banking or other institution referred to in this act, and to send for persons 
or papers and to examine under oath any and all persons concerning the 
same. 


History: Ap. p. Sec. 494, Pol. C. 1895; States¢?73. 
amd. Sec. 493, p. 107, L. 1897; amd. Sec. 59 C.J. States § 149. 
493, Ch. 100, L. 1903; re-en. Sec. 211, Rev. 
C. 1907; re-en. Sec. 212, R. C. M. 1921. 


82-1006. (213) Failure of county officers to transmit statements to state 
examiner—penalty. If any county clerk or county treasurer shall fail to 
make and transmit to the state examiner’s office any copy of any quarterly 
report required by the state examiner, within ten days after the end of a 
quarter, or any annual financial statement of the county within twenty 
days after end of fiscal year, then said officer so required to furnish such 
report or copy shall forfeit to the county one hundred dollars to be 
deducted from his salary by the board of county commissioners of such 
county on notice of such failure from the state examiner. 


If any officer refuses or neglects to comply with any lawful regulation 
prescribed. by the state examiner, under authority of paragraph 2 of 
section 82-1002, the salary of such officer shall, on request of the state 
examiner, to the proper official, be withheld until such recreant official 
obeys, and the state examiner certifies approval to the disbursing officer. 

History: Ap. p. Sec. 494, p. 107, L. Counties@>74 (2, 3). 
1897; amd. Sec. 494, Ch. 100, L. 1903; amd. 20 C.J.S. Counties §§ 117, 119; 59 C.J. 


Sec. 1, Ch. 149, L. 1907; Sec. 212, Rev. C. States § 149. 
1907; re-en. Sec. 213, R. C. M. 1921. 


82-1007. (214) Access to accounts of public officers—actions to compel. 
(1) The state examiner shall have full power and authority to count the 
cash, verify the bank accounts and verify any and all accounts of any public 
officer whose accounts he is examining pursuant to law. 

(2) <Any state, county, city, town or school district officer who shall 
refuse to accord the state examiner access during an examination of such 
officer’s accounts, to his cash, bank accounts, or any of the papers, vouchers 
or records of his office, or if the state examiner, after counting the cash and 
verifying the bank accounts of such officer shall find that a shortage exists 
in the accounts of said officer, the state examiner shall forthwith file a 
verified preliminary report showing the refusal of such officer to accord to 
him access to the examination of such accounts, cash, bank accounts, papers, 
vouchers or records, or the existence of such shortage, and the amount or 
approximate amount thereof with the secretary of state if such officer shall 
be’ a‘-state officer, with the board of county commissioners of the proper 
county if the officer be a county or school district officer, and with the 
city or town council if the officer be a city or town officer; upon the filing 
of such verified statement, such officer shall immediately be suspended from 
the duties and emolumuents of his office, and the governor, in the case 
of a state officer, and the board of county commissioners of the county in 
case of county or school district officers, and the city or town council in 
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case of a city or town officer, shall appoint some qualified person to such 
office, pending the completion of such examination. 


(3) Upon the completion of the audit or examination of the accounts 
of such officer by the state examiner, if a shortage shall be found to have 
existed in the accounts of such officer on the date of the commencement 
of such examination, the state examiner shall file, in the office of the 
secretary of state in case of a state officer, and the board of county 
commissioners of the proper county in the case of a county or school district 
officer, and with the city or town council in the case of a city or town 
officer, a verified final report of the examination or audit, showing such 
shortage, whereupon the right of such officer to such office shall be forfeited, 
and such office shall thereupon become vacant as of the date of the sus- 
pension of such officer as hereinabove provided, and the person appointed 
to such office upon the suspension of said officer shall hold said office until 
the election and qualification of his successor, as provided by law. 

(4) <Any officer whose right to office has been forfeited may, within 
ten days after the filing of the state examiner’s final report or audit as 
herein provided, institute in the district court of the proper judicial district, 
a proceeding in quo warranto to test the right of his successor to hold 
such office, and the accuracy of the said final report and audit of the 
state examiner. 


History: En. Sec. 1, Ch. 84, L. 1915; cant on mere filing of a final verified re- 
re-en. Sec. 214, R. C. M. 1921; amd. Sec. 1, port by state examiner showing a short- 


Ch. 179, L. 1939. age in accounts in office without notice or 
hearing is invalid as denying due process 
Operation and Effect of law. State ex rel. Ryan v. Norby, — M 


This statute insofar as it declares an —y 165 P 2d 302, 303. 


elective public office for a fixed term va- 


82-1008. (215) Examination of accounts of cities, towns and school 
districts of the first and second class. The state examiner in addition to 
the duties now imposed upon his office, shall have the power and authority 
and it shall be his duty, to make at least one examination each year of the 
books and accounts of all incorporated cities and towns and that it shall 
be his duty to examine the books and accounts of all school districts of the 
first and second class, in like manner as is now required by law for the 
examination of the books and accounts of state and county officers, pro- 
vided that such examination shall be optional with the trustees of such 
district and shall be done only on their request. Provided, however, that 
the trustees of any school district must, during the month of June of each 
calendar year, notify the state examiner if such examination will be required, 
in which event it shall be the duty of the state examiner to make an examina- 
tion of such school district during the fiscal year following receipt of said 
notice. If such school district request such examination a fee of fifteen 
dollars ($15.00) per day per man together with actual transportation 
expense must be paid by such district into the state treasury and the state 
treasurer shall accredit such payment to the special examiners fund. An 
examination may be made of the accounts and records of any school 
district by a qualified certified publie accountant of the state of Montana 
when deemed advisable by the board of trustees. 
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History: En. Sec. 1, Ch. 84, L. 1913; 
re-en. Sec. 215, R. C. M. 1921; amd. Sec. 1, 
Ch. 164, L. 1937. 


Right of State Examiner to Bring Pro- 
ceeding to Remove School Trustee 


Citing this section and sec. 82-1009, held, 
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examiner to remove a school trustee ac- 
cused of charging and collecting illegal 
fees under sec. 94-5516, that there is serious 
doubt as to the statutory power of the 
state examiner to maintain the action. 
State ex rel. Galbreath v. District Court, 
108 M 425, 431, 91 P 2d 424. 


on application for writ of supervisory con- 
trol to annul an order denying motion to 
dismiss an action brought by the state 59 C.J. States § 149 et seq. 


82-1009. (216) Laws applicable to such examinations. That all laws 
now in force relative to the examination of the books and accounts of state 
and county officers, are, and the same are hereby declared to be applicable 
to the examination of the books and accounts of incorporated cities and 
towns, and to the books and accounts of school districts of the first and 
second class. 


History: En. Sec. 2, Ch. 84, L. 1913; 
re-en. Sec. 216, R. C. M. 1921. 


82-1010. (216.1) Entering examiner’s report in minutes of city or town 
—publication. Upon receipt of the state examiner’s report covering the 
examination of the affairs of any incorporated city or town, it shall be the 
duty of the mayor and the members of the city council or city commission 
to have such report entered and made a part of the minutes of the next 
regular meeting. Provided, further, that the state examiner shall, at the 
time such report of examination is forwarded to the city or town officials, 
send a like copy to the official newspaper of the city or town for publica- 
tion. Such publication shall be published in one issue of the aforesaid 
official newspaper forthwith and shall be a charge against the city or town 
at a rate to be agreed on but not to exceed that charged boards of county 
commissioners for the printing of the reports of the state examiner. 


History: En. Sec. 1, Ch. 33, L. 1929. 43 C.J. Municipal Corporations § 789; 59 
C.J. States § 149 et seq. 


StatesC>73. 


States@73. 
59 C.J. States § 149 et seq. 


Municipal Corporations€-100; States¢= 
73. 


82-1011. (218) Salary and expenses. The salary of the state examiner 
for all services rendered in any capacity whatever shall be five thousand 
four hundred dollars per year, and in addition thereto the state shall pay 
the necessary office and traveling expenses of himself and assistants. 


History: En. Sec. 1, Ch. 149, L. 1907; ner is fixed at $5400 by Sec. 59, Ch. 89, L. 
re-en. Sec. 213, Rev. C. 1907; amd. Sec. 1, 1927 (Sec. 5-605 of this code). 
Ch. 93, L. 1911; re-en. Sec. 218, R. C. M. 
1921, 


StatesC—60. 
NOTE.—The salary of the state exami- 59 C.J. States § 249. 
82-1012. (219) Assistants, deputies and clerks—salaries. The state 


examiner shall be allowed one first assistant at a salary of three thousand 
dollars ($3,000.00) per year, and not to exceed six (6) deputy examiners, 
each at a salary of not to exceed twenty-seven hundred dollars ($2700.00) 
per year, and one clerk at a salary of fifteen hundred dollars ($1500.00) 
per year. 


History: En. Sec. 1, Ch. 149, L. 1907; 
Sec. 214, Rev. C. 1907; amd. Sec. 2, Ch. 93, 
L. 1911; re-en. Sec. 219, R. C. M. 1921; 


amd. Sec, 1, Ch. 96, L, 1929; amd, Sec. 1, 
Ch. 180, L. 1939. ~ 
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States€=50, 53, 60, 61. 59 O.J. States §§ 58, 187, 188, 207, 249, 
253. 


82-1013. (223) Bonds of state examiner and assistants. The state ex- 
aminer and his assistants may each be required to give an official bond in 
such sum as the board of examiners may fix; if required, said bond may be 
a surety company bond, in which event the cost of said bond shall be a part 
of the expenses of the office, and paid out of the appropriation for said 
expenses. 


History: Ap. p. Sec. 496, Pol. C. 1895; NOTE.—See section 6-101. 
amd. Sec. 499, p. 109, L. 1897; amd. Sec. 
499, Ch. 100, L. 1903; amd. Sec. 499, Ch. 


149, L. 1907; Sec. 217, Rev. C. 1907; re-en. StatesC>48. 
Sec. 223, R. C. M. 1921. 59 OJ. States § 202. 
CHAPTER 11 


EXAMINERS, STATE BOARD OF—STATE PRINTING CONTRACT 
AND SUPPLIES 


Section 82-1101. Board, how composed. 
82-1102. Meetings and officers. 
82-1103. Exchange of surplus commodities by state institutions—when permitted. 
82-1104. Prison made goods not affected. 
82-1105. Records. 
82-1106. Rules and regulations. 
82-1107. Witnesses. 
82-1108. Depositions. 
82-1109. Claims for which appropriations have been made. 
82-1110. Approval and warrant. | 
82-1111. Disapproval of claims. 
82-1112. Claims provided for, but for which there is no appropriation. 
82-1118. Unsettled claims. 
82-1114. Time for meeting for action on unsettled claims. 
82-1115. Proof and examination of such claims. 
82-1116. Report on such claim. 
82-1117. Disqualifications. 
82-1118. Restrictions on power of board. 
82-1119. Appeals. 
82-1120. Auditor not to draw warrant for claims not audited. 
82-1121. Board may prevent payment of auditor’s warrants. 
82-1122. Must examine books of auditor and treasurer. 
82-1123. Must make statement. 
82-1124. Auditor and treasurer must permit examination, etc. 
82-1125. Furnishing board. 
82-1126. Board of supplies. 
82-1127. Duties of such board. 
82-1128. Contracts must be advertised. 
82-1129. Contents of advertisement. 
82-1130. Awarding the contract. 
82-1131. Advertising for bids—when required—contracts—requirements—adver- 
tising. | 
82-1132. Contents of advertisement. 
82-1133. Number of bids required—certified check to accompany bid. 
82-1134. Awarding contracts. 
82-1135. Cost plus system invalidates contracts. 
82-1136. State purchasing department not affected. 
82-1137. State printing—union label. 
82-1138. Penalty. 
82-1139. The bond. 
82-1140. Supplies may be classified. 
82-1141. Must be approved by governor and state treasurer. 
82-1142. For supplies for the legislative assembly. 
82-1143. Rooms for state officers. 
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Secs. 
PP: eas 


a attorney general constitute a board of examiners, 


82-1101 STATE OFFICERS, BOARDS, DEPARTMENTS 
82-1144. No officer to be interested in contracts. 
82-1145. Board may employ clerical help for state officers. 
82-1146. Contracts in excess of appropriation prohibited. 
82-1147. Public works contracts may include provisions required by federal 
agencies. 
82-1148. Compensation of assistants to civil executive officers. 
82-1149. Establishment of prices for state Mage 
82-1150. Basis of measurement. 
82-1151. Lower rates permissible. 
82-1152. Affidavit of printer—allowance of claims. 
82-1153. Penalty for false affidavit or overcharge. 
82-1154. Size of type for state publications. 
82-1155. Rule and figure work—short pages. 
82-1156. Computation of title pages and cuts—exceptions. 
82-1157. Preference of Montana printers and binders in publishing decisions, 


session laws and codes. 


(232) Board, how composed. The governor, secretary of state, 
with power to 
examine all claims against the state, except salaries or compensation of 
officers fixed by law, and perform such other duties as may be prescribed by 
law. No claim against the state, except salaries and compensation of officers 
fixed by law, must be passed upon by the legislative assembly without 


82-1101. 


first having been considered and acted upon by said board. 


History: Sections 232 to 253 were en- 
acted as Sections 1 to 21, pp. 183 to 187, 
L. 1891; re-en. Secs. 680 to 701, Pol. C. 
1895; appearing as Secs. 226 to 247, Rev. 
C. 1907; re-en. Sec. 232, R. C. M. 1921. 
Cal. Pol. C. Secs. 654-685. 


Cross-References 


Appropriations, duties concerning, secs. 
79-1001 to 79-1011. 

Bonds of state officers, sec. 6-102. 

Contingent revolving accounts, 
concerning, sec. 79-602. 

Destruction of old state papers, sec. 59- 
513. 

District judges, audit of claims, sec. 93- 
306. 

Investment of special funds in general 
fund warrants, sec. 79-305. 

National guard, expense account, sec. 
77-151. 

Neglect of duty, penalty, sec. 94-1514. 

Printing, duties, secs. 82-1906, 82-1909. 

Prisoners, audit of bills for transport- 
ing, sec. 80-748. 

Public reports, printing authorized, sec. 
59-703. 

Purchasing and repairs, sec. 82- 1904 et 
seq. 

Secretary of state, expense account, sec. 
82-2212. 

State industrial school, duties, 
827. 

State institutions, 
tures, sec. 75-310. 


82-1102. 


duties 


sec. 80- 


control of expendi- 


(233) Meetings and officers. 


State officers attending conventions, 
allowanees, sec. 25-508. 

State owned motor vehicles, custodian, 
sees. 53-501 to 53-510. 

State prison, audit of expenses, secs. 80- 
747, 80-748. 

State treasurer, examination of books 
and suspension, secs. 79-811, 79-812. 

State tuberculosis sanitarium, duties, 
secs. 80-202, 80-205, 80-214, 80-216. 

Traveling expenses of state employees, 
duties, sees. 59-524 to 59-529. 

Veterans’ welfare fund, duties, sec. 77- 
1103. 


Limitations 

Both this section and section 20 of ar- 
ticle VII of the constitution, apply to 
unliquidated claims, and not to those the 
amounts of which have been fixed speci- 
fically by contract or by any department 
of the state government having authority 
to fix them. State ex rel. Schneider v. 
Cunningham, 39 M 165, 172, 101 P 962. 


References 


Wheeler v. Mitchell, 110 M 385, 387, 101 
P 24 1071. 


States€—45, 173. 

59 C.J. States §§ 144 et seq., 436 et seq. 

Power to remit, release, or compromise 
tax claims. 99 ALR 1062. 

Power of city, town, or county or its 
officials to compromise claim. 105 ALR 170. 


The meetings of the said board 


are held at the seat of government on the third Monday in each month, and 
such other times as the president may call it together; and the governor is 
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the president and the secretary of state is the secretary of said board, and, 
in the absence of either, an officer pro tempore may be elected from their 
number. | 


History: Sec. 227, Rev. C. 1907; re-en. 216 P 344; State v. Rouleau et al., 68 M 
' Sec. 233, R. C. M. 1921. See also history 529, 540, 219 P 1096. 
of Sec. 82-1101. 


References States€=173. | 82-1103, es 
Porter v. Hartley et al., 67 M 244, 251, . 59 C.J. States § 436 et seq. Sec. 1) 
bar 
ec. i, <. 


82-1103. Exchange of surplus commodities by state institutions—when 
permitted. Only when consent therefor is first obtained from the state board 
of examiners, any state institution incidentally engaged in producing com- 
modities of any kind for its own use, and having a surplus of any com- 
modities so produced, may exchange or trade the same for other commodities 
and supplies with another state institution or otherwise, when the best 
interests of such commodity producing institution and the state of Montana 
are served thereby. 

History: En. Sec. 1, Ch. 69, L. 1943. 


82-1104. Prison made goods not affected. Nothing in this act shall be 
deemed to modify, amend or abridge sections 4-347, 4-348, 79-601, 84-1603, 
84-1901, 84-1902, 84-1903, 84-2012 and 84-2203, or any law or laws pertaining 
to the making or marketing of prison made goods or any law or laws 
regulating or prohibiting the use or employment of convict labor. 

History: En. Sec. 2, Ch. 69, L. 1943. 


82-1105. (234) Records. The board must keep a record of all its pro- 
ceedings, and any member may cause his dissent to the action of the 
majority upon any matter to be entered upon such record. And all claims 
- must be entered upon the minutes of the board before the same are acted 


upon. | 
History: Sec. 228, Rev. C. 1907; re-en. References 
_ Sec. 234, R. C. M. 1921. See also history State v. Rouleau et al., 68 M 529, 540, 
of Sec. 82-1101. 219 P 1096. 


82-1106. (235) Rules and regulations. The board may, in writing, 
establish rules and regulations not inconsistent with law for its government. 


History: Sec. 229, Rev. C. 1907; re-en. 
Sec. 235, R. C. M. 1921. See also history 
of Sec. 82-1101. 


82-1107. (236) Witnesses. The president may issue subpoenas and 
compel the attendance of witnesses before the board, or any member thereof, 
in the same manner that any court in the state may; and whenever the 
testimony of any witness against a demand pending before it is material, 
the president must cause the attendance of the witness before the board, or 
a member thereof, to testify concerning the demand, and the board may 
make a reasonable allowance therefor, not exceeding the fees of witnesses 
in civil cases, which must be paid out of the appropriation for the contingent 
expenses of the board, but in no instance can an allowance be made in 
favor of a witness who appeared in behalf of the claimant. 


History: Sec. 230, Rev. C. 1907; re-en. States¢-181. 
Sec. 236. R. C. M. 1921. See also history 59 C.J. States, § 435 et seq. 


of Sec. 82-1101. 
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82-1108. (237) Depositions. Each member of the board may take 
depositions to be used before it. | : 


History: Sec. 231, Rev. C. 1907; re-en. Depositions¢-16. 
Sec. 237, R. C. M. 1921. See also history 26 C.J.S. Depositions § 7. 
of Sec. 82-1101. 


82-1109. (238) Claims for which appropriations have been made. Any 
person having a claim against the state, for which an appropriation has 
been made, may present the same to the board in the form of an account or 
petition, and the secretary of the board must date, number, and file such 
claim, and the board must allow or reject the same in the order of its 
presentation. The board may for cause postpone action upon a claim for 
not exceeding one month. 

History: Sec. 232, Rev. C. 1907; re-en. 216 P 344; State v. Brannon et al., 86 M 
Sec. 238, R. C. M. 1921. See also history 200, 217, 283 P 202. 
of Sec. 82-1101. 
References States€-177, 182. 
Porter v. Hartley et al., 67 M 244, 251, 59 C.J. States § 430 et seq. 


82-1110. (239) Approval and warrant. If the board approve such 
claim they must indorse thereon, over their signatures, “Approved for the 
sum of ———— dollars,” and transmit the same to the office of the state 
auditor; and the auditor must draw his warrant for the amount so approved 
in favor of the claimant, or his assigns, in the order in which the same was 
approved. 


History: Sec. 233, Rev. C. 1907; re-en. v. Hickman, 11 M 541, 553, 29 P 92; 
Sec. 239, R. C. M. 1921, See also history Porter v. Hartley, 67 M 244, 252, 216 P 
of Sec. 82-1101. 344, 


References States€>178, 182. 
Cited or applied in State ex rel. Palmer 59 C.J. States §§ 435, 440. 


82-1111. (240) Disapproval of claims. If the board disapprove such 
claim, it must cause the same to be filed with the records of the board, with 
a statement showing such disapproval and the reasons therefor. 


History: Sec. 234, Rev. C. 1907; re-en. StatesC-182. 
Sec. 240, R. C. M. 1921. See also history 59 C.J. States § 440. 
of Sec. 82-1101. 


82-1112. (241) Claims provided for, but for which there is no appro- 
priation. If no appropriation has been made for the payment of any claim 
presented to the board, the settlement of which is provided for by law, or 
if an appropriation made has been exhausted, the board must audit the 
same, and if they approve it, must transmit it to the legislative assembly 
with a statement of their approval. 


History: Sec. 235, Rev. C. 1907; re-en. StatesC-181. 
Sec. 241, R. C. M. 1921. See also history 59 C.J. States § 435. 
a Sec. 82-1101. 


on Rom 35) 82-1113. (242) Unsettled claims. Any person having a claim against 

Si. #9, “anne state, the settlement of which is not otherwise provided for by law, must 
present the same to the board of examiners, at least two months before the 
meeting of the legislative assembly, accompanied by a statement showing 
the facts constituting the claim, verified in the same manner as complaints 
in civil actions. 
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History: Sec..236, Rev. C. 1907; re-en. States€—175, 176. 
Sec. 242, R. C. M. 1921. See also history 59 C.J. States § 430. 
of Sec. 82-1101. 


82-1114. . (248) Time for meeting for action on unsettled claims. On 
the first Monday of November preceding the meeting of each legislative 
assembly, the board must hold a session for the purpose of examining the 
class of claims referred to in the preceding section, and may adjourn from 
time to time until their work is completed. They must cause a list and 
brief abstract of all claims filed with them up to that date to be made and 
published in some newspaper at.the seat of government for such time as they 
may prescribe. The list must be accompanied by a general notice of the 
order in which and of the time when the board will proceed to examine the 
claims. 


History: Sec. 237, Rev. C. 1907; re-en. States¢—181. 
Sec. 243, R. C. M. 1921. See also history 59 C.J. States § 435. 
of Sec. 82-1101. 


82-1115. (244) Proof and examination of such claims. The board must, 
at the time designated, proceed to examine and adjust all such claims. They 
may hear evidence in support of or against them, and report to the legis- 
lative assembly such facts and recommendations concerning them as they 
may think proper. In making their recommendations they may state and 
use any official or personal knowledge which any member of the board may 
have touching such claims. 


History: Sec. 238, Rev. C. 1907; re-en. References 
Sec. 244, R. C. M. 1921. See also history Porter v. Hartley, 67 M 244, 252, 216 
of Sec. 82-1101. P 344, 


82-1116. (245) Report on such claim. The board must make up their 
report and recommendations at:least thirty days before the meeting of the 
legislative assembly. A brief abstract of their report, showing the claims 
rejected, and. those, or the amounts thereof, allowed, must be published in 
a newspaper published at the seat of government for such time as the board 
may prescribe before the meeting of the legislative assembly. 


History: Sec. 239, Rev. C. 1907; re-en. 
Sec. 245, R. C. M. 1921. See also history 
of Sec. 82-1101. 


82-1117. (246) Disqualifications. No member of the board must act 
upon any claim in which he is interested, or for expenditures incurred in 
his office, nor must he be present when the decision thereon is made. 


History: Sec. 240, Rev. C. 1907; re-en. States@173. 
Sec. 246, R. C. M. 1921. See also history 59 C.J. States § 436. 
of Sec. 82-1101. 


82-1118. (247) Restrictions on power of board. The board must not 
entertain for the second time a demand against the state once rejected by it 
or by the legislative assembly, unless such facts are presented to the board 
as in suits between individuals would furnish sufficient ground for granting 
a new trial. | oo it 

History: Sec. 241, Rev. C. 1907; re-en. States¢—182. 
Sec. 247, BR. C. M. 1921. See also history § 59 C.J. States § 441. 
of Sec. 82-1101. 
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82-1119. (248) Appeals. Any person interested, who is aggrieved by 
the disapproval of a claim by the board, may appeal from the decision to the 
legislative assembly of the state, by filing with the board a notice thereof, 
and upon the receipt of such notice the board must transmit the demand 
and all the papers accompanying the same, with a statement of the evidence 
taken before it, to the legislative assembly. 


History: Sec. 242, Rev. C. 1907; re-en. StatesC183. 
Sec. 248, R. C. M. 1921. See also history 59 C. J. States § 452 et seq. 
of Sec. 82-1101. 


82-1120. (249) Auditor not to draw warrant for claims not audited. 
The state auditor must not draw his warrant for any claim unless it has 
been approved by the board, except for salaries or compensation of officers 
fixed by law. 


History: Sec. 243, Rev. C. 1907; re-en. StatesG137. 
Sec. 249, R. C. M. 1921. See also history 59 C.J. States § 403. 
of Sec. 82-1101. 


82-1121. (250) Board may prevent payment of auditor’s warrants. 
Whenever the board has reason to believe that the state auditor has drawn, 
or is about to draw his warrant without authority of law, or for a larger 
amount than the state actually owes, the board must notify the state 
treasurer not to pay the warrant so drawn or to be drawn; and there- 
upon the treasurer is prohibited from paying the warrant, whether already 
drawn or not, until he is otherwise directed by the legislative assembly or 
the board. 7 


History: Sec. 244, Rev. C. 1907, re-en. References 
Sec. 250, R. C. M. 1921. See also history States ex rel. Jones v. Erickson, 75 M 
of Sec. 82-1101. 429, 457, 244 P 287, 
States¢-142. 


59 C.J. States § 408. 


82-1122. (251) Must examine books of auditor and treasurer. As often 
as it may deem proper the board must examine the books of the state 
auditor and state treasurer, the accounts and vouchers in their offices, and 
count the money in the treasury, and for that purpose they may demand, and 
the state auditor and state treasurer must furnish without delay, all informa- 
tion touching the books, papers, vouchers, or matters pertaining to their 
offices. 


History: Sec. 245, Rev. C. 1907; re-en. States@—73. 
Sec. 251, R. C. M. 1921. See also history 59 C.J. States § 437. 
of Sec. 82-1101. 


82-1123. (252) Must make statement. The board must, at least once in 
each month, make and file in the office of the secretary of state, and publish 
in some newspaper at the seat of government, a statement showing the 
amount of money in the treasury. 


History: Sec. 246, Rev. C. 1907; re-en. 
Sec. 252, R. C. M. 1921. See also history 
of Sec. 82-1101. 


82-1124. (253) Auditor and treasurer must permit examination, etc. 
The state auditor and state treasurer must permit the board of examiners to 
examine the books and papers in their respective offices, and the treasurer 
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must permit the money in the treasury, without delay on any pretense what- 
ever, to be counted whenever the board wishes to make an examination 
or count. 


History: Sec. 247, Rev. C. 1907; re-en. 
Sec. 253, R. C. M. 1921. See also history 
of Sec. 82-1101. 


82-1125. (254) Furnishing board. The governor, secretary of state, 
and attorney general of the state of Montana are hereby constituted ex 
officio a furnishing board, with the powers and duties hereinafter specified. 


History: En. Sec. 702, Pol. C. 1895; StatesG93, 
re-en. Sec. 248, Rev. C. 1907; re-en. Sec. 59 C.J. States § 284 et seq. 
254, R. C. M. 1921. 


82-1126. (255) Board of supplies. The board of examiners is also a 
board of supplies and furnishing board. 


History: En. Sec. 703, Pol. C. 1895; 
re-en. Sec. 249, Rev. C. 1907; re-en. Sec. 
255, R. C. M. 1921. 


82-1127. (256) Duties of such board. It is the duty of such board: 


1. To contract for the furnishing of all stationery, printing, binding, 
paper, fuel, lights, and other necessary supplies, to be used by the legis- 
lative assembly and all other departments of the government, and the 
printing, binding, and distributing of the laws, codes, journals, depart- 
ment reports, reports of the decisions of the supreme court, and all other 
printing and binding, and repairing of any books used by any state 
officer or department. 

2. To hire all offices for the state officers, and to furnish the same; 
to keep the furniture in repair, and to hire and furnish halls and rooms 
for the use of the legislative assembly, and to provide furniture therefor, 
and keep the same in repair. 

8. To cause to be deposited in the office of the secretary of state all 
stationery, books, and other articles and supplies furnished and on hand, 
and to issue to any officer a requisition on the secretary of state for any 
books, stationery, or other supplies needed by such officer. 

4. At the end of each fiscal year, and at such other times as the board 
thinks proper, to cause an inventory to be taken of all articles and sup- 
plies on hand and contracted for, and to make an examination of all 
accounts and vouchers for such supplies. 

5. To establish rules for the government of the board in relation to 
all contracts not inconsistent with law. 


History: En. Sec. 704, Pol. C. 1895; Ins. Agency v. Porter et al., 93 M 567, 
re-en. Sec. 250, Rev. C. 1907; re-en. Sec. 573 et seq., 20 P 2d 643. 
256, R. C. M. 1921. 

References 

Supplies 4 Wheeler v. Mitchell, 110 M 385, 387, 101 

Held, that fire insurance on state build- p 2q 1071. 
ings is not included within the term “sup- , 
plies” for the furnishing of which the 
state board of examiners must call for 43 Am. Jur. 750, Public Works and Con- 
bids under proper advertisements. Miller tracts, §§ 10 et seq. 


82-1128. (257) Contracts must be advertised. Before any contract is 
let the board must advertise for twenty days in two daily newspapers 
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82-1129 


printed in the state, one of which must be published at the seat of govern- 
ment, for sealed proposals to furnish any and all the supplies mentioned in 


the next preceding section. 


History: En. Sec. 705, Pol. C. 1895; 
re-en. Sec. 251, Rev. C. 1907; re-en. Sec. 
257, R. C. M. 1921. 


Operation and Effect 


Where advertising for bids is a statu- 
tory requirement, neither the municipality 
nor its agents can make a contract bind- 
ing upon it without compliance with the 
formalities so prescribed. State ex rel. 
Robert M. F. Co..v. Toole, 26 M 22, 35, 
66 P 496. 

Id. When an advertisement for pro- 
posals for the furnishing of supplies was 
not made in compliance with this section, 
but was made only in a newspaper which 


82-1129. 


(258) Contents of advertisement. 


had the contract for the public printing, 
the contention that the publication was 
lawful because the advertisement was 
public printing was without merit. 

Id. This section is not repugnant to 
section 30, article V, of the constitution. 

Held, that fire insurance on state build- 
ings is not included within the term 
“supplies” for the furnishing of which 


_the state board of examiners must call for 


bids under proper advertisements. Miller 
Ins. Agency v. Porter et al., 93 M 567, 
573 et seq., 20 P 2d 643. 


StatesG98. 
59 C.J. States § 297. 


The board must specify in 


the advertisement the amount and kind of each article required. A sample 
and minute description of each article must accompany and be deposited 


with each proposal. 


History: En. Sec. 706, Pol. C. 1895; 
re-en. Sec. 252, Rev. C. 1907; re-en. Sec. 
258, R. C. M. 1921. 


82-1130. 


(259) Awarding the contract. 


References 


Cited or applied as section 706, political 
code, in State ex rel. Robert M. F. Co. v. 
Toole, 26 M 22, 27, 66 P 496. 


The proposals received must 


be directed to the board, opened and compared by it at its office at twelve 
o’clock, noon, of the day specified in the advertisement, and the board must 
award the contract for furnishing such supplies, or any of them, to the 


lowest responsible bidder at such time. 


History: En. Sec. 707, Pol. C. 1895; 
re-en. Sec. 253, Rev. C. 1907; re-en. Sec. 
259, R. C. M. 1921. 


Operation and. Effect 


The statute imposes upon the board of 
examiners the duty to award the contract 
.to the lowest responsible bidder, unless 
the bids be rejected; and whenever, after 
a compliance with the statutory prereq- 
uisites essential to the valid acceptance 
of a bid, it has regularly awarded the 
contract, there springs into existence vest- 
ed rights which the board cannot destroy 
or impair. It cannot insert into the for- 
mal written contract any condition not 
consonant with the contract already made 
by virtue of the acceptance of the bid. In 
the absence of fraud, accident, and mis- 
take, or other legal reason sufficient to 
render the acceptance void or voidable, 
the contract resulting. therefrom cannot 
(unless by mutual consent) be changed 
or annulled, nor by its obligation be im- 
paired, by any act of the board. State ex 
rel. Robert M. F. Co. v. Toole, 26 M 22, 
29, 66 P 496. re 

Id. Where the board regularly accepts 


a bid for supplies, its action in subse- 
quently attempting to rescind the contract 
because the bidder is shown to be a cor- 
poration employing non-union workmen, 
and hostile to labor organizations, is void. 


States€-98. 

59 C.J. States § 301. 

43 Am. Jur. 764, Public Works and Con- 
tracts, §§ 23 et seq. 

Bidder’s variation from specifications on 
bid for public work. 65 ALR 835. 

Evasion of law requiring contract for 
public work to be let to lowest responsible 
bidder by subsequent changes in contract 
after it has been awarded pursuant to that 
law. 69 ALR 697. 

What is an “emergency” within statu- 
tory provision excepting emergency con- 
tract or work for requirement of bidding 
on public contracts. 71 ALR 173. 

Right in submitting proposal for bids 
on public works to require bid on unit 
basis, with reservation to public authori- 
ties of right to determine amount or ex- 
tent of work. 79 ALR 225. 

Rights and remedies of bidder for pub- 
lic contract who has not entered into a 
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contract, where bid was based on his own other than lowest financial bidder as 
mistake of fact or that of his employees. affected by fact that bidder furnishes 


80 ALR 586. , bond. 86 ALR 131, 
Mandamus to compel consideration, ac- Liability of municipality or other gov- 

ceptance, or rejection of bids for public ernmental body on implied or quasi con- 

contract. 80 ALR 1382. tract for value of property or work. 154 


Right to award public contract to one ALR 356. 


82-1131. (259.1) Advertising for bids—when required—contracts—re- 
quirements—advertising. It shall be unlawful for the board of examiners 
or any offices, departments, institutions, or any agent of the state of 
Montana acting for or in behalf of said state to let any contract for the 
construction of buildings or the alteration, repair and improvement of 
buildings and grounds on behalf of and for the benefit of the state where 
the amount involved is five hundred dollars ($500.00) or more without first 
advertising in at least one (1) issue each week for three (8) consecutive 
weeks in two (2) newspapers published in the state, one (1) of which must 
be published at the seat of government, and the other in the county where 
the work is to be performed calling for sealed bids to perform such work 
and stating the time and place, when and where such bids will be considered. 

History: En. Sec. 1, Ch. 149, L. 1927. StatesC—98. 
NOTE.—See annotations under previous 59 C.J. States § 297, 
section. | 

82-1132. (259.2) Contents of advertisement. The board must specify in 
the advertisement the amount, kind, and general character of the buildings 
or grounds to be improved, altered, repaired, or constructed and must refer 
to the place where the plans, specifications and details may be found, and 
the same must be available to any prospective bidder. 

History: En. Sec. 2, Ch. 149, L. 1927. 


82-1133. (259.3) Number of bids required—certified check to accom- 
pany bid. There must be bids from at least two (2) responsible contractors 
in their respective lines when said contract involves an expenditure of more 
than two thousand dollars ($2,000.00) ; each bid must be accompanied by a 
certified check for 5% of the amount of his bid. 

History: En. Sec. 3, Ch. 149, L. 1927. 


82-1134. (259.4) Awarding contracts. The bids received must be given 
to the board, opened and compared at its office at ten o’clock a. m. of the 
day specified in the advertisement, and the board must award the contract 
for the construction of the buildings or the alteration, repair, or im- 
provement of any buildings and grounds to the lowest responsible bidder 
at such time. Provided, however, said board has power to reject any and 
all bids. 

History: En. Sec. 4, Ch. 149, L. 1927. StatesG—98. 
59 C.J. States § 301. 

82-1135. (259.5) Cost plus system invalidates contracts. Any contracts 
hereafter made by, on behalf of or for the state of Montana after the passage 
of this act which shall directly or indirectly recognize the cost plus system 
or principle shall be void and of no effect, and this act shall stand as a notice 
of the invalidity of any such contract. 

History: En. Sec. 5, Ch. 149, L. 1927. States¢—100. 
59 C.J. States § 293. 
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82-1136. (259.6) State purchasing department not affected. Nothing 
herewith contained shall in any way be construed as altering, modifying or 
changing the laws providing for or relating to the state purchasing depart- 
ment, or the purchasing agent of the state. 


History: En. Sec. 6, Ch. 149, L. 1927. States€93. 
59 C.J. States § 284 et seq. 


82-1137. (260) State printing—union label. All printing for which the 
state of Montana is chargeable, including reports of state officers, state 
boards, pamphlets, blanks, letter heads, envelopes, and printed matter of 
every kind and description, save and except certificates of appointment and 
election to office, shall have the label of the branch of the international 
typographical union of the city in which they are printed. 

History: En. Sec. 1, p. 58, L. 1897; Council v. Mitchell, 105 M 326, 330, 74 
re-en. Sec. 254, Rev. C. 1907; re-en. Sec. P 2d 417. 
260, R. C. M. 1921. 
References States¢>100. 
State ex rel. Helena Allied Printing 59 C.J. States § 293. 


82-1138. (261) Penalty. Any officer of the state who shall accept any 
printed matter, save and except certificates named in the preceding section, 
for which the state is chargeable, which does not bear a label indicating that 
it was printed in an office under the jurisdiction of the international typo- 
graphical union, shall be subject to a fine of fifty dollars for each and 
every offense. 


History: En. Sec. 1, p. 58, L. 1897; 
re-en. Sec. 255, Rev. C. 1907; re-en. Sec. 
261, R. C. M. 1921. 


82-1139. (262) The bond. Each bid must be accompanied by a bond, 
with two or more sureties, in a sum not less than twice the amount of the 
value of the articles to be supplied, payable to the state, conditioned that if 
the bidder receives the contract he will deliver the supplies for which he has 
contracted, under such rules and regulations as the board may prescribe, 
and for the faithful performance of the contract. 

History: En. Sec. 708, Pol. C. 1895; StatesG98. 
ocd Sari eye C. 1907; re-en. Sec. 59 O.J. States § 299. 
43 Am. Jur. 879, Public Works and Con- 
References tracts, §§ 137 et seq. 


Cited or applied as section 708, political Right of person furnishing material or 


code, in State ex rel. State Pub. Co. v. labor to maintain action on contractor’s 
Hogan, 22 M 384, 385, 56 P 818; State bond. 77 ALR 21. 


ex rel. State Pub. Co. v. Smith, 23 M 44, 
46, 57 P 449; State ex rel. Robert M. F. 
Co. v. Toole, 26 M 22, 27, 66 P 496. 


82-1140. (263) Supplies may be classified. The board may in the ad- 
vertisement classify the supplies and articles to be furnished, and may 
receive bids, and award contracts for such separate class of supplies, or 
such separate articles, as it considers the lowest and best bid. The board 
may require any class of supplies or separate articles thereof to be delivered 
in installments. Any and all bids may be rejected, and the board may 
advertise again. 
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History: En. Sec. 709, Pol. C. 1895; 
re-en. Sec. 257, Rev. C. 1907; re-en. Sec. 
263, R. C. M. 1921. 


References 
Cited or applied as section 709, political 


82-1141. 


(264) Must be approved by governor and state treasurer. 


82-1145 


code, in State ex rel. Robert M. F. Co. 
v. Toole, 26 M 22, 29, 66 P 496. 


StatesG98. 
59 C.J. States § 297. 


All 


contracts made by the board must be approved by the governor and the 


state treasurer. 


History: En. Sec. 710, Pol. C. 1895; 
re-en. Sec. 258, Rev. C. 1907; re-en. Sec. 
264, R. C. M. 1921. 


Operation and Effect 


A compliance with this section is in- 
dispensable to the validity of a contract 
for public printing, and such a contract, 
entered into by a party with the state 
board of examiners, without the approval 
of the governor and state treasurer, is 
void. State ex rel. State Pub. Co. v. 
Hogan, 22 M 384, 390, 56 P 818. 

The duty of the governor and state 


treasurer to approve a contract for state 
printing is not ministerial, but involves 
judicial discretion, and cannot be con- 
trolled by mandamus. State ex rel. State 
Pub. Co. v. Smith, 23 M 44, 50, 57 P 449. 


References 


Cited or applied as section 710 political 
code, in State ex rel. Robert M. F. Co. 
v. Toole, 26 M 22, 29, 66 P 496. 


States€>100. 
59 C.J. States § 294. 


82-1142. (265) For supplies for the legislative assembly. The board 
must, at least one month before the meeting of the legislative assembly, 
advertise as provided in the preceding sections for the repairing and furnish- 
ing the halls and rooms, and stationery, fuel, light, and such other supplies 
as are necessary for the members of the legislative assembly, at the 
ensuing session, and at the commencement of each session thereof the 
board must report to the legislative assembly an account of the supplies, 
expenditures for the same, and the stock on hand. 


History: En. Sec. 711, Pol. C. 1895; States¢—94. 
re-en. Sec. 259, Rev. C. 1907; re-en. Sec. 59 C.J. States § 297. 
265, R. C. M. 1921. 


82-1143. (266) Rooms for state officers. The board may hire the neces- 
sary rooms for the state officers, and halls and rooms for the legislative 
assembly and its committees, without advertising as provided in this chapter, 


if the board so decide. 


History: En. Sec. 712, Pol. C. 1895; 
re-en. Sec. 260, Rev. C. 1907; re-en. Sec. 
266, R. C. M. 1921. 


82-1144. (267) No officer to be interested in contracts. No member or 
officer of any department of the government must be in any way interested 
in any contract made under the provisions of this chapter. 


History: En. Sec. 713, Pol. C. 1895; as constituting interest within statute 
re-en. Sec. 261, Rev. C. 1907; re-en. Sec. against public officer being interested in 
267, R. C. M. 1921. public contract. 73 ALR 1352. 

Relationship as disqualifying interest 
within statute making it unlawful for an 
officer to be interested in a public con- 
tract. 74 ALR 792. 


StatesC—95. 
59 C.J. States § 285. 
Relation as creditor of contracting party 
82-1145. (268) Board may employ clerical help for state officers. The 
board of examiners may, at any time when necessary, employ clerical help 
for any state officer or board, and no clerks must be employed by such 
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officers or board without the authority of the board of examiners, and no. 
such clerks must be employed by the board of examiners except when 
all the duties of the office cannot be performed by the officer himself. 


History: En. Sec. 714, Pol. C. 1895; References 


re-en. Sec. 262, Rev. C. 1907; re-en. Sec. Cited or applied as section 714, political 
268, R. C. M. 1921. code, "in State ex rel. State Pub. Oo. v. 
: Smith, 23 M 44, 50, 57 P 449; as section 
Operant t Feed eh 262, revised codes, im State ex rel. Hillis 
This section does not apply to the em- y, Sullivan, 48 M 320, 331, 137 P 392; 


ployees of the supreme court; that court, tate v. Rouleau et al., 68 M 529, 540, 
viewed as a department of the state gov- 919 P 1096. ‘ 


ernment, is neither an officer nor a board, 
and therefore does not fall within the 


provision concerning “clerical help for States€53. 

any state officer or board.” State ex rel. 59 C.J. States §§ 188, 207. 
Schneider v. Cunningham, 39 M 165, 172, 

101 P 962. 


82-1146. (269) Contracts in excess of appropriation prohibited. No 
state officer, state board of trustees, or managers or commissioners shall have 
any authority to, or shall contract any liability or indebtedness whatever 
in excess of the amount appropriated to such officer, board of trustees, 
or managers or commissioners, or for the office, institution, commission, 
or organization under his or their management or control, without pre- 
vious authorization from the state board of examiners, and if any liability 
or indebtedness be incurred or expenditure be made, in violation of this 
act, no claim therefor shall be allowed by the state board of examiners. 

History: En. Sec. 1, Ch. 26, L..1907; 165, 101 P 962; Porter v. Hartley, 67 M 


Sec. 263, Rev. C. 1907; re-en. Sec. 269, 244, 216 P 344. 


R. C. M. 1921. 
References 


Authority of Board of Examiners State ex rel. Jones v. Erickson, 75 M 


When the board of examiners has exer- 429, 456, 244 P 287. 
cised the powers conferred upon it by the 
constitution and legislative enactments 
of the state, its functions are ended. State States€100. 
ex rel. Schneider v. Cunningham, 39 M 59 C.J. States § 285. 


82-1147. (269.1) Public works contracts may include provisions re- 
quired by federal agencies. In all contracts let for state, county, municipal 
and school construction, repair and maintenance work under any of the 
laws of this state, when the funds for such projects are supplied in whole or 
in part from funds of the United States government, it shall be lawful to 
insert in each of said contracts any and all such provisions that are, or will 
be, necessary to have such contract conform to the provisions of the national 
industrial recovery act, or any federal statutes or regulation, under which 
such funds are supplied. | 


History: En. Sec. 1, Ch. 43, Ex. L. 1933. States¢~97. 
59 C.J. States § 2938. 


82-1148. (274) Compensation of assistants to civil executive officers. 
The compensation paid to the several assistants, clerks and stenographers 
for all civil executive officers, boards, commissions or departments shall not 
exceed the maximum sum specified in the annual appropriation bill passed 
by the legislative assembly for the year specified, and the sum so specified 
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in the annual appropriation bill shall be in full compensation for all services 
rendered by such assistants, clerks and stenographers. 


History: En. Sec. 2, Ch. 108, L. 1921; 
re-en. Sec. 274, R. C. M. 1921; amd. Sec. 
wo ees a OSL, 


82-1149. (276) Establishment of prices for state printing. Hereafter i 2.1149 

all cases and instances where any publication is required by law, or is dul, pe 
authorized, to be made, executed or accomplished by or for or on behalf o S¢: 1»: 7°4 
the state of Montana, or any of the institutions of said state or any of the 
departments, boards, aren or commissions thereof, or any of the officers, 

agents or employees of the state when acting within the scope of their 

lawful authority and for the benefit of the state of Montana, the price 

for such publication and by whomsoever accomplished shall not exceed 

the following rate and standard hereby established and prescribed as the 
maximum rate and standard for all publications as aforesaid: 


(a) For every folio of one hundred (100) words, or any fraction 
thereof, one dollar and fifty cents ($1.50) for the first insertion, and fifty 
cents (50c) for each subsequent insertion thereof required by law to be 
made. 


(b) For rule and figure Ron two dollars ($2.00), for every folio of 
one hundred (100) words or any fraction thereof, for the first insertion 
and fifty cents (50c) for each subsequent insertion thereof required by 
law to be made. 


History: En. Sec. 1, Ch. 157, L. 1921; States€—96. 
re-en. Sec. 276, R. C. M. 1921, 59 C.J. States § 291. 


82-1150. (277) Basis of measurement. The following basis of measure- 
ment for the computation of folios in the various sizes of type is hereby fixed 
and prescribed as follows: 


Twelve (12) lines of six (6). point type; fourteen (14) lines of seven 
(7) point type; or sixteen (16) lines of eight (8) point type; or eighteen 
(18) lines of nine (9) point type; or twenty (20) lines of ten (10) point 
type; in each and every instance, by actual count, carefully verified, shall 
constitute a folio within the meaning of this act, when set in a column 
thirteen (18) ems pica wide. 


History: En. Sec. 2, Ch. 157, L. 1921; 
re-en. Sec. 277, R. C. M. 1921. 


82-1151. (278) Lower rates permissible. The prices, rates and stand- 
ards herein fixed and prescribed are, in each instance, and for every case 
covered by this act, the maximum prices, rates and standards, and their 
prescription and establishment herein shall in no case be taken as prohibiting 
‘a lesser or lower rate or price than herein fixed. Every department, insti- 
tution, officer or agent of the state shall, whenever possible, obtain a 
lower rate or price than is fixed herein, the equivalent of the minimum 
rate mentioned in the following section. 

History: En. Sec. 3, Ch. 157, L. 1921; 
re-en. Sec. 278, R. C. M. 1921. 

82-1152. (27 9) Affidavit of printer—allowance of claims. The state 
board of examiners shall not allow or approve for payment any claim against 
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the state of Montana by any publisher or printer, natural, corporate or 
quasi-corporate, nor shall the state auditor draw his warrant for the pay- 
ment of any such claim against the state of Montana, for legal advertising or 
any of the publications covered by this act, in the event there is not attached 
to said claim the affidavit of the publisher or printer (in the case of cor- 
porations or quasi-corporations by the business or advertising manager 
thereof) properly executed, setting forth that the price or rate charged 
the state of Montana for the publication for which claim is made, is not 
in excess of the minimum rate charged any other advertiser for publica- 
tion or advertisement set in the same sized type and published for the 
same number of insertions. And it is hereby declared to be unlawful to 
make any claim against or to charge or attempt to charge, the state cf 
Montana for any publication in excess of the minimum going rate charged 
any other advertiser for the same publication, set in the same sized type 
and published for the same number of insertions. 


History: En. Sec. 4, Ch. 157, L. 1921; States¢-176. 
re-en. Sec. 279, R. C. M. 1921. 59 C.J. States § 430 et seq. 


82-1153. (280) Penalty for false affidavit or overcharge. Any person, 
or any corporation or any firm, or any quasi-corporation, who shall violate 
any provision of this act, or swear falsely hereunder, or charge or attempt to 
charge the state of Montana in excess of the prices and rates herein fixed, 
or in any manner circumvent or attempt to circumvent this act, or aid or 
abet any other person, firm, corporation or quasi-corporation in offense 
against this act, shall be guilty of a misdemeanor, and shall on conviction 
for the first offense be fined not more than one hundred dollars or be 
imprisoned in the county jail for not more than three months, or both 
such fine and imprisonment, in the discretion of the court, and shall 
on conviction for each subsequent offense be fined not more than three 
hundred dollars or be imprisoned in the county jail for not more than 
six months, or both such fine and imprisonment in the discretion of the 
court. 


History: En. Sec. 5, Ch. 157, L. 1921; Fraud€—68. 
re-en. Sec. 280, R. C. M. 1921. 37 C.J.S. Fraud § 154. 


82-1154. (281) Size of type for state publications. Hereafter in the 
publication of reports, pamphlets, leaflets, bulletins and similar publications, 
save as hereinafter excepted, to be paid for from state funds, no larger body 
type shall be used than eight point upon an eight-point body or slug. When 
desirable to give emphasis a single two-point lead may be used between 
paragraphs, and where subheads are employed such subheads may be set 
off by not to exceed two two-point leads above and below. All tabular 
matter shall be set in six point upon a six-point body or slug. Running 
heads shall be set in not larger than twelve point. Drop folios, or folios 
at the bottom of pages, shall not be employed. Folios shall in all cases 
be placed in the same line with the running heads. 


History: En. Sec. 1, Ch. 178, L. 1921; States€>107. 
re-en. Sec. 281, R. C. M. 1921. 59 C.J.S. States § 291. ~ 


82-1155. (282) Rule and figure work—short pages. It shall be unlaw- 
ful to compute as “rule and figure work,” at an advanced price over ordinary 
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composition, any tabular or statistical matter not requiring at least three 
justifications, if set by hand, or three slugs, if set upon linotype or other 
slug-casting machine. 


Short pages shall be computed on the basis of the actual amount of 
composition on such pages, measured from the top of the running head 
to the bottom of the last type-set line. If tables or other matter be dropped 
down from the running head in making up a page, not to exceed three 
picas of the blank space thus created between the running head and the 
type matter shall be computed and charged for. 


History: En. Sec. 2, Ch. 178, L. 1921; 
re-en. Sec. 282, R. C. M. 1921. 


82-1156. (283) Computation of title pages and cuts—exceptions. Title 
pages shall be computed as if set in solid eight point, measured from the top 
to the bottom of the type matter. Cuts of an area of five hundred six-point 
ems, appearing in the text, may be computed as type-set matter; if less 
than a full page and more than five hundred six-point ems in area, they 
shall be computed at five hundred ems. 


The above restrictions shall not apply to the publication of codes, 
session laws, legislative printing, briefs or transcripts intended for use in 
the state or federal courts, blanks, posters or similar printed matter. 


History: En. Sec. 3, Ch. 178, L. 1921; 
re-en. Sec. 283, KR. C. M. 1921. 


82-1157. (283.1) Preference of Montana printers and binders in pub- 
lishing decisions, session laws and codes, The state purchasing agent shall, 
as occasion may require, call for bids for the printing and/or the binding of 
all decisions of the supreme court of Montana, all session laws, resolutions 
and memorials, and all codes and statutes (revised or otherwise). All con- 
tracts for the printing and/or binding thereof shall be let to contractors, 
publishers, or printers actually doing business within the state of Montana, 
and all labor on or connected with such printing and/or binding shall be 
performed within the state of Montana; and no such printing or binding 
shall be done or performed without the state of Montana, provided, how- 
ever, that nothing herein contained shall prevent the receipt of bids from 
contractors, publishers or printers doing business outside of Montana, and 
in the event that the bids for such printing and/or binding from con- 
tractors, publishers or printers actually doing business within the state 
of Montana are in excess of ten (10) per centum of the bids received for 
such printing and/or binding from contractors, printers or publishers 
doing business outside the state of Montana, contracts on such bids may 
be let or awarded to contractors, publishers or printers outside the state 
of Montana, and the labor thereon performed outside of Montana. 


History: En. Sec. 1, Ch. 153, L. 1935. and capable of being so construed and both 
: may stand. State ex rel. Helena Allied 
Sections Being on a Parity Printing Council v. Mitchell, 105 M 326, 


Section 82-2004 was not impliedly re- 334, 74 P 2d 417. 
ealed by this section; if Montana print- 
ald concerns should desire to offer com- States¢-98. 
peting bids, both sections are on a parity 59 C.J. States § 291. 
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CHAPTER 12 
FIRE MARSHAL, STATE 
Section 82-1201. 


82-1202. 
82-1203. 


Creation of office of state fire marshal. 
Powers of the state fire marshal. 
Violation of provisions, 


82-1204. Appointment and term of office. 

82-1205. Salary. 

82-1206. Assistant state fire marshal—appointment and salary. 

82-1207. Marshal not to engage in other business. 

82-1208. Special deputy fire marshal. | 

82-1209. Investigation of fires. 

82-1210. Duty in carrying on investigations. 

82-1211. Penalty for violation of law. 

82-1212. Further investigation by marshal. 

82-1213. Arrests by marshal. 

82-1214. Attendance of witnesses and production of evidence. 

82-1215. Duties of marshal and deputies in case of violation of law—false 
swearing or contemptuous conduct of witnesses. 

82-1216. Investigation may be private. 

82-1217. Examination of premises where fire occurred. 

82-1218. Entering of buildings for purpose of examination. 

82-1219. Removal of dilapidated buildings—proceedings. 

82-1220. Answer of owner or occupant—affirmation of order—judgment. 

82-1221. Hearing and judgment. 

82-1222. Proceedings on failure to comply with order. 

82-1223. Removal of fire hazards. 

82-1224. Appeal to state fire marshal. 

82-1225. Failure of owner of buildings to comply with order. 

82-1226. Records of fire marshal. 

82-1227. Compensation of officers. 

82-1228. Itemized statement of marshal’s expenses. 

82-1229. Annual reports to commissioner of insurance. 

82-1230. Oath and bond of marshal and deputy. 

82-1231. Tax on fire insurance premiums for maintenance of state fire marshal’s 
office. . 

82-1232. Powers of commissioner of insurance. 

82-1233. Standardization of fire protective equipment. 

82-1234. State fire marshal to direct standardization. 

82-1235. Notice of necessary changes—converting equipment. 

82-1236. Penalty for setting or leaving fire causing damage. 

82-1237. Liability of offenders for damages and costs. 


82-1201. (2737) Creation of office of state fire marshal. There is here- 
by created and established the office of state fire marshal, which shall be a 
department of and under the supervision and control of the state auditor and 
commissioner of insurance ex officio. 


History: En. Sec. 1, Ch. 148, L. 1911; 
re-en. Sec. 2737, R. C. M. 1921. 


Constitutionality 


Held, that chapter 209, part III of the 
political code (secs. 82-1201 to 82-1232) 
creating the office of state fire marshal and 
prescribing his duties and powers, is not 
violative of section 36, article V of the 
constitution, as delegating municipal fune- 
tions to the marshal. State ex rel. Brooks 
v. Cook, 84 M 478, 276 P 958. 


82-1202. 


Id. Measures for the protection of life 
and property against fire hazards fall with- 
in the police power of the state, which 


. power may either be exercised by the 


state through proper machinery or dele- 
gated for local administration to cities 
or towns. 


States¢—-44, 
59 C.J. States § 161. 


(2737.1) Powers of the state fire marshal. In addition to the 


powers heretofore granted, the state fire marshal shall have powers as 


per sections following: 
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1. The inspection and regulation of moving picture shows and theaters. 


2. Overseeing the safety of and directing the means and adequacy cf 
exit in case of fire from factories, asylums, hospitals, sanitariums, churches, 
schools, halls, gymnasiums, theaters, amphitheaters, stadiums, hotels and 
rooming houses, dormitories, apartments, clubs, motor courts, tourist inns, 
restaurants, night clubs, and all other places where large numbers of persons 
work, sleep, live or congregate from time to time for any purpose. 

3. That the state fire marshal shall make at least one inspection during 
every year, of each state institution, and submit a copy of the report to 
the board of examiners with recommendations in regard to fire prevention, 
fire protection and to the public safety. 

4. The state fire marshal shall have authority to inspect public, business, 
or industrial buildings and to require conformance to standards of preven- 
tion and safety and of use of premises as promulgated by the national 
board of fire underwriters, or by the United States bureau of standards. 

5. The state fire marshal and the commissioner of insurance are hereby 
given power to do all things necessary and convenient for carrying into 
-effect the laws of this state governing this act and may, from time to time, 
promulgate necessary rules and regulations for the better protection of 
the lives and property of the public. 


History: En. Sec. 1, Ch. 124, L. 1929; Fire escapes, duties, secs. 69-1804, 69- 
amd. Sec. 1, Ch. 18, L. 1943; amd. Sec. 1, 1810. 
Ch. 278, L. 1947. pda: 


Cross-References Stateso68. 
Explosives, duties, secs. 69-1909 to 69- 59 C.J. States § 61. 
1911. 9 Am. Jur. 213, Buildings, §§ 17 et seq. 


82-1203. (2737.2) Violation of provisions. Every person, firm or cor- 
poration, violating any of the provisions of section 82-1202 shall be deemed 
guilty of a misdemeanor. 


History: En. Sec. 2, Ch. 124, L. 1929. Criminal Law¢~27. 
22 C.J.S. Criminal Law §&§ 6, 7. 


82-1204. (2738) Appointment and term of office. The state auditor and 
commissioner of insurance ex officio is hereby authorized and empowered to 
appoint, immediately after the approval of this act, a suitable person, a 
citizen of this state, who shall be designated as state fire marshal, and whose 
term of office shall be for four years; except, that the first officer appointed 
under this act shall hold office until January 1, 1913, or until his successor 
is appointed and qualified; provided, that such officer is subject at all 
times to removal by the appointing power. — 

History: En. Sec. 2, Ch. 148, L. 1911; References 


re-en. Sec. 2738, R. C. M. 1921. State ex rel. Brooks v. Cook, 84 M 478, 
279 P 958. 


82-1205, (2739) Salary. The salary of the state fire marshal shall be 
twenty-four hundred dollars per annum, payable monthly from the state 


fire marshal fund. 


History: En. Sec. 3, Ch. 148, L. 1911; 
amd. Sec. 1, Ch. 122, L. 1919; Sec. 1, Ch. 
131, L. 1919; re-en. Sec. 2739, R. C. M. 1921. 
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82-1206. (2740) Assistant state fire marshal—appointment and salary. 
The state auditor is hereby authorized and empowered to appoint an 
assistant state fire marshal, at a salary of twenty-one hundred dollars per 
year, payable monthly. 


History: En. Sec. 1, Ch. 126, L. 1919; 
re-en. Sec. 2740, R. C. M. 1921. 


82-1207. (2741) Marshal not to engage in other business. The state 
fire marshal shall not engage in any other business. He shall at all times 
be in the office of the state fire marshal, ready for the performance of the 
duties required of him by law. 


History: En. Sec. 4, Ch. 148, L. 1911; 
re-en. Sec. 2741, R. C. M. 1921. 


82-1208. (2742) Special deputy fire marshal. In an emergency, or 
during the absence or disability of the state fire marshal, the state auditor 
and commissioner of insurance may appoint a special deputy fire marshal, 
who shall perform the duties of the office, or any duty which may be assigned 
to him, such appointment to be temporary and to cease when the necessity 
therefor has been relieved. Said special deputy shall be allowed and paid at 
the rate of five dollars per day for each day’s service performed in the 
interest of the state under said appointment, during the period for which 
said appointment was authorized. His claim for per diem for such service, 
and for necessary traveling expenses incurred in the performance of said 
duties, properly attested and sworn to, shall be filed with the commissioner 
of insurance or state fire marshal, who shall certify to the correctness of the 
same, and refer said claim, so certified, to the state board of examiners, and 
upon their approval, as required by law, said claim shall be paid in the usual 
manner; provided, that the warrant issued in payment of said claim shall 
be charged against the amount appropriated for the expenses of the state 
fire marshal’s office; and provided, further, that the state auditor and 
commissioner of insurance may also appoint special deputy fire marshals 
without remuneration. 

History: En. Sec. 5, Ch. 148, L. 1911; 


amd. Sec. 1, Ch. 95, L. 1913; re-en. Sec. 
2742, R. C. M. 1921. 


82-1209. (2748) Investigation of fires. The state fire marshal, the chief 
of the fire department of each city or village in which a fire department is 
established, the mayor of each incorporated village in which no fire depart- 
ment exists, and the justice of the peace of each organized township with- 
out the limits of a village or city, shall investigate the cause, origin, and 
circumstances of each fire occurring in such city, village, or township, by 
which such property has been destroyed or damaged, and shall make an 
investigation to determine whether the fire was the result of carelessness 
or design. The investigation shall be commenced within two days, not 
including Sunday, if the fire occurred on that day, and the state fire marshal 
may superintend and direct the investigation if he deems it necessary. 


History: En. Sec. 6, Ch. 148, L. 1911; Fires€—9; States¢73. 
re-en. Sec. 2743, R. C. M. 1921. 36 C.J.S. Fires §§ 17, 18; 59 C.J. States 
§ 161. 
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82-1210. (2744) Duty in carrying on investigations. The officer making 
an investigation of a fire occurring in a city, village, or township, shall 
forthwith notify the state fire marshal, and within one week of the occur- 
rence of the fire shall furnish him a written statement of all facts relating to 
its cause and origin, and such other information as is required by forms pro- 
vided by the state fire marshal. 


History: En. Sec. 7, Ch. 148, L. 1911; 
re-en. Sec. 2744, R. C. M. 1921. 


82-1211. (2745) Penalty for violation of law. An officer named in the 
last two preceding sections who neglects to comply with any requirements 
of this chapter, shall be fined not less than twenty-five dollars nor more 
than two hundred dollars. 


History: En. Sec. 8, Ch. 148, L. 1911; 
re-en. Sec. 2745, R. C. M. 1921. 


82-1212. (2746) Further investigation by marshal. If, in his opinion, 
further investigation is necessary, the state fire marshal or a deputy state 
fire marshal shall take or cause to be taken the testimony on oath of all 
persons supposed to be cognizant of any facts, or to have means of knowl- 
edge in relation to the matter concerning which an examination is required 
by law to be made, and cause such testimony to be reduced to writing. 


History: En. Sec. 9, Ch. 148, L. 1911; 
re-en. Sec. 2746, R. C. M. 1921. 


82-1213. (2747) Arrests by marshal. If the state fire marshal or a 
deputy is of the opinion that there is evidence sufficient to charge a person 
with arson or a similar crime, he shall arrest him or cause him to be 
arrested and charged with such offense. He shall furnish the prosecuting 
attorney such evidence, with the names of witnesses, and a copy of material 
testimony taken in the case. 


History: En. Sec. 10, Ch. 148, L. 1911; 
re-en. Sec. 2747, R. C. M. 1921. 


82-1214. (2748) Attendance of witnesses and production of evidence. 
The state fire marshal or a deputy state fire marshal may summon and compel 
the attendance of witnesses before him to testify in relation to any matter 
which by law is a subject of inquiry and investigation, and require the 
production of any book, paper, or document he deems pertinent. 


History: En. Sec. 11, Ch. 148, L. 1911; 
re-en. Sec. 2748, R. C. M. 1921. 


82-1215. (2749) Duties of marshal and deputies in case of violation of 
law—false swearing or contemptuous conduct of witnesses. If the state fire 
marshal or a deputy fire marshal shall be notified by any officer or other 
persons, or shall have knowledge of any violation of any of the provisions 
of this act, or of the laws of this state relating to fires, it shall be his duty 
forthwith diligently to inquire into the facts of such violation, and for that 
purpose he is hereby authorized to cause subpoenas to be issued for such 
persons as he shall have reason to believe have any information concerning, 
or knowledge of such violation, to appear before a justice of the peace at the 
time and place to be designated in the subpoena, then and there to testify 
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concerning any violation of any of the provisions of such laws; and for 
that purpose the said state fire marshal or deputy fire marshal may file 
with some justice of the peace a written statement signed by said state 
fire marshal or deputy state fire marshal, alleging any violation of the laws 
of this state relating to fires, or any of the provisions of this act, and said 
justice of the peace shall then, upon the written praecipe of the state fire 
marshal or deputy state fire marshal, issue subpoena for the witness named 
in said praecipe, commanding such witness to be and appear before such 
justice of the peace at the time designated in such subpoena, to testify 
concerning any violation of the provisions of said laws. Such subpoenas may 
be served by the sheriff or any constable of the county, or by any other 
person who is a citizen of the county, and shall be served and returned to 
such state fire marshal or a deputy state fire marshal, or a justice of the 
peace, in the same manner that subpoenas are served and returned when 
issued by justices of the peace. Each witness shall be sworn to make true 
answers to all questions propounded to him touching the matters under 
investigation, and the testimony of each witness shall be reduced to writing 
and signed by the witness. For the purpose of this act, the state fire 
marshal or a deputy state fire marshal shall have authority to administer 
an oath to any person appearing as a witness as above provided. False 
swearing in such a matter or proceeding shall be perjury and punished as 
such. Any disobedience to such subpoena or any refusal to be sworn as a 
witness, or to sign the testimony given by such witness, or any refusal to 
answer any proper question propounded to him, shall be a misdemeanor, and 
any person convicted thereof shall be punished by a fine of not more than 
one hundred dollars, or by imprisonment in the county jail for not more than 
ninety days, or by both such fine and imprisonment. 


Justices of the peace, when acting under the provisions of this act, shall 
have power to adjourn such proceedings from time to time, and to punish 
any witness for contempt for, or on account of his refusal to be sworn or 
to answer questions as a witness, or to sign his testimony; and the at- 
tendance of witnesses may be by such justice of the peace compelled 
by attachment. If the testimony so taken shall disclose the fact that an 
offense has been committed, the county attorney of the county in which 
said offense was committed shall prosecute the person or persons committing 
such offense in the same manner as in other criminal cases. 

History: En. Sec. 12, Ch. 148, L. 1911; = et al., 115 M 385, 386, 145 P 2d 527; State 
amd. Sec. 1, Ch. 212, L. 1919; re-en. Sec. ex rel. Mercer v. Woods, 116 M 533, 537, 
2749, R. C. M. 1921. 155 P 2d 197. 

References 

State ex rel. Mercer v. District Court 


82-1216. (2750) Investigation may be private. Investigation by or 
under the direction of the state fire marshal may, in his discretion, be 
private. He may exclude from the place where such investigation is held all 
persons other than those required to ke present, and witnesses may be kept 
separate from each other and not be allowed to communicate with each 
other until they have been examined. 


_ History: En. Sec. 13, Ch. 148, L. 1911; 
re-en. Sec. 2750, R. C. M. 1921. 
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82-1217. (2751) Examination of premises where fire occurred. In the 
performance of the duties imposed by the provisions of this chapter the state 
fire marshal and each of his subordinates, at all times of day or night may 
enter upon and examine any building or premises where a fire has occurred, 
and other buildings and premises adjoining or near thereto. 


History: En. Sec. 14, Ch. 148, L. 1911; Fires¢=9. 
re-en. Sec. 2751, R. C. M. 1921. 36 C.J.S. Fires §§ 17, 18. 


82-1218. (2752) Entering of buildings for purpose of examination. The 
state fire marshal, his deputies and subordinates, the chief of the fire depart- 
ment of each city or village where a fire department is established, or the 
mayor of a city or village where no fire department exists, or the justice of 
the peace of a township in territory without the limits of a city or village, 
at all reasonable hours may enter into all buildings and upon all premises 
within their jurisdiction for the purpose of examination. 


History: En. Sec. 15, Ch. 148, L. 1911; 
re-en. Sec. 2752, R. C. M. 1921. 


82-1219. (2753) Removal of dilapidated buildings—proceedings. (1) 
Any building or other structure which for want of proper repair, by reason 
of age, dilapidated condition, defective or poorly installed wiring and 
equipment, defective chimneys, defective gas connections, defective heating 
apparatus, or for any other cause or reason is especially liable to fire, and 
which building or other structure is so situated as to endanger other build- 
ings and property in the vicinity, is hereby declared to be a public nuisance. 
If the state fire marshal, a deputy state fire marshal or any officer mentioned 
in the preceding section, upon an examination or inspection, finds that a 
building or other structure, which for want of proper repair, by reason of 
age and dilapidated condition, defective or poorly installed electric wiring 
or equipment, defective chimneys, defective gas connections, defective heat- 
ing apparatus, or for any other cause or reason, is especially liable to fire, 
and which building or other structure is so situated as to endanger other 
buildings or property in the vicinity, such officer should order such structure 
to be repaired, torn down or demolished, all materials removed and all 
dangerous conditions remedied. 

(2) Such order shall be in writing, shall recite the grounds therefor and 
shall be filed in the office of the clerk of the district court of the county 
in which the building or structure, so ordered to be altered, repaired or 
demolished is situated, and thereupon all further proceedings for the 
enforcement thereof shall be had in said court. A copy of the order filed as 
aforesaid together with a written notice that the same has been so filed and 
will be put in force unless the owner, occupant or tenant shall file with the 
clerk of the said court his objections or answer thereto within the time 
specified in the next succeeding section, shall be served upon the owner of 
the building or structure so directed to be altered, repaired or demolished ; 
and if there be a tenant occupying the building service shall also be made 
upon such occupant. Such service shall be made upon such owner and 
occupant, if there be one, personally either within or without the state; but 
if the whereabouts of such owner is unknown and the same cannot be 
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ascertained by the state fire marshal by the exercise of reasonable diligence, 
then upon his filing in the office of the clerk of the district court his affidavit 
to this effect, service of said notice upon such owner may be made by 
the clerk of the district court by publication of the same once in each 
week for three successive weeks in a newspaper printed and published in 
the county in which such building or structure is located and by posting a 
copy thereof in a conspicuous place upon said building or structure, and 
the service so made shall be deemed to be complete upon the expiration of 
the said publication period. Proof of service of said notice shall be filed in 
the office of the clerk of the district court within five days after the service 
thereof. 


History: En. Sec. 16, Ch. 148, L. 1911; 
amd. Sec. 2, Ch. 95, L. 1913; amd. Sec. 2, 
Ch. 212, L. 1919; re-en. Sec. 2753, R. C. 
M. 1921; amd. Sec. 1, Ch. 139, L. 1929. 


Cross-Reference 


Unsanitary buildings as nuisances, pow- 
ers of board of health, sec. 69-111. 


Notice 


The rule that notice to one to appear 
and answer in a proceeding taken against 
him must be reasonable as to time to 
constitute due process of law, means notice 
suitable to the particular case; and under 
that rule, held, that the notice of not less 
than five nor more than ten days required 


to be given to defendant in a proceeding 
for the condemnation of a fire hazard 
under this chapter where he resides in or 
near the city in which the objectionable 
structure is situated, is reasonable, that it 
is clear that it was the legislative intent 
that in every case of that nature at least 
reasonable notice shall be given and that 
“the intention of the lawmaker constitutes 
the law.” (Construed before amendment, 
Ch. 139, °L. 1929.) State ex rel. Brooks v. 
Cook, 84 M 478, 276 P. 958. 


Health¢=32; Nuisance@62, 78 et seq. 


39 C.J.S. Health §§ 23, 24; 46 C.J. Nuis- 
ance §§ 146, 147, 365. 


82-1220. (2753.1) Answer of owner or occupant—affiirmation of order— 
judgment. The owner of any building so condemned, or any occupant or 
lessee upon whom such notice or order shall be served, within twenty days 
from the date of such service, as herein provided, may file with the clerk of 
the district court and serve upon the said state fire marshal, a deputy state 
fire marshal or any officer mentioned in section 82-1218, written objections to 
said order in the form of a verified answer, denying the existence of any 
of the facts therein cited which he desires to controvert. If no answer is so 
filed and served the owner and all other persons in interest shall be deemed 
to be in default and thereupon the court shall affirm the order of condem- 
nation and direct the state fire marshal to proceed with the enforcement 
thereof; but if an answer be filed and served as herein provided the 
court shall hear and determine the issues so raised and give judgment 
thereon as herein provided. 


References 


History: En. Sec. 2753-A, Ch. 139, L. 
1929. State ex rel. Brooks v. Cook, 84 M 478, 
279 P 958. 
82-1221. (2753.2) Hearing and judgment. The court, upon application 


of the state fire marshal, deputy state fire marshal or any officer mentioned in 
section 82-1218, shall make its order fixing a time and place for such hearing, 
which time shall be within twenty days from the date of the filing of the 
answer or as soon thereafter as the matter may be heard. If, upon such 
trial the order shall be sustained judgment shall be given accordingly and 
a time shall be fixed within which the building or structure shall be altered, 
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destroyed or repaired, as the case may be, in compliance with such order, 
but otherwise the court shall annul or set aside the order of condemnation. 


History: En. Sec. 2753-B, Ch. 139, L. References 
1922. State ex rel. Brooks v. Cook, 84 M 478, 
279 P 958. 


82-1222. (2753.3) Proceedings on failure to comply with order. If the 
owner or other party in interest shall fail to comply with the order of con- 
demnation of a building or structure, as herein provided, within the time 
fixed by the court, in case a trial is had therein, then the state fire marshal 
shall proceed to cause such building or structure to be altered, repaired or 
demolished in accordance with the directions contained in such order; and 
where a building or structure is demolished in accordance with such order 
he may sell or dispose of the salvaged materials therefrom at public auction 
upon five days posted notice. He shall keep an accurate account of the 
expenses incurred in carrying out the order and shall credit thereon the 
proceeds of such salvage sale, if any, and shall report his action thereon 
with a statement of said expenses or the balance thereof, the expense in- 
eurred by him and the amount, if any, received from such salvage sale, to 
the court for approval and allowance; and thereupon the court shall 
examine, correct if necessary and allow said expense account; and said 
amount so allowed shall constitute a lien against the real estate on which 
said building or structure is or was situated, and if the amount thereof is 
not paid by the owner or other party in interest within six months after 
the account has been examined and approved by the court as aforesaid the 
real estate upon which said building or structure is or was situated shall be 
sold under proper order of court by the sheriff of the county in which the 
same is situated in the manner provided by law for the sale of real estate 
upon execution and the proceeds of said sale shall be paid into the state 
treasury and credited to the fund of the state fire marshal. If the amount 
received as salvage or on sale shall exceed the expense incurred by the 
state fire marshal the court shall direct the payment of the surplus to the 
owner or the payment of the same into court for his use and benefit. 

History: En. Sec. 2753-C, Ch. 139, L. 
1929. 

82-1223. (2753.4) Removal of fire hazards. If the state fire marshal, 
deputy state fire marshal, or any officer mentioned in section 82-1218, finds 
in any building or premises subject to their inspection, any combustible 
materials or inflammable conditions or fire hazards dangerous to the safety 
of the building premises or to the public such officer shall order such 
material, conditions, or hazards to be removed or remedied. Such order 
shall be in writing and directed generally to the owner, lessee, agent or 
occupant of such building or premises, and any such owner, lessee, agent or 
occupant upon whom such notice shall be served, who shall fail to comply 
therewith within twenty-four (24) hours thereafter, unless the order pre- 
scribes a longer time within which it may be complied with, shall be guilty 
of a misdemeanor and said material may be removed or dangerous condition 
corrected at the expense of the owner of such building or premises or at the 
expense of the person upon whom such service is so made, or both and the 
said state fire marshal, deputy state fire marshal or other officer mentioned 
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in section 82-1218, may maintain all necessary actions for the recovery 
thereof. | 

History: En. Sec. 2753-D, Ch. 139, L. 
1929; amd. Sec, 1, Ch. 187, L. 1947. 

82-1224. (2754) Appeal to state fire marshal. If the owner or occupant 
deems himself aggrieved by an order of an officer under the preceding 
section, he may appeal to the state fire marshal within twenty-four hours, 
and the cause of the complaint shall at once be investigated by direction of 
the state fire marshal. Unless such order is revoked by the state fire marshal, 
it shall remain in force and forthwith be complied with by such owner or 
occupant. | 

History: En. Sec. 17, Ch. 148, L. 1911; 
re-en. Sec. 2754, R. C. M. 1921. 

82-1225. (2755) Failure of owner of buildings to comply with order. 
An owner or occupant of buildings or premises who fails to comply with 
the orders of the authorities named in the three preceding sections shall be 
fined not less than ten dollars nor more than fifty dollars for each day’s 


neglect. 
History: En. Sec. 18, Ch. 148, L. 1911; 35 C.J.S. Explosives §§ 4, 12. 
re-en. Sec. 2755, R. C. M. 1921. Violation of statute or ordinance regard- 


ing safety of building or premises as cre- 
ating or affecting liability for injuries or 
Explosives¢4. death. 132 ALR 863. 

82-1226. (2756) Records of fire marshal. The state fire marshal shall 
keep in his office a record of all fires occurring in the state, the origin of such 
fires, and all facts, statistics, and circumstances relating thereto, which 
have been determined by investigations under the provisions of this chapter. 
Except the testimony given upon an investigation, such record shall be 
open at all times to public inspection. 

History: En. Sec. 19, Ch. 148, L. 1911; 
re-en. Sec. 2756, R. C. M. 1921. 

82-1227. (2757) Compensation of officers. Chiefs of fire departments 
and mayors of incorporated villages who do not receive compensation for 
their services, and justices of the peace of organized townships, who are 
required by the provisions of this chapter to report fires to the state fire 
marshal, shall receive fifty cents for each fire reported to his satisfaction, 
and fifteen cents per mile for each mile traveled to the place of the fire. At 
the close of each appropriation year such allowance shall be paid in the 
same manner as other claims arising in the state fire marshal’s department, 
and as heretofore provided for in this act. 

History: En. Sec. 20, Ch. 148, L. 1911; 
re-en. Sec. 2757, R. C. M. 1921. 

82-1228. (2758) Itemized statement of marshal’s expenses. The state 
fire marshal shall keep on file in his office an itemized statement of all ex- 
penses incurred by the department. He shall approve all vouchers issued 
therefor before they are submitted to the state board of examiners for 
payment, and thereupon such vouchers shall be allowed and paid as other 
claims against the state. 


History: En. Sec. 21, Ch. 148, L. 1911; 
re-en. Sec. 2758, R. C. M. 1921. 
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82-1229. (2759) Annual reports to commissioner of insurance. The state 
fire marshal shall make an annual report to the commissioner of insurance, 
containing a detailed statement of his official action and the transactions 
of his department. The commissioner of insurance shall, in turn, submit 
said report to the governor of the state, with such recommendations and 
comments thereon as he may deem necessary. 


History: En. Sec, 22, Ch. 148, L. 1911; 
re-en. Sec. 2759, R. C. M. 1921. 


82-1230. (2760) Oath and bond of marshal and deputy. The state fire 
marshal shall be required to give a surety bond, furnished by a company 
authorized to transact surety business in this state, in the sum of one thou- 
sand dollars, for the faithful performance of his duties, and shall subscribe 
and file therewith the oath of office required of all public officers; and, pro- 
vided, further, that any special deputy fire marshal appointed under the 
provisions of this act shall also file the oath of office required of all public 
officers. 

History: En. Sec. 23, Ch. 148, L. 1911; States@48. 


re-en. Sec. 2760, R. C. M. 1921. 59 C.J. States §§ 201, 202. 
NOTE.—Bond is given as fixed by sec. 
6-101. 


82-1231. (2761) Tax on fire insurance premiums for maintenance of 
state fire marshal’s office. Each insurance company authorized to effect 
insurance on risks enumerated in paragraph one of section 40-1409, doing 
business in this state shall pay to the state auditor and commissioner of 
insurance ex-officio, during the month of February or March in each year, 
in addition to the license fees required by law to be paid by it, provided in 
section 40-1302, a tax of one-fourth of one per cent (14 of 1%) on the fire 
portion of the direct premiums on such risks received during the calendar 
year next preceding, after deducting cancellations and return premiums. 


History: En. Sec. 24, Ch. 148, L. 1911; Insurance€7; States€-127; Taxation 
re-en. Sec, 2761, R. C. M. 1921; amd. sec. 140, 168. 


1, Ch. 83, L. 1941; amd. Sec. 1, Ch. 162, 44 C.J.S. Insurance § 71; 59 C.J. States 
L. 1947. § 378; 61 C.J. Taxation §§ 301 et seq., 339 
et seq. 


82-1232. (2762) Powers of commissioner of insurance. The powers 
and authority granted by this act to the state fire marshal are also vested 
in the commissioner of insurance. 

History: En. Sec. 25, Ch. 148, L. 1911; 
re-en. Sec. 2762, R. C. M. 1921. 

82-1233. (2762.1) Standardization of fire protective equipment. That 
hereafter all equipment for fire protection purposes purchased by state and 
municipal authorities, or any other authorities having charge of public 
property, shall be equipped with the standard thread for fire hose couplings 
and hydrant fittings designated as the national standard, as adopted by the 
national board of fire underwriters, which standard is hereby designated as 
the standard for such equipment in the state of Montana. 


History: En. Sec. 1, Ch. 53, L. 1929. 43 ©O.J.. Municipal Corporations § 1456 
et seq. 


Municipal Corporations€—201; States¢= 
68. 
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82-1234. (2762.2) State fire marshal to direct standardization. The 
standardization of existing fire protection equipment in this state shall be 
arranged for and carried out by or under the direction of the state fire 
marshal of Montana. The state fire marshal is authorized to proceed to make 
such changes as may be necessary to standardize all existing fire protection 
equipment in this state immediately after this act becomes effective. He 
shall provide such applances as are necessary for carrying on this work 
and shall proceed with such standardization as rapidly as possible and 
complete such work at the earliest date circumstances will permit. 

History: En. Sec. 2, Ch. 53, L. 1929. 


82-1235. (2762.3) Notice of necessary changes—converting equipment. 
The state fire marshal shall notify industrial establishments and property 
owners having equipment for fire protection purposes, which it may be 
necessary for a fire department to use in protecting the property or putting 
out fire, of the changes necessary to bring their equipment up to the 
requirements of the standard hereby established and shall render them such 
assistance aS may be available in converting their equipment to standard 
requirements. 

History: En. Sec. 3, Ch. 53, L. 1929. 


82-1236. (2766) Penalty for setting or leaving fire causing damage. 
Any person who shall, upon any land within this state, set or leave any fire 
that shall spread and damage or destroy property of any kind not his own, 
shall, upon conviction, be punished by a fine of not less than ten dollars nor 
more than five hundred dollars. If such fire be set maliciously, whether 
on his own or on another’s land, with intent to destroy property not his 
own, he shall be guilty of a felony, and shall be punished by imprisonment 
in the state penitentiary for not less than one nor more than fifty years. 

During the closed season, any person who shall kindle a camp fire on 
land not his own, in or dangerously near any forest material, and leave 
same unquenched, or who shall be a party thereto, or who shall by throwing 
away any lighted cigar, cigarette, matches, or by the use of firearms, or 
in any other manner start a fire in forest material not his own, and 
leave same unquenched, shall, upon conviction, be fined not less than ten 
dollars nor more than one hundred dollars, or be imprisoned in the county 
jail not exceeding-sixty days. 


History: En. Sec. 4, Ch. 170, L. 1919; Fires@>7. 
re-en. Sec. 2766, R. C. M. 1921. 36 C.J.S. Fires §§ 9-14, 16. 


82-1237. (2769) Liability of offenders for damages and costs. Any 
person who shall, upon any land within this state, whether on his own or on 
another’s land, set or leave any fire that shall spread and damage or destroy 
property of any kind not his own, shall be liable for all damages caused 
thereby, and any owner of property damaged or destroyed by such fire: 
may maintain a civil suit for the purpose of recovering such damages. 
Any person who shall, upon any land within this state, whether on his 
own or on another’s land, set or leave any fire which threatens to spread 
and damage or destroy property, shall be liable for all costs and expenses 
incurred by the state of Montana, or by any forestry association, or by 
any person extinguishing or preventing the spread of such fire. 
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History: En. Sec. 7, Ch. 170, L. 1919; Fires€-7; Negligence@=18, 23. 
re-en. Sec. 2769, R. C. M. 1921. 36 C.J.S. Fires §§ 9-14, 16; 45 C.J. Negli- 
gence §§ 155 et seq., 267. 


CHAPTER 13 
GOVERNOR—POWERS—RECORDS—SECRETARY 


Section 82-1301. Powers and duties of governor. 
82-1302. To transmit list of appointments to legislative assembly. 
82-1303. Records in office of. 
82-1304, Persons acting as governor. 
82-1305. Salary of governor. | 
82-1306. Residence of governor. | 
82-1307. Governor’s private secretary. 
82-1308. Duties of secretary. 


82-1301. (124) Powers and duties of governor. In addition to those 
prescribed by the constitution, the governor has the power and must per- 
form the duties prescribed in this and the following sections: 

1. He is to supervise the official conduct of all executive and minis- 
terial officers. 

2. He is to see that all offices are filled and the duties thereof per- 
formed, or, in default thereof, apply such remedy as the law allows, and 
if the remedy is imperfect, acquaint the legislative assembly therewith at 
its next session. 

3. He is to make the appointments and supply the vacancies as re- 
quired by law. 

4. He is the sole official organ of communication between the govern- 
‘ment of this state and the government of any other state or of the United 
States. 

5. Whenever any suit or legal proceeding is pending against this 
state, or which may affect the title of this state to any property, or which 
may result in any claim against the state, he may direct the attorney gen- 
eral to appear on behalf of the state, and may employ such additional coun- 
sel as he may judge expedient. 

6. He may require the attorney general or county attorney of any 
county to inquire into the affairs or management of any corporation exist- 
ing under the laws of this state. 

7. He may require the attorney general to aid the county attorney in 
the discharge of his duties. 

8. He may offer rewards not exceeding one thousand dollars each, 
payable out of the general fund, for the apprehension of any convict who 
has escaped from the state prison, or any person who has committed or 
is charged with an offense punishable by death. 

9. He must perform such duties respecting fugitives from justice as 
are prescribed by sections 94-401-1 to 94-501-25. 

10. He must issue and transmit election proclamations, as prescribed 
by sections 23-103 to 23-106. 

11. He must issue land warrants and patents, as prescribed in section 
81-932. 

12. He must, on or before the second Monday of November, in the year 
1892, and in each second year thereafter, deliver to the secretary of state 
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for publication all biennial reports of officers and boards for the two pre- 
ceding years. 

13. He may require any officer or board to make special reports to 
him, upon demand, in writing. 

14. He must discharge the duties of member of the board of exam- 
iners, of member of the state board of education, of member of the state 
board of land commissioners, of member of the board of state prison com- 


missioners, and of the board of commissioners of the insane, deaf, dumb, and 


blind. 
15. 


He has such other powers and must perform such other duties as 


are devolved upon him by this code, or any other law of this state. 


Sec. 370, Pol. C. 1895; 
C. 1907; re-en. Sec. 
C. Sec. 380. 


History: En. 
re-en. Sec. 145, Rev. 
124, R. C. M. 1921. Cal. Pol. 


States¢41. 

59 C.J. States § 130 et seq. 

24 Am. Jur. 826, Governor, §§ 5 et seq.; 
42 Am. Jur. 951, Public Officers, § 93; 36 
Am, Jur. 192, Military, generally. 

Power of executive to pardon one com- 
mitted for contempt. 23 ALR 524, 

Power to declare martial law apart from 


military occupation or operations. 24 ALK 
1183. 

Power to pardon or commute sentence 
as one which devolves upon the lieutenant 
governor during the absence or disability 
of. governor. 32 ALR 1162. 

Conclusiveness of governor’s decision in 
removing officers. 52 ALR 7. 

Mandamus to governor. 105 ALR 1124, 

Devolution, in absence of governor, of 
veto and approval power, upon lieutenant 
governor or other: officer. 136 ALR 1053. 


82-1302. (125) To transmit list of appointments to legislative assembly. 
Within ten days after the meeting of the legislative assembly, the governor 
must transmit to it a list of all appointments made by him under the pro- 
visions of section 59-606, made during the recess of the legislative assembly. 


History: En. Sec. 371, Pol. C. 1895; 
re-en. Sec. 146, Rev. C. 1907; re-en. Sec. 
125, R. C. M. 1921. Cal. Pol. C. Sec. 381. 


82-1303. (126) Records in office of. The governor must cause to be 
kept the following records: | 

1. <A register of all applications for pardon or for commutation of any 
sentence, with a list of the official signatures and recommendations in 
favor of each application. 

2. An account of all his official expenses and disbursements, including 
the incidental expenses of his department, and of all rewards offered by 
him for the apprehension of criminals and persons charged with crime. 

3. <A register of all appointments made by him, with date of commis- 
sion, names of appointee and predecessor. 

History: En. Sec. 372, Pol. C. 1895; 
re-en. Sec. 147, Rev. C. 1907; re-en. Sec. 
126, R. C. M. 1921. Cal. Pol. C. Sec. 382. 

82-1304, (127 ) Persons acting’ as governor. Every provision of the 
laws of this state in relation to the powers and duties of the governor, and 
in relation to acts and duties to be performed by others toward him, extends 
to the persons performing, for the time being, the duties of governor. 


History: En. Sec. 373, Pol. C. 1895; States¢—41. 
re-en. Sec. 148, Rev. C. 1907; re-en. Sec. 59 OJ. States § 135. 
82-1 (127, R. C. M. 1921. Cal. Pol. C. Sec. 383. 
: 


The annual salary of the governor, 


si. Matter 82-1805. (128) Salary of governor. 
are to include all services rendered ex officio as member of any board or com- 
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mission, as now required, ‘or which may be by law hereafter devolved upon 
him, is seven thousand five hundred dollars. 


» History: En. Sec. 374, Pol. C. 1895; States€—60. 

re-en. Sec. 149, Rev. C. 1907; amd. Sec. 1, 59 C.J. States § 249. 
Ch. 22,.L. 1913; re-en. Sec. 128, R. C. M. 

1921. Cal. Pol. C. Sec. 384. 


. » 82-1306. (129) Residence of governor. The state furnishing board is 
hereby authorized and directed to provide an executive residence in the city 
of Helena for the use of the governor of the state, said residence to be 
secured by purchase or otherwise, as may seem best to said board. 


‘History: En. Sec. 1, Ch. 51, L. 1913; States¢—41, 
re-en. Sec. 129, R..C. M. 1921. _ 59°C.J. States § 278 et seq. 


82-1307. (120) Governor’s private secretary. The private secretary of 
the governor is appointed by him, and holds office at the governor’s pleasure. 


History: En. Sec. 351, Pol. C. 1895; States€=53. 
re-en. Sec. 139, Rev. C. 1907; re-en. Sec, 59 C.J. States §§ 188, 207. 
120, R. C. M. 1921. Cal. Pol. C. Sec. 370. ; 


82-1308. (121) Duties of secretary. The secretary shall perform such 
duties as may be required of him by the governor and the laws of the state. 


History: . En. Sec. 2, p. 68, L. 1893; StatesC—74, 
re-en. Sec. 353, Pol. C. 1895; re-en. Sec. 141, 59 C.J. States § 123 et seq. 
Rev. C. 1907; re-en. Sec. 121, R. C. M. 1921. 


CHAPTER 14 
GOVERNOR’S COMMITTEE ON REORGANIZATION 


Section 82-1401. Governor and advisory committee to study structure of state government. 
~ 82-1402. Governor’s committee on reorganization and economy. 
, 82-1408. Appointment of persons skilled in science of state and municipal govern- 
ment and finance. — 
- 82-1404.  Appointees to have access to official records—report to governor. 
82-1405... Cooperation by state officers. 
82-1406. Governor may effect certain changes by executive order. 
82-1407. Report by governor to legislative assembly. 
82-1408. _ Witnesses may be subpoenaed. 
. 82-1409. Appropriation—limitation on use. 


82-1401. Governor and advisory committee to study structure of state 
government. The governor is hereby authorized and directed, with the aid 
of an advisory committee and consultants hereinafter provided for, to make 
a comprehensive and constructive study and review of the entire organiza- 
tion structure of the state government and of every department, institution, 
commission, board and other agency of the state government, for the pur- 
pose of developing and recommending a program of improvement and 
economy to include such changes as will serve to simplify and modernize 
the organization and procedures of the state and will aid in the securing of 
the maximum return in public services for each dollar of state revenue. 

History: En. Sec. 1, Ch. 56, L. 1941. 


82-1402. .Governor’s committee on reorganization and economy. The 
governor is hereby authorized to appoint an advisory committee, to be 
known as the governor’s committee on reorganization and economy, to 
counsel and assist him in directing the study provided for by this act. The 
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committee shall have seven (7) members appointed by the governor; two 
(2) of whom shall be members of the state senate, two (2) of whom shall 
be members of the house of representatives, and the other three (3) shall be 
residents and citizens of the state of Montana. The governor shall name the 
chairman of the committee. The members of the committee shall serve with- 
out compensation, but, with the prior approval of the governor, shall be re- 
imbursed for their actual traveling and other expenses incurred in the 
performance of the duties of the committee. 
History: En. Sec. 2, Ch. 56, L. 1941. 


82-1403. Appointment of persons skilled in science of state and munici- 
pal government and finance. For the purpose of exercising and carrying 
out the authority and power hereby granted, the governor may, with the 
advice of the advisory committee: 

(1) Appoint or employ one (1) or more persons, or some association of 
persons, including among them expert accountants and others especially 
skilled in the science of state and municipal government and finance, as 
is contemplated by this act. The persons so employed need not be residents 
or citizens of this state but must have no affiliations with any institution or 
agency, which would interfere with the expression of impartial, unbiased, 
professional opinions on the questions involved, and he may authorize the 
person, persons or associations so appointed or employed, to employ such 
accountants, clerks, stenographers, and other assistants, as may be deemed 
necessary in order to enable a full, complete and thorough study to be made. 

History: En. Sec. 3, Ch. 56, L. 1941. 


82-1404. Appointees to have access to official records—report to gover- 
nor. The person or persons so appointed shall have access to and the right 
to examine all papers, documents and records of every kind and character of 
all offices, boards, bureaus, commissions, departments and institutions, and 
to make such copy or copies thereof as may be deemed necessary. The per- 
son, persons, or association so employed shall, at such time or times during 
the course of such study as the governor may deem proper, make reports in 
writing to him regarding such study, the progress thereof, and the possible 
improvements disclosed thereby, and shall, not later than November 15, 
1942, complete such study and make a full and complete report in writing to 
the governor, which report shall (1) show the results of such study, and the 
possible improvements disclosed thereby; (2) recommend changes in keep- 
ing financial and other records, the abolishment of any thereof, or the keep- 
ing of additional records; (3) recommend the abolishment, reorganization 
or consolidation of offices, bureaus, boards, commissions, departments or 
institutions which may be deemed necessary in order to do away with and 
prevent any existing abuses, inefficiency, duplication of work or services, or 
to reduce expenditures of public or state funds or money, and for the 
adoption of any method or system which will result in simplifying the opera- 
tions of the state government, or any of its offices, bureaus, boards, commis- 
sions, departments or institutions and provide for the conduct of its finances, 
businesses, affairs and policies in a more uniform, orderly, economical and 
businesslike manner. 

History: En. Sec. 4, Ch. 56, L. 1941. 
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82-1405. Cooperation by state officers. It shall be the duty of all state 
officers, employees, boards, commissions, departments and institutions to 
cooperate with and assist in said study, and, upon request of the governor, 
furnish written itemized and tabulated data on the records of their par- 
ticular department. 

History: En. Sec. 5, Ch. 56, L. 1941. 


_ 82-1406. Governor may effect certain changes by executive order. If 
the governor shall approve of any recommendation or recommendations con- 
tained in any such report regarding any change or changes in the keeping 
of the financial or other records, or the abolishment of any thereof, or the 
keeping of additional records by any office, bureau, board, commission, de- 
partment or institution, or any changes in administrative procedure, and no 
legislative action is required to carry such recommendations into effect, the 
governor, with the advice of the advisory committee, may, by an executive 
order or orders, place such recommendations into full force and effect and 
require compliance therewith by the office, bureau, board, commission, de- 
partment or institution to which such order or orders may be directed. 
History: En. Sec. 6, Ch. 56, L. 1941. 


82-1407. Report by governor to legislative assembly. From the reports 
made to him regarding such study the governor shall, with the advice of 
the advisory committee, make and submit to the twenty-eighth legislative 
assembly 


(1) A full and complete report which shall contain the facts and mat- 
ters set forth and contained in such reports together with such recommenda- 
tions as such reports may contain ; 

(2) A report of any executive order or orders, with regard to any of 
such recommendations which he has made, if any, and he shall set out copies 
of such orders in his report; and 

(3) Such recommendations, to the twenty-eighth legislative assembly, 
regarding such study and report, as he may deem proper. 

History: En. Sec. 7, Ch. 56, L. 1941. 


82-1408. Witnesses may be subpoenaed. The governor may appoint and 
designate one (1) or more residents and citizens of the state of Montana as 
special representatives of the state of Montana, and such person or persons 
shall have power to issue subpoenas, requiring the attendance of witnesses 
and the production of books, papers, documents and records, relating to any 
question or matter being studied and to administer oaths to persons sub- 
poenaed as witnesses. 

History: En. Sec. 8, Ch. 56, L. 1941. 


82-1409. Appropriation—limitation on use. That to defray the cost of 
making such study and to fully carry out the provisions of this act there is 
hereby appropriated from the general fund of the state twenty thousand 
dollars’ ($20,000.00) ; provided that the total cost of such study, including 
the making and publication of all reports in connection therewith, shall not 
exceed the amount so appropriated. No money shall be paid fer any ex- 
penses in connection with such study, except upon an order of the governor, 
and all claims therefor shall be audited by the state board of exaliners and 
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paid by warrants upon the state treasurer drawn clea the appropriation 
hereby made for the payment thereof. 
History: En. Sec. 9, Ch. 56, L. 1941. 


CHAPTER 15 
HAIL INSURANCE, STATE BOARD OF 


Section 82-1501. State board of hail insurance—creation and powers—insurance, how 

effected. 

82-1502. Maximum insurance. 

82-1508. Delinquent taxes—effect on application—cash payment—application by 
delinquent—cerop lien. 

82-1504. Hail insurance secured by crop lien only. 

82-1505. Reinsurance. 

82-1506. Tax for hail insurance—limitation on levy—liens, effect of—mortgages 
—levies, when payable—hail insurance districts—rates. 

82-1507. Scope and object of levy—reserve fund. 

82-1508. Withdrawal of crop in case of destruction through other means. 

82-1509. Collection of levies—release of lien—compromise. 

82-1510. Foreclosure of lien. 

82-1511. State treasurer, duty of—funds—transfer of funds—warrants. 

82-1512. Duty of county assessor—election of benefits of law. 

82-1513. What crops subject to provisions of law. 

82-1514. Report of losses. 

82-1515. Appraisers—appointment—dqualifications and duties. 

82-1516. Appointment of appraisers in case of dissatisfaction with official ad- 
justment. 

82-1517. Payment of losses. 

82-1518. Who may elect to become subject to provisions of law. 

82-1519. Compensation of chairman and officers—financial report. 

82-1520. Benefits exempt from execution, ete. 


82-1501. (350) State board of hail insurance—creation and powers— 
insurance, how effected. (1) There is hereby created a state board of hail 
insurance of five members consisting of the state treasurer, and the com- 
missioner of agriculture, labor and industry, who will be secretary of state 
board, and three other members to be apopinted by the governor from the 
names submitted therefor by the duly organized farmer societies having a 
general membership throughout the state. The governor shall designate one 
of said appointive members to serve for three years to act as chairman of 
the board, one to serve for a term of two years, and one to serve for a 
term of one year. Whenever the term of any member shall expire, either 
by death, resignation, or removal for cause, or expiration of his term of 
office, the governor shall appoint his successor, and shall also appoint one 
of the board for chairman in case of a vacancy in that office. 

(2) Each appointive member of the board shall be appointed for three 
years, except where such appointment is made to fill a vacancy on the board, 
in which event such appointee shall fill out the unexpired term of the mem- 
ber whose place he fills. All members of the board shall be subject to re- 
moval for cause by the governor; the said board shall hold meetings when 
necessary and essential for the proper conduct of its business, at the state 
capitol in the office of the secretary, and is hereby authorized, directed and 
empowered to make such rules and regulations as it may from time to time 
find practical, necessary and beneficial for the conduct of the department 
of hail insurance, subject to the provisions of this act. It shall have full 
charge of said department as herein provided for; it shall prepare blank 
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forms for all purposes necessary, proper and incidental to the effective 
operation and enforcement of this act, and furnish such forms to all public 
officers respectively charged with the performance of any official duty in 
connection therewith ; it shall prepare a special form outlining the purposes, 
scope and benefits of this act in furnishing protection against loss by hail, 
at the actual cost of the risk to all taxpayers who may elect to become 
subject to the provisions of this act, such form to be submitted by the 
county assessor of each county at the time in which the regular assessments 
of property are by such assessors made, to each farmer in each county in 
the state engaged in growing of crops subject to injury or destruction by 
hail, on which forms each such farmer taxpayer shall signify whether he 
desires to become subject to the provisions of this act or not. 


(3) Every such farmer taxpayer who signifies his desire to become sub- 
ject to the provisions of this act, shall file in the office of the county assessor 
the blanks above referred to, properly filled out not later than August 15th, 
and shall be chargeable with the tax on lands growing crops subject to 
injury or destruction by hail, hereinafter provided for, and shall share 
in the protection and benefits under the hail insurance provisions of this 
act. Such application for hail insurance shall be in full force and effect 
at noon the day following the acceptance of the same by the county assessor. 
Provided, however, that this act shall not be so construed as to empower 
anyone except the actual owner of the land to make such land subject to 
the hail tax provided in this act. 


History: En. Sec. 1, Ch. 169, L. 1917; 44 O.J.S. Insurance § 44; 59 C.J. States 
amd. Sec. 1, Ch. 17, Ex. L. 1918; amd. Sec. § 143%. — 


1, Ch. 141, L. 1921; re-en. Sec. 350, R. C. M. Construction of hail insurance policy. 4 
1921; amd. Sec. 1, Ch. 40, L. 1923. ALR 1298, 
Constitutionality of crop insurance stat- 
Insurance€-1314; States@—45. utes. 113 ALR 739. 


82-1502. (350.1) Maximum insurance. No more than ten dollars 
($10.00) insurance shall be written on each acre of grain. When more than 
one party desires hail insurance each shall be entitled to the share of the 
maximum represented by his interest in the crop. Hither party may insure 
his share in the crop for any amount up to and including the maximum per 
acre if the others waive their right to insure. 

History: En. Sec. 2, Ch. 40, L. 1923. 


82-1503. (350.2) Delinquent taxes—effect on application—cash pay- 
ment—application by delinquent—crop lien. (1) No owner of land who 
has more than one (1) year’s delinquent taxes on his land shall be allowed 
hail insurance under the provisions of this act, unless his application is ac- 
companied by a cash payment for the amount that would be due on said 
application in the event of a maximum levy for that year. 

(2) Provided, however, that when an applicant for hail insurance 
tenders cash for the same to the county assessor, he shall be allowed a dis- 
count of four percentum (4%). His hail insurance shall be issued upon said 
cash payment less the four percentum (4%) mentioned. The charge for the 
insurance shall be based on the maximum rates shown on the application for 
hail insurance. If the current rates are reduced later the state board of 
hail insurance shall arrange for the proper refund to the insured. All cash 
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received by the assessor shall be promptly turned over to the county treas- 
urer who will furnish the insured with a current receipt and place the money 
in the hail insurance fund. 

(3) Provided, however, any grain grower unable to secure state hail 
insurance under the provisions of this act on account of delinquent taxes, or 
for other reasons, may make application to the county assessor of his re- 
spective county and said county assessor is hereby authorized to receive and 
accept such applications where the applicant furnishes a sufficient crop lien 
subject only to a seed lien; provided that such crop lien shall be accepted 
only under such rules, regulations and requirements as may be prescribed 
by the state board of hail insurance and providing that the state board of 
hail insurance may cancel any hail insurance accepted in violation of said 
rules, regulations and requirements. Upon receipt of said application the 
county assessor shall make record thereof and shall file the original in the 
office of the clerk and recorder of said county. He shall also cause an assess- 
ment for the proper amount to be made on the assessment rolls in the same 
manner provided for in the case of other special levies or assessments. 

Provided, further, that no tenant who has delinquent hail insurance 
which was secured by a crop lien only and not secured by real estate shall be 
allowed another policy in any succeeding year until he pays his delinquent 
account or accounts, or until he pays cash for the current hail insurance. 


History: En. Sec. 3, Ch. 40, L. 1923; 
amd. Sec. 3, Ch. 54, L. 1931; amd. Sec. 1, 
Ch. 37, L. 19438. 


82-1504. Hail insurance secured by crop lien only. When any hail in- 
surance issued under this act is secured by a crop len only said crop lien 
is hereby declared a first lien on the insured crop, except only any crop lien 
which may have been given to secure the purchase price for the seed which 
was bought and used to plant and produce the insured grain. 

History: En. Sec. 3, Ch. 37, L. 1943. 


82-1505. Reinsurance. Because of the unusual or unexpected variation 
in the severity of damage to grain crops which occur from year to year and 
in order to enable the state hail insurance fund to spread the effect of these 
variations more evenly over all years, the state board is hereby authorized 
to negotiate for and to secure reinsurance of a part of the risk in any year 
when the need of such reinsurance appears advisable to the board. The state 
board is hereby authorized to use moneys from the hail insurance fund for 
the purchase of such reinsurance whenever it appears to the board that 
such reinsurance is necessary and advisable. 

History: En. Sec. 3, Ch. 37, L. 1943. 


greece 82-1506. (351) Tax for hail insurance—limitation on levy—liens, effect 
-of—mortgages—levies, when payable—hail insurance districts—rates. (1) 
A tax is hereby authorized and directed to be levied on all lands in this state 
erowing crops subject to injury or destruction by hail, the owners of which 
have elected to become subject to the provisions of this act. The state 
board of hail insurance shall annually estimate as near as may be possible, 
the amount required to pay all losses, interest on warrants and costs of 
administration, and shall recommend a levy to be made on each kind of 
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land respectively, subject to the provisions of this act, to the state board 
of equalization; provided, however, that such tax shall not exceed in any 
one (1) year the sum of one dollar ($1.00) per acre on lands sown to grain 
crops, nor fifty cents (50c) per acre on lands sown to hay crops; and 
provided further, that if the tax required to pay the estimated losses, 
interest on warrants and costs of administration be less than fifty cents 
(50c) per acre on lands sown to grain crops and a proportionate amount 
on lands sown to hay crops, the said board of hail insurance must recom- 
mend a tax levy sufficient to raise the full amount thereof. 

(2) In addition to the lien created above on the land of the insured, the 
levy for such hail insurance shall also constitute a lien on the crops insured 
with the exception that the said crop lien shall not apply to owners of un- 
encumbered land, or on the land or crops of those who pay eash for hail 
insurance. The applications of these shall not be filed with the county clerk 
and recorder as provided for in section 82-1503. 

The crop lien mentioned above shall be included in all applications for 
hail insurance and shall be enforced, as provided in sections 82-1509 and 
82-1510, against all insured, except those owning unencumbered land or 
those who have paid cash for hail insurance. 

(3) The said board of equalization is hereby empowered and it is made 
its duty to prescribe such levies annually to be made against lands growing 
crops subject to injury or destruction by hail which are subject to this act, 
in accordance with the recommendation of the state board of hail insurance. 
Such tax levies respectively shall be chargeable to the lands of each tax- 
payer who shall elect to become subject to this act and shall be extended 
on the tax roll and collected by the officers charged with such duties in the 
manner and form as are other property taxes and if not paid shall be a 
lien on the lands against which the same are levied as are other property 
taxes. Provided, however, that the lien as provided above shall in no 
way affect mortgages that are of record at the time of the approval of 
this act. The lien of any mortgage filed subsequent to the passage and 
approval of this act shall be subsequent to any lien for hail insurance 
hereafter levied thereon. All applicants securing hail insurance on crop 
liens as heretofore provided shall be subject to the same charges per acre 
as provided herein to be made on land. Notice of such assessment shall be 
mailed to each person insured, by the county treasurer in the same manner 
as are all other notices of taxes due. Said assessment shall be payable 
at the office of the county treasurers of each respective county. All hail 
insurance levies whether levied against land, or in the form of special 
assessments secured by crop liens, shall be payable in full, and not in 
semi-annual payments, on or before November the thirtieth (30) of each 
year in which such levies are made. 

(4) The state board of hail insurance may when they deem it advisable 
establish as many districts as it deems advisable and may maintain maxi- 
mum rates in various parts of the state which rates shall be commensurate 
with the risk incurred as nearly as they can determine from past experi- 
ences or from any records available. The highest of these rates shall be 
the same as the maximum established herein and the lowest shall not be 
less than fifty cents (50c) per acre on lands sown to grain corps, and a 
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proportionate amount on lands sown to hay crops. Notice of the various 
rates established for any year shall be plainly printed on the applications 
for hail insurance, and in any year when the requirements of the hail 
insurance law as herein provided do not require a levy of the maximum 
rates as established, then the rates for the year shall be determined and 
levied by the state board of hail insurance for each of the various districts 
as established, in such proportions as will in their judgment be fair and 
equitable. 


History: En. Sec. 2, Ch. 169, L. 1917; 1921; amd. Sec. 4, Ch. 40, L. 1923; amd. 
amd. Sec. 1, Ch. 34, L. 1919; amd. Sec. 2, Sec. 1, Ch. 54, L. 1931. 
Ch. 141, L. 1921; re-en. Sec. 351, R. C. M. 


82-1507. (352) Scope and object of levy—reserve fund. (1) In mak- 
ing the levy provided in the preceding section the state board of hail in- 
surance shall provide for: 

1. The payment of all expenses of administration, together with all 
interest owed or to be owing on registered warrants. 


2. For that portion of the losses incurred during the current year 
which are not paid from funds drawn from the reserve fund. 


3. For the maintenance of the reserve fund, a part or all of which 
may be used in any one year for the purpose of paying the costs of admin- 
istration, interest on the warrants and losses as the same shall be settled 
and adjusted by the said board including the losses sustained in any 
prior year or years under the state hail insurance law during or subse- 
quent to the year 1919 that have not been paid. 

(2) Whenever the losses together with the expenses and costs of admin- 
istration in any one year shall amount to a less amount than the sum of 
seventy-five cents (75c) per acre for every acre of grain insured and a 
proportionate amount on hay crops, the state board of hail insurance may 
levy such amount as they may consider proper and just for the purpose 
of providing a reserve fund, providing, however, that such levy when 
added to the amount necessary to pay costs of administration, interest and 
losses for the current year shall not exceed the sum of seventy-five cents 
(75c) per acre on lands sown to grain crops and a proportionate amount on 
hay crops and provided further that in any one year there shall not be 
added to the reserve fund an amount greater than the sum of five per cent 
(5%) of the total risk for that particular year and provided further, that 
the amount of said reserve fund shall not exceed the sum of one million dol- 
lars. 

(8) The reserve fund hereby created shall be a continuous fund and the. 
state board of hail insurance is hereby granted the power to draw from said 
fund such amounts as it may deem necessary for the purpose of paying 
costs of administration, interest and losses, and provided further, that 
whenever there are no unpaid losses for prior years and whenever in any 
one year the cost of administration, interest and losses for the current 
year shall be less than the sum of fifty cents (50c) per acre on land sown 
to grain crops, and a proportionate amount on hay crops, the state board 
of hail insurance shall not draw on the reserve fund for any purpose 
unless the amount required for the payment of losses for the current year, 
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interest on warrants and costs of administration shall exceed the amount 
of the estimate made by the state board of hail insurance. 


History: En. Sec. 2, Ch. 34, L. 1919; 
re-en. Sec. 352, R. C. M. 1921; amd. Sec. 5, 
Ch. 40, L. 1923; amd. Sec. 1, Ch. 8, L. 1929. 


82-1508. (353) Withdrawal of crop in case of destruction through other 
means. When any crop insured under this act shall have been destroyed by 
any other cause than hail, the applicant may, by furnishing the proof re- 
quired by the state board of hail insurance, cause the crop to be withdrawn 
from the regular levy of the state board for the current year. Such proof 
shall be submitted to the state board of hail insurance in accordance with its 
rules and regulations. Said rules and regulations shall be plainly printed 
on the applications and policies issued by the department. They shall 
provide that the cost for such withdrawn insurance shall be varied as 
nearly as practical according to the time the insurance is in force and 
according to the risk carried. 


History: En. Sec. 3, Ch. 34, L. 1919; 353, R. C. M. 1921; amd. Sec. 2, Ch. 54, L. 
amd. Sec. 3, Ch. 141, L. 1921; re-en. Sec. 1931. 


82-1509. (354) Collection of levies—release of lien—compromise. The 
county treasurer in each county in the state, shall collect all levies made 
under this act in the same manner as other property taxes are collected and 
shall keep all moneys collected by him, or for him, for hail insurance in a 
separate fund to be known as the hail insurance fund, and remit the same to 
the state treasurer in the same manner as provided by law for the re- 
mittance of other moneys due to the state. All county treasurers shall use 
due diligence in making the collections of the levies provided herein. Also 
the state board may furnish assistance needed at any time in making col- 
lections or may take over the collection of any levy at any time, depositing 
any collections therefrom with the treasurer of the county where the levy 
therefor was made. Whenever the amount due on any hail insurance secured 
by a crop lien is paid the treasurer shall promptly endorse on the lien on 
file in the office of the county clerk and recorder the amount paid thereon 
with the date of payment and such endorsement shall be a satisfaction and 
release of such lien. 

If any tenant becomes delinquent for his hail insurance after having 
failed to apply for relief as provided by the state board under section 
82-1508, he may apply to the board for a reduction. If his reasons for re- 
questing a reduction are approved by the board, this board may reduce 
his charge to not less than one-half the original amount charged. 


History: En. Sec. 3, Ch. 169, L. 1917; 354, R. C. M. 1921; amd. Sec. 6, Ch. 40, L. 
amd. Sec. 4, Ch. 34, L. 1919; re-en. Sec. 1923; amd. Sec, 2, Ch. 37, L. 1943, 


82-1510. (354.1) Foreclosure of lien. If the person receiving hail in- 
surance secured by a crop lien fails to pay said insurance to the county 
treasurer by January first of the year following the year in which the crop so 
insured is grown the county treasurer shall after the first day of January 
deliver to the sheriff of said county a full, true and correct copy of the 
lien on file in the office of the clerk and recorder and such sheriff must 
immediately demand from the person or persons signing such lien, payment 
of the amount due thereon, and if the same is not paid to the sheriff upon 
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such demand being made, the sheriff must forthwith seize and sell in the 
manner provided by law for the sale of personal property under execution, 
a sufficient amount of grain belonging to such person to pay the amount 
due for hail insurance together with interest and costs and expenses of 
seizure and sale. 


History: En. Sec. 7, Ch. 40, L. 1923. Cross-Reference 
Hail insurance, lien on crop, sec. 45-705. 


82-1511. (3855) State treasurer, duty of—funds—transfer of funds— 
warrants. The state treasurer shall receive all monies paid to him under this 
act and shall place same to the credit of a fund to be known as the state hail 
insurance fund and may from time to time transfer to the hail insurance 
administrative fund such sums as the state board may deem necessary and 
proper to pay the expenses of administration together with such sums as 
may be needed to pay all the warrants registered against the hail insurance 
administrative fund, plus the accrued interest thereon, and shall pay out 
of such funds on warrants drawn by the state auditor by order of the 
state board of hail insurance. If such warrants be presented and there be 
no money in the said funds to pay the same, such warrants shall be regis- 
tered and thereafter bear interest at the rate of four per cent per annum 
until called for payment by the state treasurer. All interest and earnings 
obtained by the state treasurer for such monies shall be credited to the 
respective funds. If at any time more funds are in the administrative fund 
than the board estimates are needed for the purposes mentioned above, 
the state treasurer may on the order of the state board of hail insurance 
transfer such funds back to the hail insurance fund as the state board may 
direct. 


History: En. Sec. 4, Ch. 169, L. 1917; 355, R. C. M. 1921; amd. Sec. 8, Ch. 40, L. 
amd. Sec. 1, Ch. 183, L. 1921; re-en. Sec. 1923. 


82-1512. (356) Duty of county assessor—election of benefits of law. It 
shall be the duty of each county assessor in the state, at the time in which 
the annual assessment of property is made, to explain to each taxpayer en- 
gaged in the growing of crops subject to injury or destruction by hail, the 
provisions of this act and the protection afforded thereby, and to request 
each such taxpayer to certify, on the forms provided for such purpose, if 
such taxpayer desires to become subject to this act and liable for the tax 
levies provided hereby, and thereby eligible to the benefits and protection of 
this act; and each such taxpayer who so elects to become subject to this 
act shall be liable for the taxes levied for hail insurance, and shall par- 
ticipate in the benefits and protection afforded by this act; provided, 
that the owners of lands worked by others under lease or contract shall 
elect if such lands shall be subject to the tax levies herein provided for, and 
the crops grown thereon protected for hail insurance, or the lessee of such 
land may tender payment of the tax levied for hail insurance to protect his 
crops, in cash, to the officer authorized to receive same, whereupon such 
crops shall become eligible to the benefits and protection afforded by this 
act for hail insurance. 


History: En. Sec. 5, Ch. 169, L. 1917; 
re-en. Sec. 356, R. C. M. 1921. 
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82-1513. (357) What crops subject to provisions of law. The crops 
grown on the lands of all taxpayers who shall elect to become subject to this 
act, shall be insured under the provisions of this act for the acreage and the 
kind of crop for which taxes for hail insurance will have been levied, 
which insurance shall be provided for, determined, and adjusted and paid 
for as provided by this act. 


History: En. Sec. 6, Ch. 169, L. 1917; 
re-en. Sec. 357, R. C. M. 1921. 


82-1514. (358) Report of losses. That all losses by hail to crops in- 
sured under this act shall be reported within three (3) days thereafter by 
the owner of such crops, his agent or attorney to the state board of hail 
insurance, who shall require the claimant to make a statement of the losses 
sustained, the cause thereof and such other information as the state board 
of hail insurance may require, on the forms to be provided for such purpose. 


History: En. Sec. 7, Ch. 169, L. 1917; 
re-en. Sec. 358, R. C. M. 1921; amd. Sec. 
9, Ch. 40, L. 1923. 


82-1515. (359) Appraisers—appointment—qualifications and duties. 
The state board of hail insurance shall, as soon as practicable, each year 
appoint three men in each county to appraise all losses by hail incurred 
under this act in the various counties. The men so appointed shall be 
actively engaged in farming or shall have had practical experience in farm- 
ing and shall be selected from names submitted by regularly organized 
farmers societies in the various counties. If the recommendations are not 
made as provided above, then the state board shall select the appraisers 
from men actively engaged in farming or men who have had practical ex- 
perience in farming as heretofore provided. Provided, further, that the state 
board of hail insurance may eall on one or more of the duly appointed 
appraisers for the adjustment of each and every loss and the said ap- 
praisers shall promptly report their findings to the state board of hail 
‘Insurance, according to the rules provided by the said state board. Pro- 
vided, further, that no appraiser who shall be a relative, attorney, agent, 
employee or creditor or in any manner interested by hen, mortgage or 
otherwise in the crop injured or destroyed, shall assist in adjusting any 
such loss. The state board may in case of emergency appoint more than 
three appraisers in any county. Also it may send any duly appointed 
appraiser or appraisers into any county as the occasion may require. 


History: En. Sec. 8, Ch. 169, L. 1917; References 
amd. Sec. 5, Ch. 34, L, 1919; amd. Sec. 4, Crosby v. State Board of Hail Insurance, 
Ch. 141, L. 1921; re-en. Sec. 359, R. C. M. 413 M 470, 472, 129 P 2d 99. 
1921. 


82-1516. (360) Appointment of appraisers in case of dissatisfaction with | 


official adjustment. (1) In case the party that has sustained the loss is 
dissatisfied with and refuses to accept the adjustments made by the official 
appraisers then he shall have the right to appeal to the state board of hail 
insurance, provided however, he shall make such appeal by registered mail 
within four (4) days after such disagreement. In case the adjuster who 
makes the second appraisal fails to secure an agreement the claimant shall 
then appoint one disinterested person as appraiser, and the official appraiser 
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shall appoint another person as appraiser, and the two shall select a third 
disinterested person, and the three shall then proceed to adjust the loss 
in the same manner as specified in section 82-1515 and the judgment of the 
majority shall be the judgment of said appraisers and shall be binding 
upon both parties as the final determination of said loss; provided, how- 
ever, that if the insured does not recover a greater sum than’ allowed by 
the official appraiser in the first instance, he shall pay the expenses of 
the said three appraisers and their witnesses in making said adjustment, 
but if he is awarded a larger sum then the same shall be paid by the state 
board of hail insurance out of the hail insurance fund. 

(2) If the insured shall be required to pay the expenses of such re- 
appraisement as above provided, the state board of hail insurance is hereby 
authorized to deduct the amount of such expenses from the amount allowed 
said insured before making settlement for said loss. 

Provided, also, that where any claimant demands arbitration oe shall, 
if required be the board, furnish a cash bond to the state board of hai 
insurance in the sum of ten dollars, ($10.00) which shall accompany his 
application. If there is not sufficient allowance made to any claimant 
after arbitration to cover the cost of arbitration without the use of the 
ten dollars, ($10.00) forfeit, then the state board may use a part or all of 
said cash bond. Any forfeits so collected shall be placed promptly in the 
state hail insurance fund. In cases where the claimant secures an increase 
the bond shall be promptly returned to the claimant. | 

(3) The state board of hail insurance shall examine all reports of ap- 
praisers and verify the same, and adjust all losses, and for such purposes 
may order hearings, subpoena witnesses, and conduct examinations and do 
all things necessary to secure a fair and impartial appraisement of losses by 
hail. 


History: En. Sec. 9, Ch. 169, L. 1917; 
amd. Sec. 6, Ch. 34, L. 1919; re-en. Sec. 
360, R. C. M. 1921; amd. Sec. 10, Ch. 40, L. 
1923. 


mere appraisers (exercising a power judi- 
cial in nature, the basis of whose decision 
is not limited to information gained from 
inspection only, but they may hear evi- 


dence including that of the parties); 
where, in the instant case, it appeared 
that arbitration was prevented by the 
naming of an improper person on the 
board, judgment was reversed, the cause 
dismissed, and the board ordered to name 
a proper person as arbitrator. .Crosby 
v. State Board of Hail Insurance, 113 


Operation and Effect 


Held, that this section: provides the sole 
and exclusive statutory remedy available 
to an insured dissatisfied with the award 
of appraisers, and an action against the 
state board is not available; the members 
of a board of arbitrators must be dis- 
interested parties, and are more than M 470, 129 P 2d 99. 


82-1517. (361) Payment of losses. (1) The state board of hail in- 
surance shall, as soon as practicable after the loss has been sustained, ar- 
range for the payment of the losses as follows: From the amount of the loss 
as adjusted for each claimant the state board of hail insurance shall deduct 
the amount the claimant then owes as delinquent hail insurance tax and the 
maximum amount assessed as hail insurance tax for the current year, and 
shall make settlement within forty (40) days from the time loss is sustained 
in the following manner: By paying, either by registered warrant or other- 
wise if funds are immediately available, fifty per cent of the total loss as 
agreed on, less, however, the maximum rate of the assessment; balance to 
be paid at the expiration of the hail season. 
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(2) The state board of hail insurance, shall on or before November first, 
order the state auditor to draw a warrant for the amount so deducted on 
the state hail insurance fund, which warrant shall be remitted to the county 
treasurer of the county in which the tax was assessed. The state board of 
hail insurance shall then order the state auditor to draw a warrant on the 
state hail insurance fund for the balance of the adjustment which warrant 
shall be sent to the claimant; provided, however, that in no case shall the 
payment for loss exceed ten dollars ($10.00) per acre for grain crops, and 
five dollars ($5.00) per acre for hay crops; provided, further, that no claim- 
ant shall receive payment for any loss incurred where said loss does not 
exceed five per cent (5%) of the total value of the crop insured. Also if the 
losses in any year should exceed the current levy plus the reserve fund, if 
any, then the payment of all losses shall be prorated share and share alike 
among all grain growers having loss claims adjusted and approved, and 
the unpaid balance of said losses shall be paid out of the reserve fund 
without interest in such order as the state board of hail insurance shall 
direct, when in the judgment of the said board there are in said fund 
sufficient moneys to provide for the payment of the same and other items 
payable out of said funds. In any year the state board of hail insurance 
may by resolution authorize its chairman and secretary to borrow as needed 
from any person, bank or corporation such sum or sums of money as the 
state board may deem necessary to carry on the business of the department 
and for the purpose of paying all warrants as issued. 

(8) For any monies borrowed under the provisions of this act, the state 
board of hail insurance shall cause warrants to be drawn against the state 
hail insurance fund and said warrants shall bear interest at not to exceed six 
per cent (6%) per annum and said warrants and the interest thereon shall be 
paid out of funds from the state hail insurance department as they are col- 
lected from the various counties in the state. The state board of hail 
insurance shall not at any time borrow a total sum greater than the 
amount of the levies as made for taxes for the current year together with 
such delinquent taxes as remain unpaid on the books of the county 
treasurer. The state board of examiners is hereby empowered to invest 
surplus money belonging to any fund in the warrants of the hail insurance 
fund. 

History: En. Sec. 10, Ch. 169, L. 1917; 1921; amd. Sec. 11, Ch. 40, L. 1923; amd. 
amd. Sec. 7, Ch. 34, L. 1919; amd. Sec. 5, Sec. 2, Ch. 8, L. 1929. 
Ch. 141, L. 1921; re-en. Sec. 361, R. C. M. 

82-1518. (362) Who may elect to become subject to provisions of law. 
Any taxpayers or associations of taxpayers engaged in the growing of crops, 
other than specified herein, or other agricultural or horticultural products 
subject to injury or destruction by hail, by their individual or joint election 
filed with and approved by the state board of hail insurance, may accept 
the provisions of this act, and elect to become subject thereto, and in such 
event such risks may be classified by the said board and suitable levies 
imposed as may be agreed upon by the said board and such taxpayers, 
whereupon such taxpayers shall be entitled to the benefits and protection 
afforded by the insurance provisions of this act. 

History: En. Sec. 11, Ch. 169, L. 1917; 
re-en, Sec. 362, R. C. M. 1921. 
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bee 0 +-82-1519. (363) Compensation of chairman and officers—financial report. 


It shall be the duty of all public officers to perform the duties relative to 
hail insurance under this act, without other compensation than that allowed 
by law. The chairman of the state board of hail insurance shall receive 
a salary of two hundred and fifty dollars, ($250.00) per month while 
actually engaged in service and actual traveling expenses, and all ap- 
pointive officers under this act shall be paid their actual traveling expenses 
and shall be allowed such per diem as the state board of hail insurance 
may determine for each day of eight hours while actually engaged in 
service under this act, out of the hail insurance administrative fund. 


The chairman of the state board of hail insurance shall each year 
submit a full financial report of the operations of the department to the 
governor of the state. 


History: En. Sec. 12, Ch, 169, L. 1917; Insurance€1314; States€—60, 62. 
amd. Sec. 2, Ch. 183, L. 1921; re-en. Sec. 44 C.J.S. Insurance § 44; 59 C.J. States 
363, R. C. M. 1921; amd. Sec. 12, Ch. § 249. 

40, L. 1923; amd. Sec. 1, Ch. 165, L. 1929. 


82-1520. (863.1) Benefits exempt from execution, etc. All money or 
benefits received from hail insurance shall be exempt from execution and 
shall not be liable to attachment nor to be seized, taken nor appropriated by 
any local process to pay any debt or liability of the insured unless the 
amount shall be assigned and then for no more than the amount of the claim 
intended to be secured by the assignment with lawful interest. 


History: En. Sec. 13, Ch. 40, L. 1923. Exemptions€=37, 
35 C.J.S. Exemptions §§ 26, 31, 43, 51, 57. 


CHAPTER 16 
LABORATORY COMMISSION 


Section 82-1601. State laboratory commission created—members designated. 
82-1602. Terms of office—compensation of members. 
82-1603. Created to make plans for laboratory building. 
82-1604. Location and equipment of building. 
82-1605. Planning, what included. 
82-1606. Continuing jurisdiction of commission. 


82-1601. State laboratory commission created—members designated. 
A state laboratory commission of seven members is hereby created and estab- 
lished consisting, ex-officio, of the following officials of the state of Montana: 
The chief engineer of the state highway commission; the chief engineer of 
the state water conservation board; the executive officer of the state board 
of health; the executive officer of the state livestock sanitary board; the 
state purchasing agent; the commissioner of agriculture, labor and industry ; 
and the attorney general. 

History: En. Sec. 1, Ch. 78, L. 1945. 


82-1602. Terms of office—compensation of members. The members of 
said commission shall hold office until the commission is changed, or abol- 
ished, by the legislative assembly; they shall serve as such commission with- 
out compensation other than the salaries now or hereafter provided by law, 
to be paid said officers. The members of the commission shall, however, be 
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paid their actual traveling, and other expenses necessarily incurred by them 
in discharging their duties, under this act. 
History: En. Sec. 2, Ch. 78, L. 1945. 


82-1603. Created to make plans for laboratory building. The state 
laboratories commission is created for the purpose of making plans for the 
construction and equipping of a modern and efficient laboratory building 
designed to meet the requirements of the various state departments of 
Montana, which need laboratory testing and research facilities to efficiently 
perform their functions. 

History: En. Sec. 3, Ch. 78, L. 1945. 


82-1604. Location and equipment of building. Said laboratory building 
shall be erected on land now owned, or hereafter to be acquired by the state 
of Montana. Said building shall be erected and equipped for laboratory 
purposes as soon as the war emergency will permit, and when materials and 
labor are available, and a sufficient legislative pRppgpriation of funds is had. 

History: En. Sec. 4, Ch. 78, L. 1945. 


82-1605. Planning, what included. The plans contemplated in this act 
shall inelude the determination of the size, design, location and furnishing of 
said laboratory building; the examination of other similar buildings, and 
the gathering of full information necessary for the designing, building and 
equipping of a laboratory of the character specified in this act. The com- 
mission shall, also, have authority to employ such architectural or other 
technical assistance as it may deem necessary in planning for a laboratory 
building of the kind contemplated in this act. No action shall be taken nor 
recommendations made except by unanimous agreement of the members 
of the state laboratory commission. 

History: : En. Sec. 5, Ch. 78, L. 1945. 


82-1606. Continuing jurisdiction of commission. To insure maximum 
service to the citizens of Montana, and to the various state departments and 
institutions using said laboratory facilities, the state laboratories commission 
shall continue as a supervisory and determining board, having jurisdiction 
over the operation of said building and its laboratory facilities. 

History: En. Sec. 6, Ch. 78, L. 1945. 


CHAPTER 17 
LIEUTENANT GOVERNOR 


Section 82-1701. Duties of lieutenant governor. 
82-1702. Compensation. 
82-1703. Same—when acting as governor. 
82-1701. (130) Duties of lieutenant governor. The duties of the lieu- 
tenant governor are prescribed in article VII of the constitution. 


History: En. Sec. 390, Pol. C. 1895; States€42. 
re-en. Sec. 150, Rev. C. 1907; re-en. Sec. 59 C.J. States § 136. 
130, R. C. M. 1921. Cal. Pol. C. Sec. 396. 24 Am. Jur. 827, Governor, §§ 8 et seq. 


82-1702. (131) Compensation. The lieutenant governor receives the 
same per diem and mileage as the speaker of the house of representatives, 
and that only during the session of the legislative assembly. 
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History: En. Sec. 391, Pol. C. 1895; code, in Wade v. Lewis and Clark County, 
re-en. Sec. 151, Rev. C. 1907; re-en. Sec. 24 M 335, 338, 61 P 879. 
131, R. C. M. 1921. Cal. Pol. C. Sec. 397. 
References States€—60. 
Cited or applied as section 391, political 59 C.J. States § 249. 


82-1703. (132) Same—when acting as governor. When the lieutenant 
governor acts as governor, he is entitled to receive during the time he so 
acts, the compensation which the governor, if acting, would be entitled to 
receive for such time; but during such time he is not entitled, as lieutenant 
governor, to any other compensation or mileage. 


History: En. Sec. 392, Pol. C. 1895; References 
re-en. Sec. 152, Rev. C. 1907; re-en. Sec. States ex rel. Lamey v. Mitchell, 97 M 
132, R. C. M. 1921. 252, 257, 34 P 2d 369. 
CHAPTER 18 


MARSHAL OF SUPREME COURT 


Section 82-1801. Marshal of the supreme court. 
82-1802. Duties of the marshal. 
82-1803. Salary and mileage. 
82-1804. Accounts of marshal. 


82-1801. (366) Marshal of the supreme court. The supreme court must 
appoint a marshal of the supreme court, who holds the office at the pleasure 


of the court. 
History: En. Sec. 862, Pol. C. 1895; CourtsG=58. 


re-en. Sec. 295, Rev. C. 1907; re-en. Sec. 21 C.J.S. Courts § 142. 
366, R. C. M. 1921; amd. Sec. 1, Ch. 38, 
L. 1939. 


82-1802. (367) Duties of the marshal. It shall be the duty of the 
marshal to attend upon the supreme court and the justices thereof at each 
term of court. He shall be the executive officer of the court, and act as 
erier thereof. He must serve within the state all returns and processes issu- 
ing from the supreme court and shall have all the powers and exercise all 
the duties pertaining to sheriffs as to the district courts so far as the same 
are applicable. He shall act as a law clerk for the supreme court justices. 


History: En. Sec. 863, Pol. C. 1895; 367, R. C. M. 1921; amd. Sec. 2, Ch. 38, 
re-en. Sec. 296, Rev. C. 1907; re-en. Sec. UL. 1939. 


82-1803. (368) Salary and mileage. The annual salary of the marshal 


of the supreme court for all services now required of him shall be fixed, at 


that figure the supreme court shall deem reasonable, provided that the salary 
per annum shall not exceed twenty-four hundred dollars ($2400.00), by the 
supreme court of the state of Montana. When serving process of court 
beyond the place where the court is held, in cases in which the state, a 
county, or any subdivision thereof, or any officer when prosecuting or de- 
fending an action on behalf of the state, county, or subdivision thereof, is 
not a party, the marshal is entitled to receive the same mileage as provided 
by law for sheriffs in performing similar services, to be taxed as costs, as in 
other cases; in cases in which the state, a county, or any subdivision thereof, 
or any officer when prosecuting or defending an action on behalf of the 
state, a county, or any subdivision thereof, is the real party in interest, he 
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shall be entitled to receive his actual expenses incurred in serving such 
process, to be paid from the fund appropriated for expenses of the supreme 
court. not otherwise provided for. 


History: Ap. p. Sec. 4, p. 210, L. 1891; 1919; re-en. Sec. 368, R. C. M. 1921; amd. 
re-en. Sec. 297, Rev. C. 1907; amd. Sec. 1, Sec. 3, Ch. 38, L. 1939. 
Ch. 62, L. 1913; amd. Sec. 1, Ch. 52, L. 


82-1804. (369) Accounts of marshal. All accounts of the marshal must 
be filed in the supreme court in a bill of items under oath certified by the 
chief justice, and when properly chargeable against the state and approved 
by the state board of examiners, must be paid out of the state treasury upon 
the warrant of the state auditor. 


History: En. Sec. 865, Pol. C. 1895; 
re-en. Sec. 298, Rev. C. 1907; re-en. Sec. 
369, R. C. M. 1921. 


| Tit. 82, c. 19 


| Offi 
CHAPTER 19 | | Office of State 
| created 
PURCHASING DEPARTMENT AND AGENT Seng S tM 
pp. 440-449 


Section 82-1901. Creation of state purchasing department and agent—bond and salary. 


82-1902. Duties of state purchasing agent—contingent funds for state departments. | oo 82, hs 19 
- Matter 


82-1903. Maintenance of warehouses. L261, ¢. tok 
82-1904. Authority to purchase. Sees. 1, 2 
82-1905. Payment for purchases by state agent. Dp. 349-352 
82-1906. Contracts for printing and supplies. 

82-1907. Compensation and bond of employees. j THe. ge a 
82-1908.. Agent may require tests. 82-1901 to 
82-1909. Furnishing of stationery, etc., for departments of state. | 82-1923 
82-1910. Supervision of public printing. Face es 
82-1911. Property returns. Sec. 1; p. 144 


82-1912. Inventory—property to be charged to persons receiving. 

82-1913. Advertising for bids required—low bidder to receive contract. 

82-1914. Sale of state property and products of state institutions. 

82-1915. Contracts for supplies of state agencies. 

82-1916. Printing and publications. 

82-1917. Requisitions for supplies—manner of letting contracts. 

82-1918. Contracts limited to one year. 

82-1919. Purchase of fresh fruits and vegetables—emergency purchases. 

82-1920. Impartiality to be shown in letting contracts—preference to residents. 

82-1921. Record of bids—contracts. 

82-1922. Transfer of contract forbidden—agreement between bidders invalidates 

contracts—interest in contracts by officers forbidden—penalty. 
82-1923. Inspection of property and warehouses of state. 
| 
82-1901. (284) Creation of state purchasing department and agent— [82-1901 
bond and salary. There is hereby created, of and for the state of Montana, L. "51, ¢. 194 
° yi ° Cc. ’ p. 
a department to be known as the state purchasing department. Said depart- ~ 
ment shall be in charge of a state officer to be known as the state purchas- 
ing agent. He shall be appointed by the governor and shall hold office 
at the pleasure of the governor. He shall be a civil executive officer. 
He shall execute to the state of Montana a bond in the penal sum of 
ten thousand dollars for the faithful discharge of the duties of his office. 
He shall receive a salary of five thousand dollars per annum, and all 
necessary traveling expenses to be paid upon proper vouchers. 
History: En. Sec. 1, Ch. 197, L. 1921; References 


re-en. Sec. 284, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 24 643, 
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States@>45, 46, 48, 60. 59 C.J. States §§ 14314, 186, 202, 249. 


82-1902. (285) Duties of state purchasing agent—contingent funds for 


of this act, have full and sole power and authority and it shall be his duty 
upon approval of the state board of examiners to contract for and pur- 
chase or direct and supervise the purchase and sale of all supplies of what- 
ever nature necessary for the proper transaction of the business of each 
and every state department, commission, board, institution, or official. 
For the purpose of making such purchases and contracts the state pur- 
chasing agent shall be and is hereby made the purchasing agent of and 
for each and every state department, commission, board, institution and 
official. Provided, the state board of examiners may provide a contingent 
fund for each state department, commission, board, institution, or official, 
in a sum to be fixed by the state board of examiners, to be used in the 
payment of urgent contingent expenses that may be necessary for the 
conduct of the business of such department, commission, board, institu- 
tion, or official, such expenditures to be thereafter examined and approved 
by the state board of examiners. 


History: En. Sec. 2, Ch. 197, L. 1921; References 
re-en. Sec. 285, R. C. M. 1921. Northern Pac. Ry. Co. v. Sanders Coun- 
ty, 66 M 608, 614, 214 P 596; Miller Ins. 
Cross-References Agency v. Porter et al., 93 M 567, 577, 20 


Petroleum products, authority to buy P 2d 643. 
and sell, sec. 60-302. 
State fair, duties concerning, sec. 80-504. States€-73, 127. 
59 C.J. States §§ 118 et seq., 285 et seq. 


82-1903. (286) Maintenance of warehouses. The state purchasing 
agent shall have the power and authority, subject to the approval of the 
state board of examiners, to maintain warehouses and to rent or lease, or 
construct the same, and to issue such rules and regulations as may be neces- 
sary for the proper and economical conduct of the business of the state pur- 
chasing agent; provided, such contract and such purchase shall have first 
met the approval of the state board of examiners before being made. 


History: En. Sec. 3, Ch. 197, L. 1921; StatesG—86. 
re-en. Sec. 286, R. C. M. 1921. 59 C.J. States § 118 et seq. 
43 Am. Jur. 764, Public Works and Con- 
References tracts, §§ 23 et seq. 


Miller Ins. Agency v. Porter et al., 93 
M 567, 20 P 2d 643. 


82-1904. (287) Authority to purchase. An estimate or requisition pre- 
sented by the department, commission, board or state official in control of 
the appropriation or fund against which such contract or purchase is to be 
charged, must be approved by the state purchasing agent, and this shall be 
full authority for any contract and any purchase made by the state pur- 
chasing department; provided, however, that no purchase shall be made 
by the state purchasing department of any furniture, fixtures, apparatus 
or equipment for any department, board, commission or office until the 
estimate or requisition for the purchase thereof has been submitted to the 
state board of examiners and an order made by such board authorizing the 
purchase thereof. 
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History: En. Sec. 4, Ch. 197, L. 1921; References 
re-en. Sec. 287, R. C. M. 1921; amd. Sec. 1, Miller Ins. A Portertenale as 
Ch. 17, L. 1925; amd. Sec. 1, Ch. 51, L. 507, 577,20P 2463... 
1939. 


StatesC93. 
59 C.J. States § 285 et seq. 


82-1905. (288) Payment for purchases by state agent. All valid claims 
on account of such contract and purchases negotiated by the state pur- 
chasing agent shall be audited and paid from the sums severally set aside for 
the use of the state purchasing department by the contract and purchase 
estimate or requisition upon the sworn statement of the executive officer 
of the department, commission, board, or institution, or the state official 
in control of the appropriation or fund, together with the sworn state- 
ments of the state purchasing department, and said sworn statements of 
said executive officer and state purchasing department, after approval by 
the state board of examiners shall be full and sufficient authority for the 
state auditor to draw his warrant and the treasurer to pay the same 
against any appropriation or fund in the treasury available for the pur- 
pose of any such contract and purchase. 

History: En. Sec. 5, Ch. 197, L. 1921; References 


re-en. Sec. 288, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 2d 643. 


StatesG107. 
59 C.J. States § 403. 


82-1906. (289) Contracts for printing and supplies. The state purchas- 
ing agent shall have exclusive power, subject to the consent and approval of 
the state board of examiners, to contract for all printing and to purchase, 
sell, or otherwise dispose of, or to authorize, regulate and control the pur- 
chase, sale or other disposition of, all materials and supplies, service, 
equipment, and other physical property of every kind, required by any 
state institution or by any department of the state government; and to 
purchase or cause to be purchased all needed commissary supplies, and all 
raw material and tools necessary for any manufacturing carried on at 
any of said institutions; and to sell all manufactured articles, and collect 
the money for the same, and generally to regulate and control all pur- 
chases by any department of the state government, or by any state institu- 
tion; and also to furnish, repair, and maintain the executive residence 
for the governor. The state purchasing agent shall remit to the state 
treasurer all moneys received from the sale of property belonging to the 
state of Montana, said moneys to be by the treasurer credited to the general 


fund. 


History: En. Sec. 6, Ch. 197, L. 1921; References 
re-en. Sec. 289, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 2d 643. 


StatesG94. 
59 C.J. States § 291. 


82-1907. (290) Compensation and bond of employees. The state pur- 
chasing agent shall have the power, with the approval of the state board of 
examiners, to appoint and fix the compensation and amount of bonds of 
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such additional employees as the proper and economical conduct of the 
business of the state purchasing department may demand. 


History: En. Sec. 7, Ch. 197, L. 1921; StatesG=53. 
re-en. Sec. 290, R. C. M. 1921. 59 C.J. States §§ 188, 207. 
References 


Miller Ins. Agency v. Porter et al., 93 
M. 567, 577, 20 P 2d 643. 


82-1908. (291) Agent may require tests. The state purchasing agent 
shall have the authority to require any department of the state of Montana 
or of any of the educational institutions of the state to perform any tests as 
may be required by the state purchasing department for the better in- 
formation of the state purchasing agent in determining the character and 
quality of the articles and commodities to be purchased and used by the 


state. 
History: En. Sec. 8, Ch. 197, L. 1921; StatesG—93. 

re-en. Sec. 291, R. C. M. 1921. 59 C.J. States § 118 et seq. 
References 


Miller Ins. Agency v: Porter et al., 93 
M 567, 577, 20 P 2d 643. 


(a2 Row =) 82-1909. (292) Furnishing of stationery, etc., for departments of state. 
sec. ?. 148 All stationery, printing, paper, fuel and lights used in the legislative and 
other departments of government, shall be furnished, and the printing, and 
binding and distribution of the laws, journals, and department reports and 
other printing and binding, and the repairing and furnishing the halls 
and rooms used for the meeting of the legislative assembly and its: com- 
mittees, shall be performed under contract, to be given to the lowest re- 
sponsible bidder; and all such contracts shall be let by the state purchas- 
ing agent, but shall be subject to the approval of the board of examiners. 
Before any such contract is let the state purchasing agent must advertise 
in such manner and for such time as he deems proper for sealed proposals 
to furnish any and all supplies mentioned in this ‘section. The state 
purchasing agent must specify in the advertisement the amount and 
kind of each article required. The proposals received must be directed 
to the state purchasing agent, who must, unless he rejects all bids, award 
the contract for furnishing such supplies, or any of them, to the lowest 


responsible bidder. 
History: En. Sec. 9, Ch. 197, L. 1921; States@-98, 

re-en. Sec. 292, R. C. M. 1921. 59 C.J. States § 296 et seq. 
References , 


Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 2d 643. 


82-1910. (293) Supervision of public printing. The state purchasing 
agent shall supervise and attend to all public printing and shall prevent 
duplication and unnecessary printing; all forms, blanks, and documents 
printed for distribution to the departments of the state government or state 
institutions shall be serially numbered and indexed by the state purchasing 
agent and sample copies of each thereof permanently retained in his library ; 
and the state purchasing agent shall from time to time, furnish to the 
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public general information as to the nature, description, and official numbers 
of such reports as are available for public distribution. 

History: En. Sec. 10, Ch. 197, L. 1921; States@—94, 
re-en. Sec. 293, R. C. M. 1921. 59 C.J. States § 291. 

References 


Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 2d 643. 


82-1911. (293.1) Property returns. All persons in charge of any state 
property, must, upon request of the state purchasing agent, furnish him with 
a sworn statement of all personal property in his possession or under his 
charge belonging to the state of Montana, together with an estimate of. the 
value thereof, and must also furnish such other information in connection 
therewith, as the state purchasing agent shall require. 


History: En. Sec. 1, Ch. 66, L. 1923. StatesC—86. 


59 C.J. Stat 278. 
References ates) s iA 


Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 2d 643. 


82-1912. (293.2) Inventory—property to be charged to persons receiv- 
ing. From the report so made to the state purchasing agent, he must on or 
before June 30th, 1923, prepare a complete inventory for each state depart- 
ment, office, board, commission or institution, of all personal property be- 
longing to the state of Montana, in charge or possession of such department, 
office, board, commission and institution, each such inventory to show in 
detail the estimated value of the items embraced therein, and each state de- 
partment, office, board, commission and institution must be charged with all 
items of personal property and all other personal property thereafter placed 
at the disposal of any such state department, office, board, commission and 
institution, and shall be credited with all worn out, used, lost, injured or 
destroyed property from time to time, as may be reported to the state 
purchasing agent, and shall be held responsible for all items of ety 
property not accounted for. 

History: En. Sec. 2, Ch. 66, L. 1923. 


82-1913. (293.3) Advertising for bids required—low bidder to receive 
contract. The state purchasing agent in making purchase of supplies and 
equipment under the provisions of this act, or under the laws of the state of 
Montana must advertise as hereinafter provided, and award contracts in 
the name of the state of Montana for such supplies and equipment to the 
lowest responsible bidder, except as hereinafter provided. 

History: En. Sec. 3, Ch. 66, L. 1923. is read in connection with the other, it is 


. : contemplated that sellers to the state will 
Unfair Practices Act Also Applicable confine their bids within the limit fixed as 


legitimate by the unfair practices. act. 
Helena Automobile Dealers Assn. v. An- 
derson, 110 M 1, 3, 98 P 2d 371. 


Held, that ch. 80, 1. 1937 (51-101 et seq.), 
known as the unfair practices act, in the 
absence of an express exception in favor 
of those selling to the state, applies to 
sales made to the state, and failure of 
the legislature to amend this section pro- 
viding for purchases of state supplies from 
the lowest bidder, is not indicative of its 
intention to except sales to the state from 
operation of the act, and that when one 


States@98. 

59 C.J. States § 297. 

43 Am. Jur. 764, Public Works and Con- 
tracts, §§ 23 et seq. 

Bidder’s variation from. specifications 
on bid for public work. 65 ALR 835. 
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Evasion of law requiring contract for 
public work to be let to lowest responsible 
bidder by subsequent changes in contract 
after it has been awarded pursuant to that 
law. 69 ALR 697. 

Rights and remedies of bidder for pub- 
lie contract who has not entered into a 
contract, where bid was based on his own 
mistake of fact or that of his employees. 
80 ALR 586. 
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Change in proposals for public contract 
after submission of bid as justification for 
withdrawal of bid or refusal to enter into 
contract. 104 ALR 1149. 

Statute requiring competitive bidding 
for publie contract as affecting validity 
of agreement, subsequent to the award of 
the contract, to allow the contractor addi- 
tional compensation for extras or addi- 
tional labor and material not included in 


the written contract. 135 ALR 1265. 


82-1914. (293.4) Sale of state property and products of state institu- 
tions. The state purchasing agent shall have exclusive power, subject to 
the consent and approval of the governor, to sell, or otherwise dispose of, or 
to authorize the sale or other disposition of, all materials and supplies, serv- 
ice, equipment, or other personal property of every kind now owned by the 
state of Montana, but not needed or used by any state institution or by any 
department of the state government; and to sell all articles, produce or 
crops produced, manufactured, made or grown in any state institution and 
to collect the money for same, except such portion of such articles, produce 
or crops as may be used or consumed in such institution; each state insti- 
tution shall keep and submit to the state purchasing agent, at least once 
each year or oftener if demanded, a list of such articles, produce or crops 
used or consumed therein and if any part thereof has theretofore been in- 
ventoried, as in this act hereinbefore provided, then such institution shall 
be given credit therefor. The state purchasing agent shall remit to the 
state treasurer all moneys received from the sale of property belonging to 
the state of Montana, said moneys to be by the treasurer credited to the 
general fund. True and correct lists of all articles, produce and crops 
sold with the names of the purchasers, their addresses and sums received 
therefor, shall be prepared and kept on file in the office of the state 
purchasing agent, which list shall at all times be subject to inspection by 
the publie. 


History: En. Sec. 4, Ch. 66, L. 1923. StatesC—89. 


59 C.J. States § 280. 


82-1915. (293.5) Contracts for supplies of state agencies. Unless other- 
wise provided by law, the state purchasing agent shall have exclusive power, 
subject to the consent and approval of the governor, to let to the lowest 
bidders and enter into contracts with the lowest bidders, for the furnishing 
of all supplies, stationery, paper, fuel, water, lights, and other articles re- 
quired by the legislative assembly and all other offices, departments, boards, 
commissions and institutions of the state. 


Before any such contract is let, the state purchasing agent must adver- 
tise in such manner and for such time as in this act provided for sealed 
proposals for all such supplies or services mentioned in this section. 


History: En. Sec. 5, Ch. 66, L. 1923. States@-98. 
59 C.J. States §§ 118, 296. 


82-1916. (293.6) Printing and publications. The state purchasing agent 
shall have exclusive power, subject to the consent and approval of the 
governor, to contract for all printing for any purpose used by the state 
of Montana in any state office, elective or appointive or by any state hoard, 
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commission, bureau, state institution or department and shall supervise and © 


attend to all public printing of the state of Montana in the manner in this 
act provided, and shall prevent duplication and unnecessary printing; all 
forms, blanks and documents printed for distribution to the departments 
of the state government or state institutions shall be serially numbered and 
indexed by the state purchasing agent and sample copies of each thereof 
permanently retained in his office; and the state purchasing agent shall 
from time to time furnish to the public general information as to the 
nature, description and official numbers of such reports as are available 
for public distribution. 

Unless otherwise provided by law, the state purchasing agent in letting 
contracts as provided in this act, for the printing, binding and publishing 
of all laws, journals and reports of the various offices, departments, boards, 
commissions and institutions of the state, shall have the power to determine 
the quantity, quality, style and grade of all such printing, binding and 
publishing. Provided, that all reports for any fiscal year required by law 
to be published, must be submitted to the governor before November Ist, 
of each year, for approval, correction or modification, and when by the 
governor approved, as corrected or modified, must by him be certified to 
the state purchasing agent for publication, provided, the governor may 
require all such reports or any number of them, to be published in one 
volume, such publication to be completed on or before the tenth day of 
January thereafter. 

And provided further, any such reports so published, in one volume may 
also be separately published in pamphlet form, in such number as may be 
directed by the governor. 


History: En. Sec. 6, Ch. 66, L. 1923. StatesC94. 
59 C.J. States § 291. 


82-1917. (293.7) Requisitions for supplies—manner of letting contracts. 
(1) State officers, commissioners of boards, or departments, superinten- 
dents of state institutions or departments shall tabulate in detail the 
amount of supplies on hand at the beginning of each quarter and the 
additional supplies needed for the ensuing quarter. The state purchasing 
agent shall make examination of the amount of supplies on hand and shall 
determine from such examination and from the statements so furnished him, 
as in this section provided, the additional amount of supplies necessary and 
shall make an itemized statement thereof, all of which acts of said state 
purchasing agent shall be subject to approval of the governor. As soon as 
the state purchasing agent shall determine, as in this section provided, what 
kind of supplies and the amount necessary for the state of Montana to 
purchase for its state offices, boards, commissions, departments or insti- 
tutions, he shall thereupon give notice in daily newspapers of general 
circulation in the state of Montana and published in different localities 
therein, for at least 20 days that sealed proposals will be received by the 
state purchasing department, up to a time to be mentioned therein, for 
furnishing supplies for such state offices, boards, commissions, depart- 
ments or institutions, which notice shall also state that detailed state- 
ments of supplies to be furnished are on file at the office of the state 
purchasing department and subject to inspection, and shall also specify 
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that at a certain time, to be therein mentioned, said proposals will be 
opened, and contracts awarded to the lowest responsible bidder. 


(2) Hach proposal shall be accompanied by sample supplies proposed to 
be furnished, ample in quantity, to be divided, a part thereof, in case of 
award, to be kept in the office at the capitol and a part thereof, in case of 
award, to be sent to the place of intended delivery. The proposals shall be 
in writing, sealed and marked, “Proposals for furnishing supplies,” and shall 
be addressed to the State Purchasing Agent, Helena, Montana. There shall 
be separate proposals and separate contracts for each class of material 
furnished. At the time mentioned in the said notice said proposals shall be 
opened, in public, and contracts awarded to the lowest responsible bidder. 
The department shall have the right to reject any and all bids. If all of 
such proposals shall be rejected, proposals shall again be invited and pro- 
ceeded with in the same manner. . 


(3) With any proposal the state purchasing agent may require a certi- 
fied check on some responsible bank, payable to the treasurer of the state of 
Montana, equal in amount to 5 per cent of the sum of such proposal, as a 
guarantee for the faithful performance of any contract awarded. In case 
no award is made to the party the check shall be returned to him when a 
contract has been duly signed and bond approved. All proposals shall 
include the delivery of the supplies to the departments and institutions for 
which they are purchased. 

The state officers, superintendents, commissioners, departments or insti- 
tutions, shall not have the authority to purchase any supplies or material, 
except on approval of the state purchasing agent. | | 


History: En. Sec. 7, Ch. 66, L. 1923. States©—98. 
59 O.J. States § 296 et seq. 


82-1918. (293.8) Contracts limited to one year. .No contracts shall be 
made for a longer period than one year and such contract shall provide for 
the delivery of such articles at such times and in such quantities as the 
purchasing agent may determine. | 


History: En. Sec. 8, Ch. 66, L. 1923. States¢—100. 
59 C.J. States § 293. 


82-1919. (293.9) Purchase of fresh fruits and vegetables—emergency 
purchases. Fresh fruits and vegetables (other than potatoes) shall not be 
included in the supplies to be purchased as hereinbefore provided. The state 
purchasing agent may allow, under proper rules, regulations and instructions 
approved by the state board of examiners, any state officer, board, com- 
mission or superintendent of state institution to purchase the fresh fruits 
and vegetables therefor, and make other and minor purchases for the same; 
an itemized account to be kept of all.such purchases and furnished to the 
state purchasing department. 

Likewise, when immediate delivery of articles or performance of service 
is required by the public exigencies, the articles or service so required may 
be procured by open purchase or contract at the place and in the manner 
in which such articles are usually bought and sold or such services engaged 
between individuals, but under the direction of the state purchasing agent 
and subject to the approval of the state board of examiners. 
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History: En, Sec. 9, Ch. 66, L. 1923. What is an “emergency” within statu- 

tory provision excepting emergency con- 
States€-94. tract or work from requirement of bidding 
59 C.J. States § 292. on public contracts. 71 ALR 178. 


82-1920. (293.10) Impartiality to be shown in letting contracts—pref- 
erence to residents. The state purchasing agent, or any officer or employee 
thereof, shall have no right to show any partiality or favoritism in making 
such awards or contracts, but shall be absolutely fair and impartial; pro- 
vided that where both the bids and quality of goods offered are the same, 
preference shall be given to articles of local and domestic production and 
manufacture, and provided, further that where both the bids and the 
quality of goods offered are the same, preference shall be given to resident 
bidders of the state of Montana over nonresident bidders. 


History: En. Sec. 10, Ch. 66, L. 1923. States€98. 
59 C.J. States § 300. 


82-1921. (293.11) Record of bids—contracts. The state purchasing de- 
partment shall have recorded in a book kept for that purpose, a true and 
faithful abstract of all bids made for furnishing supplies and equipment for 
the state of Montana, giving the name of the party bidding, the terms of the 
offer, the sum to be paid, and shall keep on file and preserve all such bids 
until the end of the contract term to which they relate. Each bidder 
shall have the right to be present, either in person or by agent, when the bids 
are opened and shall have the right to examine and inspect all bids. All 
purchases, advertisements and contracts for supplies for any purpose 
authorized by law shall be made by the state purchasing department in 
the name of the state of Montana. The records shall be open at all times 
for the inspection of those who may be interested in such contracts made or 
to be made with the state of Montana. 


History: En. Sec. 11, Ch. 66, L. 1923. States©—98. 
59 C.J. States § 296. 


82-1922. (293.12) Transfer of contract forbidden—agreement between 
bidders invalidates contracts—interest in contracts by officers forbidden— 
penalty. No contract or order or any interest therein shall be transferred 
by the party to whom such contract or order is given to any other party, 
and any such transfer shall cause the annulment of the contract so trans- 
ferred, at the option of the state. Collusion or secret agreements between 
bidders for the purpose of securing any advantage to the bidders as against 
the state of Montana in the awarding of contracts is hereby prohibited, and 
the state purchasing agent and state board of examiners if they shall find 
sufficient evidence after any contract has been let that said contract was 
obtained by any bidder or bidders, by reason of collusive or secret agree- 
ment among the bidders to the disadvantage of the state of Montana, shall 
have the right to declare any such contract null and void. 

All rights of action, however, for any breach of such contract by the 
contracting parties are reserved to the state. No member of the legislature, 
_nor any elective or appointive state officer, nor any deputy or employee 
thereof, nor superintendent of any state institution or any employee thereof, 
nor any person in the employ of the state of Montana in any capacity 
whatsoever, shall directly, himself, or by any other person in trust for him 
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or for his use or benefit or on his account, undertake, execute, hold or 
enjoy, in whole or in part, any contract or agreement made or entered 
into by or on behalf of the state of Montana under the provisions of this 
act, and every person who violates the provisions of this section shall be 
deemed guilty of a misdemeanor and shall be fined not less than $100 nor 
to exceed the sum of $5,000. 


History: En. Sec. 12, Ch. 66, L. 1923. against public officer being interested in 


public contract. 73 ALR 1352. 

Relationship as disqualifying interest 
within statute making it unlawful for an 
officer to be interested in a public con- 
tract. 74 ALR 792. 


States€—95, 98, 105. 

59 C.J. States §§ 296 et seq., 321. 

Relation as creditor of contracting party 
as constituting interest within statute 


82-1923. (293.13) Inspection of property and warehouses of state. The 
warehouses, supplies, furnishings and property of all kinds used in and 
about the business of the state of Montana, shall be subject at all times 
to the inspection and examination of the state purchasing department and 
any officer or employee of any office, board, commission or department. 


History: En. Sec. 13, Ch. 66, L. 1923. States@=86. 
59 O.J. States § 278. 


CHAPTER 20 


REPORTERS OF DECISIONS OF SUPREME COURT—PUBLICATION 
AND DISTRIBUTION OF REPORTS 


Section 82-2001. Justices of supreme court to report decisions. 


82-2002. Duties of reporters. 

82-2003. Reports of the supreme court, style of publication. 
82-2004. Contract with publisher. 

82-2005. Title of reports. 

82-2006. Price—bond of publisher. 

82-2007. Distribution of reports. 


82-2002 | al 
(378 RCM ’35) 
Amen 

SL. °49, C. 182 
Sec. 2, P, 890 


82-2001. (378) Justices of supreme court to report decisions. The 
persons who may be and are justices of the supreme court shall report the 
decisions of the supreme court. They shall each receive an annual salary of 
one thousand five hundred dollars, payable in the same manner as are 
salaries of other state officers, which said salaries shall be in full compensa- 
tion for the performance of the duties of reporting the decisions of said 
court. 


History: En. Sec. 2, p. 72, L. 1899; 
re-en. Sec. 314, Rev. C. 1907; re-en. Sec. 
378, R. C. M. 1921. Cal. Pol. C. Secs. 767- 


Court Acts as Public Board of Awards 


In considering bids and awarding a 
contract under secs. 82-2001 to 82-2007, the 


782. members of the supreme court, to let 
bay id such contract, act not as a court, but as 
Constitutionality a board of awards and as such are subject 


This section held constitutional under 
art. VIII, sees. 29 and 30 declaring that 
no justice of the supreme court shall ac- 
cept or receive any compensation, allow- 
ance, ete., “Except the salary provided by 
law,” and empowering the legislature to 
change their salary; and under art. VIII, 
sec. 35 providing that no justice shall hold 
any other office than the one to which he 
was elected, the office of reporter not carry- 
ing a delegation of sovereign power. 
Tipton v. Sands, 103 M 1, 138, 60 P 2d 662. 


to all the statutory provisions relating to 
public boards of like nature. State ex rel. 
Helena Allied Printing Council v. Mitchell, 
105 M 326, 332, 74 P 2d 417. 


Decisions May Not Be Copyrighted 


Relators’ contention that others than 
Bancroft-Whitney Company are prohibited 
by the copyright laws from publishing the 
old Montana reports is entirely without 
merit. Anything contained in an opinion 
prepared and published by the court can- 
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not be copyrighted. State ex rel. Helena 
Allied Printing Council v. Mitchell, 105 M 
326, 339,74 P 2d. 417. 


Defense of Good Faith 


On a charge with a violation: of the cor- 
rupt practices act for compaigning on pub- 
lication that if elected, he would refuse the 
salary for reporting decisions provided for 
in this section on ground it was unconsti- 
tutional, held, that the defense of good 
faith was sustained by evidence, in view 
of the fact that there was reasonable 
ground for believing that this section was 
unconstitutional. Tipton v. Sands, 103 M 
Pealis. GUpE ed: O02, 


82-2002. 


(379) Duties of reporters. 


82-2004 


Not Repealed by Implication 


The fact that see. 75-410 was amended 
by ch. 43, laws of 1905 increasing the 
salary of justice of the supreme court to 
$6,000 from $4,000, which amending act 
provided that “all acts and parts of acts 
in conflict herewith are hereby repealed,” 
but no act of the legislature expressly re- 
peals see. 82-2001 supra, and the acts not 
plainly irreconcilably repugnant or in con- 
flict, held not repealed by implication. 
Tipton v. Sands, 103 M 1, 14, 60 P 2d 662. 


Reports=3. 
54 C.J. Reports §§ 14, 17. 


The reporters of the decisions of 


the supreme court shall make careful and accurate reports of the cases 
decided by the supreme court. The reports of such cases shall contain 
syllabi of the points decided; a statement of the facts taken from the 
record, when the same are not fully given in the opinion of the court; the 
names of counsel; and a reference to such authorities as are cited in the 
briefs of counsel and have special bearing on the ease. It shall be the 
further duty of said reporters to prepare a full and comprehensive index 
and tables of cases reported to each volume of said reports. 


History: En. Sec. 891, Pol. C. 1895; 
re-en. Sec. 307, Rev. C. 1907; re-en. Sec. 
379, R. C. M. 1921; amd. Sec. 1, Ch. 174, 
L. 1947. 


54 C.J. Reports § 16. 
14 Am. Jur, 261, Courts, § 22. 


Incompatibility of officers of supreme 
court reporter and internal and military 


Reports€=3 service. 26 ALR 143. 


82-2003. (380) Reports of the supreme court, style of publication. The 
reports must be published in volumes of not less than six hundred pages 
each, in the size and style of Volume 2, Montana Reports, and equal in 
quality, press work, and binding to said volume. 


History: En. Sec. 892, Pol. C. 1895; Reports@—4. 
re-en. Sec. 308, Rev. C. 1907; re-en. Sec. 54 C.J. Reports § 4. 
380, R. C. M. 1921; amd. Sec. 1, Ch. 1, L. 
1925. 


82-2004. (381) Contract with publisher. The justices shall have no 
pecuniary interest in the volumes of reports. The reports must be published 
by contract to be entered into by the justices and with the publishing house 
that will agree to publish the new volumes of the Montana reports for a 
period of six (6) years, amd furnish to the state and the people of the 
state at prices fixed in the contract any volume or volumes printed by 
such publishers. In the contract the justices may, at their discretion, 
require the publisher to agree to furnish complete sets or odd volumes of 
the Montana reports from and including volume one to the last volume 
published, to the state and the people of the state at prices fixed in the 
contract. Such contract shall require the publisher to print each volume in 
accordance with the specifications set forth in the preceding section. It shall 
also require the publisher to issue each new volume within ninety (90) days 
after the manuscript for the same is delivered by the justices to the said 
publisher. Such contract shall also require the publisher to make stereotype 
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matrices of each volume so published by him, and to preserve these matrices 
in fire proof vaults, to the end that the volumes will never become out of 
print. The publisher receiving the contract as herein provided shall, before 
commencing the publication of the volumes of such reports, advertise in 
two (2) newspapers in Montana for ten (10) days for proposals for such 
printing, stereotyping, and binding of such volumes, and such publisher 
shall, if the proposals for such work do not exceed by the sum of twenty 
percent (20%), the amount for which the same can be done outside of the 
state, cause such printing, stereotyping and binding to be done within the 


state of Montana. 


History: En. Sec. 893, Pol. C. 1895; 
re-en. Sec. 309, Rev. C. 1907; re-en. Sec. 
381, R. C. M. 1921; amd. Sec. 2, Ch. 1, 
L. 1925; amd. Sec. 1, Ch..111, L. 1943. 


Constitutionality 


This section does not violate the pro- 
visions of art. V, secs. 26 and 30, nor of 
art. XV, sec. 20 of the Montana state 
constitution. State ex rel. Helena Allied 
Printing Council v. Mitchell, 105 M 326, 
338, 340, 74 P 24.417. 

Id. Where a Montana printing concern, 
attempting to bid on a contract for pub- 
lication of Montana reports, declined to 
submit a bid in the matter of furnishing 
copies of previous volumes published, on 
ground that the provisions of this section 
therefor were unconstitutional as in effect 


granting a monopoly to the publishing 
house which had held the contract for a 
long time, held, that the contention may 
not be sustained for reasons set forth in 
the opinion. 


Sections Being on a Parity 


This section was not impliedly repealed 
by sec. 82-1157; if Montana printing con- 
cerns should desire to offer competing bids, 
both sections are on a parity and capable 
of being so construed and both may stand. 
State ex rel. Helena Allied Printing Coun- 
cil v. Mitchell, 105 M 326, 334, 74 P 2d 
417. 


oe 
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82-2005. (382) Title of reports. The title of each volume shall be 
“Montana Reports”, which title, together with the number of the volume, 
shall be printed on the back of each book. 


History: En. Sec. 894, Pol. C. 1895; 382, R. C. M. 1921; amd. Sec. 1, Ch. 139, 
re-en. Sec. 310, Rev. C. 1907; re-en. Sec. L. 1947. 


82-2006. (383) Price—bond of publisher. Said contract shall require 
the publisher to agree to sell three hundred copies of each new volume of 
said reports to the state of Montana at the price agreed upon in said 
contract, and to keep on hand and for sale at the contract price a sufficient 
number of copies of each volume to supply all demands for six years from 
the date of the publication thereof. And said publisher shall give bond for 
the fulfillment of the terms of this contract in the sum of five thousand 
dollars, which bond shall be filed with the clerk of the supreme court and 
be approved by the justices of the supreme court, or a majority thereof. 


History: En. Sec. 895, Pol. C. 1895; Reports@4, 
re-en. Sec. 311, Rev. C. 1907; re-en. Sec. 54 C.J. Reports § 5. 
383, R. C. M. 1921; amd. Sec. 3, Ch. 1, L. 
1925. 


82-2007. (384) Distribution of reports. On the publication of each 
volume of said reports the secretary of state shall purchase of said publisher, 
for the use of the state, three hundred copies thereof, and shall distribute 
the same in the manner following: To the law libraries of each state and 
territory of the United States, one copy; to the Library of Congress, five 
copies; to each of the judges of the United States district courts of the 
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states of Idaho, Nevada, California, Washington, Montana, Wyoming, and 
Oregon, one copy; to each state officer, justice of the supreme court, district 
judge, county attorney and clerk of the district court in this state, one copy; 
to the law library of the State of Montana, three copies. He shall also 
distribute said reports to literary and scientific institutions, publishers and 
authors and legislative reference libraries of other states with whom the 
state law librarian has established or may hereafter establish a system of 
exchange. He shall*also distribute to the University of Montana not to 
exceed fifty copies to be used by the law librarian of the state university 
for the purpose of exchanges with universities and institutions of higher 
education in other states. All reports distributed to state, district, and 
other officers in the state shall be for the use of their office, and shall be, 
by the person receiving the same, turned over to his successor in office, and 
the secretary of state shall take proper receipts for such reports. 


History: En. Sec. 896, Pol. C. 1895; Reports¢=5, 

re-en. Sec. 312, Rev. C. 1907; amd. Sec. 1, 54 C.J. Reports § 4 et seq. 
Ch. 203, L. 1921; re-en. Sec. 384, R. C. M. 
1921; amd. Sec. 3, Ch. 46, L. 1937. 


CHAPTER 21 
INTERGOVERNMENTAL COOPERATIVE COMMITTEES 


Section 82-2101. Senate committee on intergovernmental cooperation established. 
82-2102. House committee on intergovernmental cooperation established. 
82-2103. Governor’s committee on intergovernmental cooperation established. 
82-2104. Montana commission on intergovernmental cooperation established. 
82-2105. Senate and house council of American Legislators’ Association. 
82-2106. Functions of commission. 

82-2107. Delegations and committees to be established. 
82-2108. Committee reports—compensation—employees. 
82-2109. Informal titles. 

82-2110. Council of State Governments joint agency. 
82-2111. Text of act—communication to other states. 


82-2101. Senate committee on intergovernmental cooperation estab- 
lished. There is hereby established a standing committee of the senate of 
this state, to be officially known as the senate committee on intergovern- 
mental cooperation, and to consist of five senators. The members and the 
chairman of this committee shall be designated in the same manner as is 
customary in the case of the members and chairmen of other standing 
committees of the senate. In addition to the regular members, the president 
of the senate shall be ex officio an honorary nonvoting member of this 
committee. | 

History: En. Sec. 1, Ch. 86, L. 1937. States€—34. 
59 C.J. States § 74 et seq. 

82-2102. House committee on intergovernmental cooperation established. 
There is hereby established a similar standing committee of the house of 
representatives of this state, to be officially known as the house committee 
on intergovernmental cooperation, and to consist of five members of the 
house of representatives. The members and the chairman of this committee 
shall be designated in the same manner as is customary in the case of the 
members and chairmen of other standing committees of the house of repre- 
sentatives. In addition to the regular members, the speaker of the house 
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of representatives shall be ex officio an honorary nonvoting member of this 
committee. 
History: En. Sec. 2, Ch. 86, L. 1937. 


82-2103. Governor’s committee on intergovernmental cooperation estab- 
lished. There is hereby established a committee of administrative officials 
and employees of this state to be officially known as the governor’s 
committee on intergovernmental cooperation, and to consist of five members. 
Its members shall be: The budget director or the corresponding official of 
this state, ex officio; the attorney general, ex officio; the chief of the staff 
of the state planning board or the corresponding official of this state, ex 
officio; and two other administrative officials or employees to be designated 
by the governor. If there is uncertainty as to the identity of any of the 
ex officio members of this committee, the governor shall determine the 
question, and his determination and designation shall be conclusive. The 
governor shall appoint one of the five members of this committee as its 
chairman. In addition to the regular members, the governor shall be 
ex officio an honorary nonvoting member of this committee. 

History: En. Sec. 3, Ch. 86, L. 1937. States@—45. 
59 C.J. States § 143%. 

82-2104. Montana commission on intergovernmental cooperation estab- 
lished. There is hereby established the Montana commission on intergovern- 
mental cooperation. This commission shall be composed of fifteen regular 
members, namely: 

The five members of the senate committee on intergovernmental co- 
operation ; 

The five members of the house committee on intergovernmental co- 
operation; and 

The five members of the governor’s committee on intergovernmental co- 
operation. 

The governor, the president of the senate and the speaker of the house 
of representatives shall be ex officio honorary nonvoting members of this 
commission. The chairman of the governor’s committee on intergovern- 
mental cooperation shall be ex officio chairman of this commission. 


History: En, Sec. 4, Ch. 86, L. 1937. plication of compacts and statutes involv- 
ing cooperation between states. 134 ALR 
Constitutionality, construction, and ap- 1411. 


82-2105. Senate and house council of American Legislators’ Association. 
The said standing committee of the senate and the said standing committee 
of the house of representatives shall function during the regular sessions of 
the legislature and also during the interim periods between such sessions; 
their members shall serve until their successors are designated; and they 
shall respectively constitute for this state the senate council and house 
council of the American Legislators’ Association. The incumbency of each 
administrative member of this commission shall extend until the first day 
of February next following his appointment, and thereafter until his 
successor is appointed. 


History: En. Sec. 5, Ch. 86, L. 1937. States€-34, 45. 
. 59 C.J. States §§ 74 et seq., 143%. 
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82-2106. Functions of commission. It shall be the function of this 
commission: 


(1) To carry forward the participation of this state as a member of the 
Council of State Governments. 

(2) To encourage and assist the legislative, executive, administrative 
and judicial officials and employees of this state to develop and maintain 
friendly contact by correspondence, by conference, and otherwise, with 
officials and employees of the other states, of the federal government, and 
of local units of government. 

(3) To endeavor to advance cooperation between this state and other 
units of government whenever it seems advisable to do so by formulating 
proposals for, and by facilitating: 

(a) The adoption of compacts; 

(b) The enactment of uniform or reciprocal statutes; 

(ec) The adoption of uniform or reciprocal administrative rules and 
regulations ; 

(d) The informal cooperation of governmental offices with one another; 

(e) The personal cooperation of governmental officials and employees 
with one another, individually ; 

(f) The interchange and clearance of research and information; and 

(g) <Any other suitable process. 

(4) In short, to do all such acts as will, in the opinion of this 
commission, enable this state to do its part—or more than its part—in 
forming a more perfect union among the various governments in the United 
States and in developing the Council of State Governments for that purpose. 


History: En. Sec. 6, Ch. 86, L. 1937. States€—67. 
59 C.J. States § 143%. 


82-2107. Delegations and committees to be established. The commission 
shall establish such delegations and committees as it deems advisable, in 
order that they may confer and formulate proposals concerning effective 
means to secure intergovernmental harmony, and may perform other fune- 
tions for the commission in obedience to its decisions. Subject to the 
approval of the commission, the member or members of each such delegation 
or committee shall be appointed by the chairman of the commission. State 
officials or employees who are not members of the commission on inter- 
governmental cooperation may be appointed as members of any such dele- 
gation or committee, but private citizens holding no governmental position 
in this state shall not be eligible. The commission may provide such other 
rules as it considers appropriate concerning the membership and the func- 
tioning of any such delegation or committee. The commission may provide 
for advisory boards for itself and for its various delegations and committees, 
and may authorize private citizens to serve on such boards. 

History: En. Sec. 7, Ch. 86, L. 1937. 


82-2108. Committee reports—compensation—employees. The commis- 
sion shall report to the governor and to the legislature within fifteen (15) 
days after the convening of each regular legislative session, and at such 
other times as it deems appropriate. Its members and the members of all 
delegations and committees which it establishes shall serve without com- 
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pensation for such service, but they shall be paid their necessary expenses 
in carrying out their obligations under this act. The commission may employ 
a secretary and a stenographer; it may incur such other expenses as may 
be necessary for the proper performance of its duties, and it may, by 
contributions to the Council of State Governments, participate with other 
states in maintaining the said council’s district and central secretariats, and 
its other governmental services. 


History: En. Sec. 8, Ch. 86, L. 1937. States€—60, 67. 
59 C.J. States § 249 et seq. 


82-2109. Informal titles. The committees and the commission estab- 
lished by this act shall be informally known, ‘respectively, as the senate 
cooperation committee, the house cooperation committee, the governor’s 
cooperation committee and the Montana cooperation commission. 

History: En. Sec. 9, Ch. 86, L. 1937. 


82-2110. Council of State Governments joint agency. The Council of 
State Governments is hereby declared to be a joint governmental agency 
of this state and of the other states which cooperate through it. 


History: En. Sec. 10, Ch. 86, L. 1937. States@=6. 
59 C.J. States §§ 13, 14. 


82-2111. Text of act—communication to other states. The secretary of 
state shall forthwith communicate the text of this measure to the governor, 
to the senate, and to the house of representatives, of each of the other 
states of the union, and shall advise each legislature which has not already 
done so that it is hereby memorialized to enact .a law similar to this measure, 
thus establishing a similar commission, and thus joining with this state in 
the common cause of reducing the burdens which are imposed upon the 
citizens of every state by governmental confusion, competition and conflict. 

History: En. Sec. 11, Ch. 86, L. 1937. 


CHAPTER 22 
SECRETARY OF STATE 


Section 82-2201. Custody of records. 
82-2202. Duties of secretary of state. 
82-2203. Distribution of senate and house journals and session laws. 
82-2204. To mark books distributed. 
82-2205. To receive and keep supplies. — 
82-2206. Form of documents. 
82-2207. Series of documents. 
82-2208. Exceptions to application of law. 
82-2209. Secretary of state to number bills in the order of filing. 
82-2210. Publication of laws—index. 
82-2211. Description of county boundaries included in session laws. 
82-2212. Expenses incurred, how paid. 
82-2213. Official bond. 


82-2201. (133) Custody of records. The secretary of state is charged 
with the custody: ~~ | } 

Of the enrolled copy of the constitution. 

Of all the acts and resolutions passed by the legislative Satire 

Of the journals of the SEs assembly. 

Of the great seal: 


Hee OO: Be. ee 
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9d. Of all books, records, deeds, parchments, maps, and papers, kept or 
deposited in his office pursuant to law. 


History: En. Sec. 400, Pol. C. 1895; States¢>73, 
re-en. Sec, 153, Rev. C. 1907; re-en. Sec. 59 C.J. States § 142. 
133, R. C. M, 1921. Cal. Pol. C. Sec. 407. 


82-2202. (134) Duties of secretary of state. In addition to the duties 
prescribed by the constitution, it is the duty of the secretary of state: 


1. To attend at every session of the legislative assembly, for the purpose 
of receiving bills and resolutions thereof, and to perform such other duties 
as may be devolved upon him by resolution of the two houses, or either 
of them. 


2. To keep a register of and attest the official acts of the governor. 

3. To affix the great seal, with his attestation, to commissions, pardons, 
and other public instruments to which the official signature of the governor 
is required. 

_.4° To record in proper books all conveyances made to the state, and 

all articles of incorporation filed in his office. 

d. To receive and record in proper books the official bonds of all the 
state officers, and then deliver the originals to the state treasurer. 

6. .To take and file in his office receipts for all books distributed by 
him, and to direct the county clerk of each county to do the same. 


7. To certify to the governor the names of those persons who have 
received at any election the highest number of votes for any office, the 
incumbent of which is commissioned by the governor. 

8. To furnish, on demand, to any person paying the fees therefor, a 
certified copy of all or any part of any law, record,.or other instrument 
filed, deposited, or recorded in his office. 

9. To deliver to the printer entitled to the same, at the earliest day 
practicable after the final adjournment of each session of the legislative 
assembly, copies of all laws, resolutions (with marginal notes), and journals, 
kept, passed, or adopted at’ such session, with proper indexes to the same. 

10. To notify in writing, the county attorney of the proper county of 
the failure of any officer in his county to file in his office the sworn state- 
ment of fees received by such officer. , 

11. To present to the legislative assembly, at the commencement of 
each session thereof, a full account of all purchases made and expenses 
incurred in furnishing fuel, lights and stationery. 

12. To keep a fee book, in which must be entered all fees, commissions, 
and compensation of whatever nature or kind by him earned, collected, 
or charged, with the date, name of payer, paid or unpaid, and the nature 
of the service in each case, which book must be verified annually by his 
affidavit entered therein. 

13... To file in his office descriptions of seals in use by the different 
state officers, and furnish such officers with new seals whenever required. 

14. To discharge the duties of member of the state board of examiners, 
of member of the state board. of prison commissioners, of member of the 
state board of pardons, of member of the state board of land commissioners, 
of member of state board of commissioners of insane, deaf; dumb, and blind, 


393 


89-9903 STATE OFFICERS, BOARDS, DEPARTMENTS 


and state sealer of weights and measures, and all other duties required of 
him by law. 

15. To report to the governor, at the time prescribed in section 59-702 
a detailed account of all official actions since his previous reports, and 
accompanying the report with a detailed statement, under oath, of the 
manner in which all appropriations for his office have been expended; and 
to report as provided in section 59-705. 

16. To receive, designate, and record trade-marks as provided in 
section 85-102. 

17. He must distribute the bound volumes of the decisions of the 
supreme court, in the manner provided by section 82-2007. 


History: En. Sec. 401, Pol. C. 1895; StatesC73. 
re-en. Sec. 154, Rev. C. 1907; re-en. Sec. 59 C.J. States § 140 et seq. 
cali cranes oh 49 Am. Jur. 265, States, Territories and 


NOTE.—Subdivision 17 changed in this Dependencies, § 53. 
code to conform to later amendments. 


82-2203. (135) Distribution of senate and house journals and session 
laws. Immediately after the senate and house journals and the session laws 
mentioned in subdivision nine of the preceding section are bound, the secre- 
tary of state must distribute the same as follows: 


1. To the county clerk of each county one copy of the senate journal 
and one copy of the house journal for the use of the county. 

2. To the state historical library such number of copies of the senate 
and house journals, not exceeding 150 of each, as may be required by it for 
purposes of distribution and exchange; to the state law librarian, two copies 
of each house and of each senate journal for the use of said library, and 
such additional copies as may be necessary for the purposes of exchange; 
and to the library of congress, two copies of each house and of each 
senate journal. 

3. To the lieutenant governor, each member of the legislative assembly, 
secretary of the senate and chief clerk of the house of representatives at the 
session at which the laws and journals were adopted, one copy. 

He shall distribute the session laws as follows: 

1. To each department of the government at Washington, and of the 
government of this state, one copy. 

2. To the library of congress, eight copies; and to the state library, 
two copies. 

3. To the state historical and miscellaneous library, two copies; to the 
state law librarian, four copies for the use of said state law library. 

4. To the law libraries and the legislative reference libraries of each 
of the states and territories such number of copies as are given by them in 
exchange with the Montana state law library and the legislative reference 
libraries. 

5. To the members of congress, to the United States district judge, to 
each of the judges of the supreme and district courts, and to each of the 
state officers of the state, one copy. 

6. To the lheutenant governor, each member of the legislative assembly, 
secretary of the senate, and chief clerk of the house of representatives at 
the session at which laws and journals were adopted, one copy. 
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7. To each of the incorporated colleges of the state and to each unit 
of the state university and institutions, one copy; to the law librarian of 
the state of Montana as many copies as may be required by him for exchange 
with libraries and institutions maintained by other states, territories and 
public libraries. 

8. To the county clerk of each county, three copies for the use of the 
county. 

9. To each county attorney, and to each clerk of the district court, 
one copy. 


History: En. Sec. 1, Ch. 86, L. 1907; States€—73; Statutes€=38. 
Sec. 155, Rev. C. 1907; amd. Sec. 1, Ch. 126, 09 C.J. States § 142; 59 C.J. Statutes 
L. 1921; Sec. 135, R. C. M. 1921; amd. Sec. § 136 et seq. 
1, Ch. 22, L. 1929; amd. Sec. 1, Ch. 46, 
L. 1937. Cal. Pol. C. Sec. 409. 


82-2204. (136) To mark books distributed. The secretary of state must 
indelibly mark each book distributed to officers in this state (except legisla- 
tive officers), with the name of the county to which, and the official designa- 
tion of the officer to whom it is sent. Such marked books remain the 
property of the state, and must be, by the officers receiving them, delivered 
to their successors. 


History: En. Sec. 403, Pol. C. 1895; States€73. 
re-en. Sec. 156, Rev. C. 1907; re-en. Sec. 59 C.J. States § 142. 
136, R. C. M. 1921. Cal. Pol. C. Sec. 411. 


82-2205. (137) To receive and keep supplies. It is the duty of the 
secretary of state to receive and keep all supplies and articles purchased 
by the board of examiners as a board of supplies, and he must issue to any 
state officer or board, on the requisition of the board of examiners, any 
stationery, book, or other supplies, and take a receipt therefor, and file said 
requisition and receipt in his office. He must keep a book ealled a “book of 
supplies,” and enter therein a complete list of all stationery, books, articles, 
or other supplies furnished him under contracts made by such board, making 
a separate list of each class of articles, and all purchases made by the board, 
the amount and cost of each article furnished each state officer or board, and ~ 
each member of the legislative assembly. He must embody in his report 
to the legislative assembly a statement taken from such book, showing the 
amount of supplies purchased and disposed of. 


History: En. Sec. 405, Pol. C. 1895; States€—73. 
re-en. Sec. 158, Rev. C. 1907; re-en. Sec. 59 C.J. States § 140 et seq. 
137, R. C. M. 1921. Cal. Pol. C. Sec. 413. 


82-2206. (138) Form of documents. As to their form, the public docu- 
ments of the state of Montana shall be published under the direction of the 
secretary of state, with the view to such uniformity of size, quality of paper, 
type, and other particulars as will permit them to be formed in continuous 
numbers in consecutive volumes, and before any public printer or other 
person shall print any public document appropriate to be published in 
pamphlet or book form, the pay for which is to come from some public or 
municipal treasury, the proper party to print the same shall submit the 
copy to the secretary of state, who shall give such directions as to the form 
and quality of the work and the paging thereof as will permit it to be bound 
with other preceding or subsequent documents of like character, to the end 
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that the same may be preserved in the archives of the state without confusion 
and for the convenience of its citizens. 


History: En. Sec. 406, Pol. C. 1895; StatesG-94, 
re-en. Sec. 159, Rev. C. 1907; re-en. Sec. 59 C.J. States § 142. 
138, R. C. M. 1921. 


82-2207. (139) Series of documents. The secretary of state shall divide 
the public documents to be published into several series, according to their 
several subjects, so near aS may be, and no moneys shall be paid out of the 
treasury except on compliance herewith for any printing or publishing 
aforesaid. 


History: En. Sec. 407, Pol. C. 1895; 
re-en. Sec. 160, Rev. C. 1907; re-en. Sec. 
139, R. C. M. 1921. 


82-2208. (140) Exceptions to application of law. The provisions of this 
act shall not apply to the decisions of the supreme court, the contributions 
of the historical society, nor to bills printed for the legislative assembly, or 
other printing for its use during its session, not appropriate to be put in 
pamphlet form. 


History: En. Sec. 408, Pol. C. 1895; 
re-en. Sec. 161, Rev. C. 1907; re-en. Sec. 
140, R. C. M. 1921. 


82-2209. (141) Secretary of state to number bills in the order of filing. 
It shall be the duty of the secretary of state, when bills passed by any 
legislative assembly of the state of Montana are filed in his office, as directed 
in sections 48-502 and 43-503, to note thereon the date of said filing, and to 
number such bills, except resolutions, memorials, and bills appropriating 
money, in the order of their reception by him, chapter 1, and upwards, 
using Arabic numerals for such numbering. 


History: En. Sec. 1, Ch. 17, L. 1903; Statutes¢=37. 
re-en. Sec. 162, Rev. C. 1907; re-en. Sec. 59 C.J. Statutes § 122 et seq. 
141, R. C. M. 1921. 


82-2210. (142) Publication of laws—index. The secretary of state, in 
pursuance of subdivision 9 of section 82-2202, shall cause such laws as are 
therein specified, except resolutions, memorials, and bills appropriating 
money, to be printed with the heading of each wie 


numbered from 1 upward, using Arabic numerals for such numbering, and 
he shall omit from the laws the statement “Senate Bill No......... ” and “House 
Bill Nom. 2a ” and hereafter reference to the laws of any legislative Boy 
may be made as follows: “Chaptev........ (giving number) of the laws of........ 

(giving the year in which same was enacted). Such laws shall be published 
in their numerical order, from 1 upward, as same have been filed in his 
office, and in such manner that each section shall have a side head or 
marginal summary, and that the chapter number shall appear as part of 
each page heading; provided, that resolutions, memorials, and bills appro- 
priating money shall be printed in the latter part of the volume containing 
the said laws, in the form and manner heretofore practiced in publishing 
such laws; and provided further, in all enrolled bills containing amend- 


396 


STOCK COMMISSIONER 82-2301 


ments to existing statutes, the new parts having been designated by under- 
lining, shall be printed in italics. The secretary of state shall also have pre- 
pared and published with said laws, and bound in the same volume, a suit- 
able index of the same, and an additional index showing what sections of 
the several codes of this state have been amended, repealed, altered, or 
changed by any of the laws published in that volume, which shall be known 
and designated as the “Code Index.” 

History: En. Sec. 2, Ch. 17, L. 1903; NOTE.—See section 44-122, which makes 
re-en. Sec. 163, Rev. C. 1907; re-en. Sec. it the duty of the state law librarian to 


142, R. C. M. 1921; amd. Sec. 1, Ch. 10, L. prepare indexes for the session laws. 
1939. 7 


Statutes¢=38. 
59 C.J. Statutes § 136 et seq. 


82-2211. (148) Description of county boundaries included in session 
laws. It shall be the duty of the secretary of state to include in the session 
laws of the state of Montana published by him a description of the county 
boundaries of all new counties of the state of Montana created by petition 
and election, commencing with counties so created on and after January 1, 
1921, inserting in each of said session laws such new counties as have been 
so created since the publication of the acts of the previous session. 


History: En. Sec. 1, Ch. 67, L. 1921; 
re-en. Sec. 143, R. C. M. 1921. 


82-2212. (144) Expenses incurred, how paid. The expenses incurred 
by the secretary of state in carrying into effect the provisions of sections 
82-2202 to 82-2205 inclusive must be audited by the board of examiners, and 
paid out of any moneys specially appropriated for the purpose. 


History: En. Sec. 409, Pol. C. 1895; States@>123. 
re-en. Sec. 164, Rev. C. 1907; re-en. Sec. 59 C.J. States § 3876 et seq. 
144, R. C. M. 1921. 


82-2213. (148) Official bond. The secretary of state must execute an 
official bond in the sum of ten thousand dollars. 


History: En. Sec. 412, Pol. C. 1895; States¢-48. 
re-en. Sec. 169, Rev. C. 1907; re-en. Sec. 59 C.J. States § 198 et seq. 
148, R. C. M. 1921. Cal. Pol. C. Sec. 423. 


CHAPTER 23 
STOCK COMMISSIONER AND STATE VETERINARY SURGEON 


Section 82-2301. Powers and duties of the livestock commission, livestock sanitary board 
and state veterinary surgeon. 


82-2301. (231) Powers and duties of the livestock commission, livestock 
sanitary board and state veterinary surgeon. The appointment, powers and 
duties of the livestock commission, livestock sanitary board, and state veter- 
inary surgeon are defined by sections 46-201 to 46-244. 

History: Sec. 218, Rev. C. 1907; section § Animals@>15, 29. 


rewritten by code commissioner 1921; re- 3 C.J.8. Animals §§ 38, 39, 51. 
en. Sec. 231, R. C. M. 1921. 
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CHAPTER 24 
TEMPERANCE COMMISSION 


Section 82-2401. State temperance commission established. 
82-2402. President of commission. 
82-2403. Secretary—salary. 
82-2404. Purpose. 
82-2405. Duty to prevent liquor sales to minors—declaration of policy. 
82-2406. Cooperation with other officers. 
82-2407. Administration of fund. 
82-2408. Appropriation to be repaid. 


82-2401. State temperance commission established. That there shall be 
established in the state of Montana, a commission to be known as the state 
temperance commission, the same to be composed of the secretary of the 
bureau of child and animal protection, the superintendent of public instruc- 
tion, and the secretary of the state board of health, all of whom shall serve 
ex officio as members of such commission without additional compensation. 


History: En. Sec. 1, Ch. 201, L. 1937. Intoxicating Liquors€129. 
48 C.J.S. Intoxieating Liquors § 212. 


82-2402. President of commission. The secretary of the bureau of child 
and animal protection shall be the president of such commission, and its 
principal place of business shall be at the capitol building, in the city of 
Helena, Montana. 


History: En. Sec. 2, Ch. 201, L. 1937. NOTE.—The state public welfare depart- 
ment is the successor to the bureau of child 
and animal protection. See section 71-202. 


82-2403. Secretary—salary. The said commission shall be authorized, 
and is hereby empowered, to appoint and employ a secretary, who shall hold 
office at the pleasure of the board, and receive a salary of $1,800.00 a year, 
to be paid from the fund hereinafter provided. 

History: En. Sec. 3, Ch. 201, L. 1937. 


82-2404. Purpose. It is hereby declared to be the purpose of the 
establishment of such commission, to prevent the intemperate use of alco- 
holiec beverages in the state of Montana, and to disseminate information by 
newspaper advertising, by the distribution of literature, radio speeches, and 
lectures calculated to bring about temperance in the use of alcoholic liquors 
by the people of the state of Montana, and particularly intended to educate 
the minor children of the state with respect to the evils incident to the 
use of alcoholic stimulants, and the injury occasioned to the body and mind 
of individuals, and to society, incident to intemperance. 


History: En. Sec. 4, Ch. 201, L. 1937. 48 C.J.S. Intoxicating Liquors §§ 199, 
200. 


Intoxicating Liquors¢-119. 


82-2405. Duty to prevent liquor sales to minors—declaration of policy. 
In the administration of this act, it is made the duty of the said commission 
to make such efforts and endeavor as may appear best calculated to prevent 
the sale of aleoholic liquors or alcoholic beverages to minors in violation 
of the law, and to prevent the use thereof by minors; it being hereby 
declared to be the public policy of this state that the use of alcoholic liquors 
by minors is injurious to both body and mind and detrimental to society, and 
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that effective efforts should be made to enforce the law prohibiting the sale, 
or gift, of alcoholic liquors to minors. 


History: En. Sec. 5, Ch. 201, L. 1937: 30 Am. Jur. 424, Intoxicating Liquors, 
§§ 322-331. 


82-2406. Cooperation with other officers. Upon said temperance com- 
mission is conferred the power and it is made its duty to cooperate with and 
assist the attorney general, all county attorneys, sheriffs and peace officers in 
the rigid enforcement of all laws prohibiting the sale of lhquor to minors 
and the punishment of offenders. It is vested with power and authority to 
make independent investigations of such law violations and to prefer 
charges in any court having jurisdiction against persons accused of violating 
the law, and it is hereby made the duty of county attorneys to prosecute 
all such charges by it preferred. 

History: En. Sec. 6, Ch. 201, L. 1937. 


82-2407. Administration of fund. Such fund shall be kept and carried 
on the books of the state treasurer of the state of Montana under the desig- 
nation of “temperance commission fund”, and all claims incurred by the 
commission or through its authority in the administration of this act, shall 
be paid solely and exclusively from such fund upon claims duly presented 
and approved by the state board of examiners. 

History: En. Sec. 8, Ch. 201, L. 1937. States¢-127, 


NOTE.—See. 7, Ch. 201, L. 1937 which 59 C.J. States § 378. 
created the “temperance commission fund” 
was repealed by Sec. 10, Ch. 14, L. 1941. 


82-2408. Appropriation to be repaid. That there shall be and is hereby 
appropriated from moneys in the state treasury to the credit of the general 
fund, not otherwise appropriated, the sum of five thousand dollars in order 
to meet the expenses of the commission in organization and the adminis- 
tration of this act before funds are available in the state treasury to the 
eredit of the “temperance commission fund”; and the said commission is 
hereby directed and required to pay back to the state treasury for credit 
of the general fund the amount of such appropriation so soon as funds in 
the state treasury to the credit of the “temperance commission fund” have 
accumulated in sufficient amount to permit without crippling the said 
commission in the administration of this act. 


History: En. Sec. 9, Ch. 201, L. 1937. States€-131. 
59 C.J. States § 384. 


CHAPTER 24A 
TREASURER, STATE 
See State Finance, Sees. 79-201 to 79-209 


CHAPTER 25 
WAR RECORDS AND RELICS, CUSTODIAN OF 
Section 82-2501. Custodian of records of Grand Army of Republic and United Spanish 
War Veterans. 


82-2502. Room for storing and safekeeping of records. 
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82-2503. Purposes for which room:shall be used. 
82-2504. Records to become property of state. 
82-2505. Expenses, how paid. 


82-2501. (320) Custodian of records of Grand Army of Republic and 
United Spanish War Veterans. The governor of the state of Montana is 
hereby authorized and directed to appoint a custodian of the records, memen- 
toes, relics, documents, and archives of the Grand Army of the Republic, and 
the United Spanish War Veterans and history of the residents of the state 
of Montana who served in the army, navy or marine corps of the United 
States during the civil war or during the Spanish-American war. The 
department commander, department of Montana of the Grand Army of 
the Republic or department commander of the United Spanish War Vet- 
erans, department of Montana, may recommend to the governor a suitable 
person to be appointed as such custodian, provided that the person ap- 
pointed as such custodian must be a member of the Grand Army of the 
Republic of the department of Montana or of the United Spanish War 
Veterans, department of Montana. 


History: En. Sec. 1, Ch. 97, L. 1915; States@=53. . 
re-en. Sec. 320, R. C. M. 1921; amd. Sec. 1, 59 C.J. States §§ 188, 207. 
Ch. 96, L. 1927. : 


82-2502. (321) Room for storing and safekeeping of records. The 
governor and secretary of state are hereby authorized and directed to set 
apart a suitable room in the capitol building of the state of Montana for the 
storing and safekeeping of such archives, records, etc., of the Grand Army 
of the Republic and United Spanish War Veterans, and said room shall be 
suitably furnished, and shall be under the charge of the custodian so 


appointed. 
History: En. Sec. 1, Ch. 32, L. 1913; States@—88. 
amd. Sec. 2, Ch. 97, L. 1915; re-en. Sec. 59 C.J. States § 278. 
321, R. C. M. 1921; amd. Sec. 1, Ch. 96, L. . 
1927. . 


82-2503. (322) Purposes for which room shall be used. Said room shall 
be used by such custodian for the purpose of storing and exhibiting relics, 
mementoes, archives, and documents of the civil war, and United Spanish 
War Veterans and for arranging and preserving the history of the residents 
of Montana who served in the army, navy, or marine corps of the United 
States during the civil war or during the Spanish-American war, and any 
other literature which the department of Montana of the Grand Army 
of the Republic or the United Spanish War Veterans, department of 
Montana, may collect and desire to preserve as a part of the history of 
the state. Such records and exhibits shall be accessible at all times, under 
suitable rules and regulations, to all residents of this state, and other 
persons desirous of viewing such exhibits. 


History: En. Sec. 2, Ch. 32, L. 19138; 322, R. C. M. 1921; amd. Sec. 1, Ch. 96, L. 
amd. Sec. 3, Ch. 97, L. 1915; re-en. Sec. 1927. 


82-2504. (823) Records to become property of state. All books, records, 
papers, relics, mementoes, and histories, and other effects of whatever nature 
applying to the department of the Grand Army of the Republic, or United 
Spanish War Veterans, and accorded space in this room, shall, whenever 
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such department ceases to exist as a department of the Grand Army of the 
Republic, or United Spanish War Veterans, become the property of the 
state of Montana. 


History: En. Sec. 3, Ch. 32, L. 1913; 323, R. C. M. 1921; amd. Sec. 1, Ch. 96, 
re-en. Sec. 4, Ch. 97, L. 1915; re-en. Sec. L. 1927. 


82-2505. (824) Expenses, how paid. The expense of collecting and 
maintaining such exhibits, including the salary of the custodian herein pro- 
vided, shall not exceed the sum of twelve hundred dollars ($1200.00), in any 
one year, which shall be paid by the state treasurer in the same manner as 
other expenses and salaries of the state departments and employees or 
officers are paid. 


History: En. Sec. 5, Ch. 32, L. 1913; 324, R. C. M. 1921; amd. Sec. 1, Ch. 96, 
re-en. Sec. 5, Ch. 97, L. 1915; re-en. Sec. IL. 1927. 
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TITLE 83 
STATE SOVEREIGNTY AND JURISDICTION 


Chapter 1. Sovereignty and territorial jurisdiction of the state, 83-101 to 83-112. 
2. Rights of the state over persons, 83-201. 
3. Persons composing the people of the state—residence, rules for determining, 
83-301 to 83-303. 
4, Political rights and duties of persons subject to the jurisdiction of the state, 
83-401 to 83-407. 
Acceptance of amendment to sec. 11 enabling act, 83-501. 


on 


CHAPTER 1 
SOVEREIGNTY AND TERRITORIAL JURISDICTION OF THE STATE 
Section 83-101. Sovereignty and style of process. 

83-102. Territorial jurisdiction, limitations on. 

83-103. Military reservations. 

83-104. Glacier national park. 

83-105. Conveyance to United States of certain minerals in Glacier Park. 

83-106. Yellowstone national park. 

83-107. State grant of consent to United States to purchase additional lands for 
park purposes. 

83-108. Jurisdiction over lands purchased by United States. 

83-109. Concurrent jurisdiction over Fort Peck dam ceded to United States— 
reservation of rights to state. 

83-110. Consent to purchase of lands by United States for national forest pur- 
poses—jurisdiction. 

83-111. Concurrent police jurisdiction on Blackfeet highway ceded to United 
States. 

83-112. Time when jurisdiction vests in the United States. 

83-101. (19) Sovereignty and style of process. The sovereignty of the 


state resides in the people thereof, but the style of all process must be “The 
State of Montana,” and all prosecutions must be conducted in the name of 
the state. 


History: En. Sec, 30, Pol. C. 1895; 
re-en. Sec. 20, Rev. C. 1907; re-en. Sec. 19, 
R. C. M. 1921. Cal. Pol. C. Sec. 30. §§ 1, 2. 


83-102. (20) Territorial jurisdiction, limitations on. The sovereignty 
and jurisdiction of this state extend to all places within its boundaries, as 
established by the constitution, excepting such places as are under the 
exclusive jurisdiction of the United States; but the extent of such jurisdiec- 
tion over places that have been or may be ceded to, purchased, or condemned 
by the United States, is qualified by the terms of such cession, or the laws 
under which such purchase or condemnation has been or may be made. 


Process€—28; States¢—1. 
50 C.J. Process § 30; 59 C.J. States 


History: En. Sec. 40, Pol. C. 1895; re-en. 
Sec. 21, Rev. C. 1907; re-en. Sec. 20, R. 
C. M. 1921. Cal. Pol. C. Sec. 33. 


Operation and Effect 


Under this section the state consents to 
the purchase, condemnation, or acquisition 
of lands by the United States. Where, 


however, the United States still retains its 
original ownership of the land, neither 
purchase, condemnation, nor acquisition is 
necessary, but actual occupation for any 
purpose indicated in these sections stands 
in lieu thereof. Mere occupaney of gov- 
ernment land by the military for any pur- 
pose not indicated in the law or the con- 
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stitution would not of itself be sufficient to 
divest the state of the sovereignty granted 
to it by congress, nor does the right re- 
served to serve state process on these res- 
ervations infringe on the exclusive juris- 
diction of the United States. State v. 
Tully, 31 M 365, 376, 78 P 760. 


References 


State ex rel. Board of Equalization v. 
Glacier Park Co., — M —, 164 P 2d 366, 
368. 


StatesC-1; United States¢=3. 
59 CJ. States §§1, 2; 65 C.J. United 
States § 7. 

83-103. (21) Military reservations. Authority is granted to and ac- 
knowledged in the United States to exercise exclusive legislation, as pro- 
vided by the constitution of the United States, over the military reservations 
of Fort Assinaboine, Fort Custer, Fort Keogh, Fort Maginnis, Fort Missoula, 
and Fort Shaw, as now established by law, so long as said places remain 
military reservations, to the same extent and with the same effect as if said 
reservations had been purchased by the United States by consent of the 
legislative assembly of the state of Montana. 

All legal process of the state, both civil and criminal, may be served 
upon persons and property found within any of said reservations, or on any 
Indian reservation, in all cases where the United States has not exclusive 
jurisdiction. 

History: En. Sec. 41, Pol. C. 1895; re- 
en. Sec. 22, Rev. C. 1907; re-en. Sec. 21, 


Criminal Law€=97(4); 


Indians€=32; 
United States¢=3. 


R. C. M. 1921. 


Operation and Effect 


The constitution of Montana and this 
section acknowledge absolute sovereignty 
in the United States over the places 
named or referred to therein. State v. 
Tully, 31 M 365, 375, 78 P 760. 


22 C.J.S. Criminal Law § 139; 42 C.J.S. 
Indians §§11, 68, 70-72; 65 C.J. United 
States § 7. 

54 Am. Jur. 594, United States, §§ 81 et 
seq. 

State or municipal regulations as appli- 


cable to work on military reservations. 
115 ALR 371. 


Domicile or residence of person in the 


References armed forees. 148 ALR 1413. 


State ex rel. Board of Equalization v. 
Glacier Park Co., — M —, 164 P 2d 366, 
368. 


83-104. (22) Glacier national park. Exclusive jurisdiction shall be and 
the same is hereby ceded to the United States over and within all the terri- 
tory which is now or may hereafter be included in that tract of land in the 
state of Montana set aside by the act of congress, approved May 11, 1910, for 
the purposes of a national park, and known and designated as “The Glacier 
National Park,” saving, however, to the said state the right to serve civil or 
criminal process within the limits of the aforesaid park in any suits or 
prosecution for or on account of rights acquired, obligations incurred, or 
crimes committed in said state, but outside of said park; and saving, fur- 
ther, to the said state the right to tax persons and corporations, their fran- 
chises, and property, on the lands included in said park: provided, however, 
that jurisdiction shall not vest until the United States, through the proper 
officers, notifies the governor of this state that they assume police or military 
jurisdiction over said park. 


History: En. Sec. 1, Ch. 33, L. 1911; 
re-en. Sec. 22, R. C. M. 1921. 


NOTE.—The boundaries of Glacier na- 
tional park, as defined in the act above 
referred to, are as follows: Commencing 
at a point on the international boundary, 
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between the United States and the Domin- 
ion of Canada, at the middle of the Flat- 
head river; thence following southerly 
along and with the middle of the Flathead 
river to its confluence with the middle 
fork of the Flathead river; thence follow- 


83-105 


ing the north bank of said middle fork 
of the Flathead river to where it is crossed 
by the north boundary of the right of way 
of the Great Northern railroad; thence 
following the said right of way to where 
it intersects the west boundary of the 
Blackfeet Indian reservation; thence 
northerly along said west boundary to its 
intersection with the international boun- 
dary; thence along said international 
boundary to the place of. beginning. 


Workmen’s Compensation 
Compensation act held applicable to in- 


STATE SOVEREIGNTY AND JURISDICTION 


Operation and Effect 


There are no words in this section which 
can be interpreted as excluding the Glacier 
National Park lands from the state or 
terminating the state’s sovereignty or 
jurisdiction over them, and-any such in- 
tent is negatived by the reservation of 
certain powers. State ex rel. Board of 
Equalization v. Glacier Park Co., _. M 
—, 164 P 2d 366, 368. 


References 


State ex rel. Board of County Commis- 
sioners of Valley County v. Bruce et al., 


juries sustained in construction work on 
road extending from point in the state to 
a point in Glacier national park. Loney 
v. Industrial. Accident. Board, 87 M 191, 
194, 286 P 408. 


106 M 322, 331, 77 P 2d 403. 


Criminal Law 97 (4); 
United States¢=3. 

22 C.J.S. Criminal Law § 139; 61 C.J. 
Taxation §17; 65 C.J. United States § 7. 


TaxationG=20; 


83-105. Conveyance to United States of certain minerals in Glacier Park. 
For the purpose of cooperating with the United States of America in Glacier 
National Park in the state of Montana, the governor, secretary of state and 
commissioner of state lands and investments are hereby authorized and 
directed, under the formalities specified in section 81-932, relating to execu- 
tion of patents to state lands, to release, relinquish and convey to the 
United States of America, without cost, all of the right, title and interest 
of the state of Montana in and to the minerals now known or hereafter 
found to exist in the following described property lying within the exterior 
boundaries of Glacier National Park, state of Montana, to-wit: the Northeast 
Quarter (NE) of section thirty-six (36), township thirty-four (34) north, 
range twenty (20) west, Montana principal meridian. 


History: En. Sec. 1, Ch. 1, L. 1939. 


83-106. (23) Yellowstone national park. Exclusive jurisdiction shall 
be and the same is hereby ceded to the United States over all that part of 
territory situate in the state of Montana now embraced in the Yellowstone 
National Park, described as follows: 


Beginning at the intersection of the east boundary of Yellowstone Park 
with the south boundary of Montana; thence north to the northeast corner 
of said park; thence west along the north boundary of the park to the 
northwest corner thereof; thence south along the west boundary of the 
park to the boundary between Montana and Idaho; thence easterly along 
that boundary to the west boundary of Wyoming; thence north along the 
west boundary of Wyoming to the northwest corner thereof; thence east 
along the boundary between Wyoming and Montana to the east boundary 
of said park, the place of beginning; containing an area of approximately 
one hundred ninety-eight (198) square miles, saving, however, to the said 
state the right to serve civil or criminal process within the limits of the 
aforesaid described lands, as long as the lands herein described are used 
for a national park, and no other purposes, in suits or prosecutions for or 
on account of rights acquired, obligations incurred, or crimes committed in 
said state, but outside the lands aforesaid. 
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History: En. Sec. 1, Ch. 112, L. 1917; 
re-en. Sec. 23, R. C. M. 1921; amd. Sec. 1, 
Ch. 142, L. 1939. 


Right of County to Tax 


This section, purporting to cede to the 
United States exclusive jurisdiction over 
Montana land included in Yellowstone 
park by act March 1, 1872, Nos. 1, 2 (16 
USCA Nos. 21, 22), but reserving right 
of taxation and conditioned on due notice 


83-108 


lowstone Park Transp. Co. v. Gallatin 


County et al., 27 F 2d 410. 


References 


State ex rel. Board of County Commis- 
sioners of Valley County v. Bruce et al, 
106 M 322, 331, 77 P 2d 403 (overruled 
by Valley County v. Thomas et al., 109 
M 345, 382, 97 P 2d 345); State ex rel. 
Board of Equalization v. Glacier Park Co., 
— M —, 164 P 2d 366, 368. 


of acceptance by United States, which 
was never given, did not deprive Gallatin 
county, of which such strip was made part 
by act Mont. Terr. Jan. 12, 1872 (laws, 
memorials and resolutions 1871-72, p. 431, 
No. 8), of right to levy taxes therein. Yel- 


Criminal Law@=—97(4); Taxation@~20; 
United States¢=3. 


22 C.J.S. Criminal Law § 139; 61 CJ. 
Taxation §17; 65 C.J. United States § 7. 


83-107. State grant of consent to United States to purchase additional 
lands for park purposes. The consent of the state of Montana to the pur- 
chase by the United States of lands within the state of Montana to be 
embraced in Yellowstone National Park, other than the lands described in 
section 83-106, and the consent of the state of Montana to the exercise of 
legislative jurisdiction by the United States over any additional lands to 
be embraced in said national park, as such consents may be contained in 
the act of the second legislative assembly of the state of Montana approved 
February 14, 1891, entitled, “An act ceding to the United States jurisdiction 
over certain lands”, or any amendment of said act, is hereby withdrawn, and 
exclusive legislative jurisdiction over all lands within the state of Montana 
that may be added hereafter to said national park shall be retained in the 
state of Montana. 


History: En. Sec. 2, Ch. 142, L. 1939. United States@=3. 


65 C.J. United States § 7. 


83-108. (25) Jurisdiction over lands purchased by United States. Pur- 
suant to article 1, section 8, paragraph 17 of the constitution of the United 
States, consent to purchase is hereby given, and exclusive jurisdiction ceded, 
to the United States over and with respect to any lands within the limits 
of this state, which shall be acquired by the complete purchase by the 
United States, for any of the purposes described in said paragraph of 
the constitution of the United States, said jurisdiction to continue as long 
as said lands are held and occupied by the United States for said purposes ; 
reserving, however, to this state the right to serve and execute civil or 
criminal process lawfully issued by the courts of the state, within the 
limits of the territory over which jurisdiction is ceded in any suits or trans- 
actions for or on account of any rights obtained, obligations incurred, or 
erimes committed in this state, within or without such territory; and 
reserving further to the said state the right to tax persons and corporations, ) 
their franchises and property within said territory; and reserving further — 
to the state and its inhabitants and citizens the right to fish and hunt, and 
the right of access, ingress and egress to and through said ceded territory 
to all persons owning or controlling livestock for the purpose of watering 
the same, and saving further to the state of Montana jurisdiction in the 
enforcement of state laws relating to the duties of the livestock sanitary 
board and the state board of health, and the enforcement of any regulations 
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promulgated by said boards in accordance with the laws of the state of 
Montana; provided, however, that jurisdiction shall not vest until the United 
States, through the proper officers, shall file an accurate map or plat and 
description by metes and bounds of said lands in the office of the county 
clerk and recorder of the county in which said lands are situated, and 
if such lands shall be within the corporate limits of any city, such map 
or plat shall also be filed in the office of the city clerk of said city, and the 
filing of such map as herein provided, shall constitute acceptance of the 
jurisdiction by the United States as herein ceded. The offer by the state 
of Montana to cede to the federal government legislative jurisdiction over 
areas within the state of Montana as contained in the act of the second 
legislative assembly of the state of Montana, 1891, entitled: “An act giving 
the consent of the state of Montana to the purchase, by the United States, 
of land in any city or town of the state, for the purpose of United States 
court house, post office and for other purposes” approved March 5, 1891, as 
amended by the act of the third legislative assembly of 1893, an act entitled: 
“An act giving the consent of the state of Montana to the purchase by the 
United States of land in any city or town of the state for the purpose of 
United States court house, post-offices and for other like purposes”, approved 
March 9, 1893, is hereby withdrawn except as to areas heretofore completely 
purchased or acquired by the federal government and over which areas 
the federal government has heretofore assumed either exclusive legislative 
jurisdiction or concurrent legislative jurisdiction under the terms of one 
or the other of said acts. 


History: En. Sec. 1, p. 52, L. 1893; 
re-en. Sec. 43, Pol. C. 1895; re-en. Sec. 24, 
Rev. C. 1907; re-en. Sec. 25, R. C. M. 1921; 
amd. Sec. 1, Ch. 155, L. 1939. 


NOTE.—This section was considered and 
held applicable to land owned by the fed- 
eral government within the Fort Peck Res- 
ervation in State ex rel. Board of County 
Commissioners of Valley County v. Bruce, 
104 M 500, 69 P 2d 97, and State ex rel. 
Board of County Commissioners of Valley 
County v. Bruce, 106 M 322, 77 P 2d 405, 
both of which decisions were overruled by 
Valley County v. Thomas et al., 109 M 345, 
382, 97 P 2d 345. 


Ceding Statutes to Be Strictly Construed 


Held, that the filing of the map and 
description of the land taken is a condi- 
tion precedent to transfer of jurisdiction 
to the United States. The mere fact that 
secs. 24, R. OC. M. 1935 (since repealed) 
and 838-108 consent to the purchase of 
state land for governmental purposes, does 
not imply that the state ipso facto is di- 
vested of sovereignty, and exclusive con- 
trol over the area is assumed by the fed- 
eral government; jurisdiction does not pass 
until notice of assumption is given and 
other conditions required by the ceding 
statutes have been performed. Valley 
County v. Thomas, 109 M 345, 368, 379, 
97 P 2d 345. 


General Ceding Statutes Not Applicable 
to Project 


Held, that the general cession statutes, 
this and the preceding sections, have no 
application to the Fort Peck dam project, 
the purposes of which are flood control and 
improvement of navigation, and therefore 
does not fall within the provision of the 
federal constitution relative to cession of 
jurisdiction over lands purchased by it 
“for the erection of forts, arsenals, ete., 
and other needful buildings,” the earth- 
fill dam in course of construction not be- 
ing a “building,” though buildings are in- 
cidentally necessary for the work. Valley 
County v. Thomas, 109 M 345, 365, 97 P 
2d 345, 


Operation and Effect 


By this section the state gives its con- 
sent to the purchase, and exclusive juris- 
diction is ceded to the United States over 
and with respect to any lands within the 
limits of the state which shall be acquired 
by the United States for the purposes de- 
scribed in the federal constitution. State 
v. Tully, 31 M 365, 375, 78 P 760. 


Constitutionality 


The failure of this section to reserve to 
the state, the right to tax the personal 
property of persons and private corpo- 
rations located upon lands acquired by the 
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federal government as provided therein, 
does not render the statute unconstitution- 
al as violative of sections 1, 2 and 11 of 
article XII, providing for the levy of uni- 
form taxes upon all property within the 
state except such as is exempted. State 
ex rel. Board of County Commissioners 
of Valley County v. Bruce et al., 106 M 
322, 326 et seq., 77 P 2d 403. 


References 


State ex rel. Board of Equalization v. 
Glacier Park Co., — M —, 164 P 2d 366, 
368. 


Criminal Law@=97(4); Taxation€=20; 
United States¢=3. 

22 C.J.S. Criminal Law § 139; 61 C.J. 
Taxation §17; 65 C.J. United States § 7. 

54 Am. Jur. 594, United States, §§ 81-88. 


83-109. (25.1) Concurrent jurisdiction over Fort Peck dam ceded to 
United States—reservation of rights to state. That consent to purchase or 
condemn all necessary lands is hereby given and concurrent jurisdiction shall 
be, and the same is hereby, ceded to the United States over the Fort Peck 
dam, the body of water or artificial lake created by such dam, the land 
under such body of water, and any lands now owned or which may be here- 
after acquired by the United States and which shall touch such body of 
water, all such being situated in the counties of Valley, Phillips, McCone, 
Garfield, Petroleum and Fergus, State of Montana, saving, however, to the 
said state the right to serve civil or criminal process within the limits of 
the territory over which jurisdiction is so ceded in any suits or prosecu- 


committed in said state, within or without said territory, and saving further 
to the said state the right to tax persons and corporations, their franchises 
and property within said territory, and reserving further to the said state 
and its inhabitants, citizens, and nonresidents the right to fish or hunt by 
boat or otherwise, and the right of access, ingress and egress to and through 
said ceded territory to all persons owning or controlling livestock for the 
purpose of watering the same, and saving further to the state jurisdiction 
in the enforcement of the state laws relating to the duties of the live stock 
sanitary board, and the state board of health, and the enforcement of regu- 
lations promulgated by said boards in accordance with the laws of said 
state; provided, however, that jurisdiction shall not vest until the United 
States, through the proper officers, notifies the governor of the state of 
Montana that they assume police or military jurisdiction over said territory. 


History: En. Sec. 1, Ch. 50, Ex. L. 1933. 


tions for or on account of rights obtained, obligations incurred, or cher \ 


or to recover from McCone county the 


NOTE.—This section was considered and 
held inapplicable to certain land acquired 
within the Fort Peck Reservation in State 
ex rel. Board of County Commissioners of 
Valley County v. Bruce et al., 104 M 500, 
69 P 2d 97, and State ex rel. Board of 
County Commissioners of Valley County 
v. Bruce et al., 106 M 322, 77 P 2d 403, 
both of which decisions were overruled 


by Valley County v. Thomas et_al., 109 M 


345, 382, 97 P 2d 345. 


County Entitled to License Automobiles 
Owned by Residents of Fort Peck Town- 
site 

In an action by Valley county to enjoin 
McCone county and the treasurer thereof 
from issuing automobile licenses upon Cars 
owned and taxable within Valley county, 
and to eancel such licenses already issued, 


sums Valley county would have received 
if the licenses had been issued by it, held, 
that if the motor vehicle’s owner resides 
on Fort Peck townsite, its situs for license 
and tax purposes is ordinarily in the coun- 
ty of its owner’s actual residence or domi- 
cile, under sec. 53-114; its owner’s voting 
residence or place of habitual or perma- 
nent keeping being immaterial. Valley 
County v. Thomas, 109 M 345, 387, 97 P 
2d 3405. 


Statute Applicable to Fort Peck Dam 
Reservation 


Held, that secs. 24, R. C. M. 1935 
(since repealed) and 83-108, are inappli- 
cable to the Fort Peck dam reservation; 
that this section, specially providing for 
cession for that project is the controlling 
act; that the powers reserved to the state 


407 


} 
/ 


j 


83-110 


by this section, including the taxing power, 
continue to reside in the state and in the 
respective counties in which the ceded 
lands are situated. (Overruling State ex 
rel. Valley County v. Bruce, 104 M 500, 69 
P 2d 97, 106 M 322, 77 P 2d 403.) Valley 
County v. Thomas, 109 M 345, 381, 97 P 
2d 345. 


STATE SOVEREIGNTY AND JURISDICTION 


References 

State ex rel. Board of Equalization v. 
Glacier Park Co., — M —, 164 P 2d 366, 
368. 


Criminal Law€-97(4); 
United StatesC=3. 
22 C.J.S. Criminal Law § 139; 61 C.J. 


Taxation@~20; 


Taxation § 17; 65 C.J. United States § 7. 


83-110. (25.2) Consent to purchase of lands by United States for 
national forest purposes—jurisdiction. For the purpose of more effectively 
cooperating with the United States in the consolidating and rounding out of 
national forests in accordance with land use plans and to facilitate the 
placing of forest lands other than national forest but which are integral with 
national forest lands under stable protection and administration to the end 
of public benefit and to help land owners, including the counties of the state 
in their discretion, to dispose of such of their lands as may be needed for 
national forest purposes, consent of the state of Montana is hereby given to 
the purchase by the United States of such lands in the state of Montana as in 
the opinion of the secretary of agriculture are needed for the purposes 
contemplated in section 6 of the act of congress approved March 1, 1911, 
commonly known as, and called, the Weeks law, and/or section 6 of the act 
of congress approved June 7, 1924, commonly known as the Clarke-McNary 
law, and/or any other provisions of any act of congress authorizing the 
purchase of land for national forest purposes, provided that the jurisdiction 
of the state of Montana, both civil and criminal, over persons upon areas 
acquired under this act shall not be affected or changed by reason of their 
acquisition and administration by the United States, except so far as the 
punishment of offenses against the United States is concerned, and provided 
further that the state shall have the same jurisdiction in respect to such 
lands as it has in respect to other national forest lands within the state, and 
further provided that all property rights, easements, and benefits retained 
by, or reserved to, owners of lands purchased by the United States shall be 
subject to the tax laws of the state. 


History: En. Sec. 1, Ch. 118, L. 1935. Criminal Law¢=97(4); Woods and For- 
ests€—8. 

22 C.J.S. Criminal Law § 139; 71 C.J. 
Woods and Forests § 14 et seq. 


54 Am. Jur. 594, United States, §§ 81-88. 


References 


State ex rel. Board of Equalization v. 
Glacier Park Co., — M —, 164 P 2d 366, 
368. 


83-111. (26.1) Concurrent police jurisdiction on Blackfeet highway 
ceded to United States. That concurrent police jurisdiction shall be, and 
the same is hereby granted to the United States of America, over and within 
all the territory which is now or may hereafter be included in the rights of 
way of the Blackfeet highway, including the highway itself throughout its 
length between Glacier Park Station and the Canadian boundary line, and 
including also the rights of way of the highways on the Blackfeet Indian 
Reservation connecting the Blackfeet highway with the Glacier Park road 
system, including the highways themselves. 

History: En. Sec. 1, Ch. 37, L. 1929. References 
State ex rel. Board of Equalization v. 
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Glacier Park Co.,__. M:___, 164 P 2d 366, Highways@>165. 
368. 40 C.J.S. Highways § 232; 42 C.J. Motor 
Vehicles § 571. 

83-112. (26.2) Time when jurisdiction vests in the United States. That 
Jurisdiction herein granted shall not vest until the United States of America 
through the proper officers, notifies the governor of the state of Montana 
that they assume concurrent police jurisdiction over the said rights of way 
and the said highways. 


History: En. Sec. 2, Ch. 37, L. 1929. 40 C.J.S. Highways § 232; 42 C.J. Motor 
Vehicles § 571. 


Highways¢165. 


CHAPTER 2 
RIGHTS OF THE STATE OVER PERSONS 


Section 83-201. Rights over persons enumerated. 


83-201. (26) Rights over persons enumerated. The state has the follow- 
ing rights over persons within its limits, to be exercised in the cases and in 
the manner provided by law: 

1. To punish for crime. 

2. To imprison or confine for the protection of the public peace or 
health, or of individual life or safety. 

3. To-imprison or confine for the purpose of enforcing civil remedies. 

4. To establish custody and restraint for the persons of idiots, lunatics, 
drunkards, and other persons of unsound mind. 

5. To establish custody and restraint of paupers for the purpose of 
their maintenance. 

6. To establish custody and restraint of minors unprovided for by 
natural guardians, for the purposes of their education, reformation, and 
maintenance. 

7. To require services of persons, with or without compensation, in 
military duty; in jury duty; as witnesses; as town, village, or city officers; 
in highway labor; in maintaining the public peace; in enforcing the service 
of process; in protecting life and property from fire, pestilence, wreck, and 
flood; and in such other cases as are provided by statute. 


History: En. Sec. 50, Pol. C. 1895; States¢~21, 
re-en. Sec. 25, Rev. C. 1907; re-en. Sec. 59 C.J. States § 40. 
26, R. C. M. 1921. Cal. Pol. C. Sec. 37. 


CHAPTER 3 


PERSONS COMPOSING THE PEOPLE OF THE STATE— 
RESIDENCE, RULES FOR DETERMINING 


Section 83-301. Who are the people. 
83-302. Who are citizens. 
83-303. Residence, rules for determining. 


83-301. (31) Who are the people. The people, as a political body, 


consist : 
1. Of electors. 
2. Of citizens not electors. 
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83-302 


History: En. Sec. 70, Pol. C. 1895; 
re-en. Sec. 30, Rev. C. 1907; re-en. Sec. 31, 
R. C. M. 1921. Cal. Pol. C. Sec. 50. 


83-302. (32) Who are citizens. 


STATE SOVEREIGNTY AND JURISDICTION 


States¢1. 
59 C.J. States §§ 1, 2. 


The citizens of the state are: 


1. All persons born in this state and residing within it, except the 


children of transient aliens. 


2. All persons born out of this state who are citizens of the United States 


and residing within this state. 


History: En. Sec. 71, Pol. C. 1895; 
re-en. Sec. 31, Rev. C. 1907; re-en. Sec. 32, 
R. C. M. 1921. Cal. Pol. C. Sec. 51. 


Operation and Effect 

Where it appeared that the architects 
for the state capitol building were citizens 
of the United States, and, before the con- 
tract for furnishing plans, specifications, 
and detail drawings for said building was 


83-303. 


made, left their former residence without 
intending to return, and with the intention 
of residing in this state, they were citi- 
zens of the same under this section. Dono- 
van v. State Capitol Commission, 21 M 
344, 345, 53 P 1138. 


Citizens€2 et seq. 
14 C.J.S. Citizens §§ 1, 2 et seq. 


(33) Residence, rules for determining. Every person has, in 


law, a residence. In determining the place of residence the following rules 


are to be observed: 


1. It is the place where one remains when not called elsewhere for labor 
or other special or temporary purpose, and to which he returns in seasons 


of repose. 


2. There can only be one residence. 


3. A residence cannot be lost until another is gained. 


4. The residence of the father during his life, and after his death the 
residence of the mother, while she remains unmarried, is the residence of 


the unmarried minor children. 


5. The residence of the husband is presumptively the residence of 


the wife. 


6. The residence of an unmarried minor who has a parent living cannot 
be changed by either his own act or that of his guardian. 


7. The residence can be changed only by the union of act and intent. 


History: En. Sec. 72, Pol. C. 1895; re- 
en. Sec. 32, Rev. C. 1907; re-en. Sec. 33, 
R. C. M. 1921. Cal. Pol. C. Sec. 52. 


Minor of School Age 


Held, that since the residence of a minor 
of school age committed to the state vo- 
cational school is where the father or 
mother reside; that inmates thereof sent 
thereto from the various counties of the 
state are not resident in the school dis- 
trict in which that institution is located, 
within the meaning of section 75-1903, and 
that therefore mandamus does not he to 
compel its superintendent to furnish a 
list of them to the clerk of that district 
for school census purposes. State ex rel. 
Johnson v. Kassing, 74 M 25, 29, 238 P 
582. 


“Residence” 
cile”’ 

Where statutes refer only to residence 
and not.to domicile, as does this section, 
the courts have generally held that the 
word “residence” will be construed to mean 
practically the same as “domicile.” State 
ex rel. Duckworth v. District Court, 107 M 
97, 101, 80 P 2d 367. 


Synonymous with ‘“Domi- 


References 


Archer v. Archer, 106 M 116, 119, 75 P 
2d 783; Wilson v. Hoisington, 110 M 20, 
24, 98 P 2d 369; In re Takahashi’s Estate, 
113 M 490, 497, 129 P 2d 217. 


DomicileC1 et seq. 
27 C.J.S. Domicile §§ 1, 3, 4. 
17 Am. Jur. 585 et seq., Domicile. 
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CHAPTER 4 


POLITICAL RIGHTS AND DUTIES OF PERSONS SUBJECT TO THE 
JURISDICTION OF THE STATE 


Section 83-401. Right of protection. 
83-402. Allegiance. 
83-403. Allegiance, how renounced. 
83-404. Persons not citizens. 
83-405. Eligibility to office. 
83-406. Rights and duties of citizens not electors. 
83-407. Rights and duties of citizens of other states. 


83-401. (34) Right of protection. Every person while within the juris- 
diction of this state is entitled to its protection. 


History: En. Sec. 80, Pol. C. 1895; re- Civil Rights¢=1, 
en. Sec. 33, Rev. C. 1907; re-en. Sec. 34, 14 C.J.S. Civil Rights § 1. 
R. C. M, 1921. Cal. Pol. C. Sec. 54. Prohibition as means of controlling ac- 


tion of Secretary of State. 115 ALR 14. 


83-402. (35) Allegiance. Allegiance is the obligation of fidelity and 
obedience which every citizen owes to the state. 


History: En. Sec. 81, Pol. C. 1895; re- CitizensG=2., 
en. Sec. 34, Rev. C. 1907; re-en. Sec. 35, 14 C.J.S. Citizens §§ 1, 3. 
R. C. M. 1921. Cal. Pol. C. Sec. 55. 


83-403. (36) Allegiance, how renounced. Allegiance may be renounced 
by a change of residence. 


History: En. Sec. 82, Pol. C. 1895; re- Citizens@=2. 
en. Sec. 35, Rev. C. 1907; re-en. Sec. 36, 14 C.J.S. Citizens §§ 1, 3. 
R. C. M. 1921. Cal. Pol. C. Sec. 56. 


83-404. (37) Persons not citizens. Persons in this state not its citizens 
are either: 


1. Citizens of other states; or, 
2. Aliens. 


History: En. Sec. 83, Pol. C. 1895; re- Aliens€-1; Citizens@=2. 
en. Sec. 36, Rev. C. 1907; re-en. Sec. 37, 3 C.J.8. Aliens §§ 1, 2; 14 C.J.S. Citizens 
R. C. M. 1921. Cal. Pol. C. Sec. 57. §§ 1, 3. 


83-405. (38) Eligibility to office. Every elector is eligible to the office 
for which he is an elector, except where otherwise specially provided. 


History: En. Sec. 84, Pol. C. 1895; re- OfficersG18. 
en. Sec. 37, Rev. C. 1907; re-en. Sec. 38, 46 C.J. Officers § 32. 
R. C. M. 1921. Cal. Pol. C. Sec. 58. 


83-406. (39) Rights and duties of citizens not electors. An elector has 
no rights or duties beyond those of a citizen not an elector, except the right 
and duty of holding and electing to office. 


History: En. Sec. 85, Pol. C. 1895; re- Hlections€=59. 
en. Sec. 38, Rev. C. 1907; re-en. Sec. 39, 29 C.J.S. Elections § 16. 
R. C. M. 1921. Cal. Pol. C. Sec. 59. 


83-407. (40) Rights and duties of citizens of other states. A citizen of 
the United States, who is not a citizen of this state, has the same rights and 
duties as a citizen of this state not an elector. 
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History: En. Sec. 86, Pol. C. 1895; re- References 
en. Sec. 39, Rev. C. 1907; re-en. Sec. 40, State ex rel. Wulf v. McGrath, 111 M 
R. C. M. 1921. Cal. Pol. C. Sec. 60. 96, 100, 106 P 2d 183. 
Citizens¢-11. 


14 C.J.S. Citizens § 2. 


CHAPTER 5 
ACCEPTANCE OF AMENDMENT TO SEC. 11 ENABLING ACT 


Section 83-501. Acceptance of congressional amendment to sec. 11 of the enabling act. 


83-501. Acceptance of congressional amendment to sec. 11 of the en- 
abling act. The state of Montana hereby accepts the amendment to section 
eleven of the act approved February 22, 1889, (25 Stat. 676), relating to 
the admission into the Union of the States of North Dakota, South Dakota, 
Montana and Washington, approved by the President of the United States 
June 25, 1938, which amendment reads as follows: 

“BE IT ENACTED BY THE SENATE AND HOUSE OF REPRESEN- 
TATIVES OF THE UNITED STATES OF AMERICA IN CONGRESS 
ASSEMBLED, That so much of the second paragraph of section 11 of the act 
relating to the admission into the Union of the States of North Dakota, South 
Dakota, Montana, and Washington, approved February 22, 1889, as 
amended, as reads ‘but leases for grazing and agricultural purposes shall not 
be for a term longer than five years’, is amended to read as follows; ‘but 
leases for grazing and agricultural purposes shall not be for a term longer 
than ten years’.” Approved June 25, 1938. 


History: En. Sec. 1, Ch. 8, L. 1939. 
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TITLE 84 
TAXATION 


Definition of terms, 84-101. 

Property subject to taxation—basis for taxation, 84-201 to 84-203. 

Classification of property for taxation—basis for taxation, 84-301 to 84-308. 

Assessment of property—powers, duties and liability of county assessor, 
84-401 to 84-453. 

Assessment book—form—contents—disposal, 84-501 to 84-515. 

Equalization of taxes by county boards of equalization, 84-601 to 84-610. 

Equalization of taxes and administration and supervision of all tax laws by 
state board of equalization, 84-701 to 84-723. 

Railroads operating in more than one county—assessment franchise, ete. by 
state board of equalization, 84-801 to 84-804. 

Telegraph, telephone, electric power and other lines assessment by state board 
of equalization, 84-901 to 84-907. 

License taxes—carbon black producers, 84-1001 to 84-1010. 

License taxes—cement dealers, 84-1101 to 84-1114. 

License taxes—cement and gypsum producers, 84-1201 to 84-1212. 

License taxes—coal mines, 84-1301 to 84-1311. 

License taxes—coal retailers, 84-1401 to 84-1417, 

License taxes—corporation license tax, 84-1501 to 84-1519. 

License taxes—electrical energy producers, 84-1601 to 84-1609. 

License taxes—express companies, 84-1701 to 84-1709. 

License taxes—gasoline dealers and distributors—diesel fuel use permits, 
84-1801 to 84-1829. 

License and other tax proceeds—how disposed of, 84-1901 to 84-1903. 

License taxes—metalliferous mines, 84-2001 to 84-2016. 

License taxes—natural gas distributors, 84-2101 to 84-2110. 

License taxes—oil producers, 84-2201 to 84-2211. 

License taxes—sleeping car companies, 84-2301 to 84-2310. 

License taxes—store license, 84-2401 to 84-2413. 

License taxes—telegraph companies, 84-2501 to 84-2508. 

License taxes—telephone companies, 84-2601 to 84-2608. 

Licenses—general provisions concerning county licenses, 84-2701 to 84-2708. 

Licenses—giving bonuses for sale of merchandise, 84-2801 to 84-2804. 

Licenses—hucksters, 84-2901 to 84-2907. 

Licenses—itinerant merchants, 84-3001 to 84-3015. 

Licenses—itinerant vendors, 84-3101 to 84-3109. 

Licenses—miscellaneous county, 84-3201 to 84-3209. 

Licenses—moving picture theaters, 84-3301 to 84-3307. 

Licenses—produce wholesalers, 84-3401 to 84-3416. 

Licenses—public contractors, 84-3501 to 84-3512. 

Licenses—slot machines, 84-3601 to 84-3610. 

Licenses—transient retail merchants, 84-3701 to 84-3708. 

Levy of taxes, 84-3801 to 84-3810. 

Uniform federal tax lien registration act, 84-3901 to 84-3907. 

County assessor and county clerk—duties in relation to computation and entry 
of taxes, 84-4001 to 84-4013. 

Collection of general property taxes—tax sales—redemption—tax deeds—sale 
of tax deed lands, 84-4101 to 84-41-104. 

Collection of personal property taxes not a lien on real estate—road and poor 
taxes, 84-4201 to 84-4214. 

Collection of taxes by suit, 84-4301, 84-4302. 

Settlement with state auditor and treasurer, 84-4401 to 84-4405. 

Protest payment of taxes—action to recover, 84-4501 to 84-4505. 

Banks—taxation, 84-4601 to 84-4605. 

Cities and towns—taxation and license, 84-4701 to 84-4737. 

Freight line companies general property tax, 84-4801 to 84-4817. 

Income tax, 84-4901 to 84-4937. 

Inheritance tax, See TITLE 91, WILLS, SUCCESSION, PROBATE AND 
GUARDIANSHIP, 91-4401 to 91-4459. 
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51. Insurance companies general property tax, 84-5101 to 84-5103. 

52. Livestock taxation, 84-5201 to 84-5221. 

53. Military servicemen—suspension of license fees, 84-5301. 

54. Mines taxation—general property and net proceeds tax, 84-5401 to 84-5415. 

55. Lieu taxes on resettlement projects—requests for United States payment of, 
84-5501 to 84-5515. 

56. Cigarette tax—licenses—stamps, 84-5601 to 84-5623. 

57. Punch boards, pull boards and similar devices—license, 84-5701, 84-5702. 


CHAPTER 1 
DEFINITION OF TERMS 


Section 84-101. Definition of terms. 


84-101. (1996) Definition of terms. Whenever the terms mentioned in 
this section are employed in dealing with the subject of taxation, they are 
employed in the sense hereafter affixed to them. 


First—The term “property” includes moneys, credits, bonds, stocks, 
franchises, and all other matters and things real, personal, and mixed, cap- 
able of private ownership; but this must not be construed so as to authorize 
the taxation of the stocks of any company or corporation when the property 
of such company or corporation represented by such stocks is within the 
state and has been taxed. 


Second—The term “‘real estate” ineludes: 


1. The possession of, claim to, ownership of, or right to the possession 
of land. 

2. All mines, minerals, and quarries in and under the land, subject to 
the provisions of section 84-5401, all timber belonging to individuals or 
corporations growing or being on the lands of the United States, and all 
right and privileges appertaining thereto. 

3. Improvements. 

Third—The term “improvements” includes all buildings, structures, fix- 
tures, fences, and improvements erected upon or affixed to the land, whether 
title has been acquired to said land or not. 

Fourth—The term “personal property” includes everything which is the 
subject of ownership, not included within the meaning of the term “real 
estate” and “improvements”. 

Fifth—The terms ‘value’ and “full cash value” mean the amount at 
which the property would be taken in payment of a just debt due from a 
solvent debtor. 

Sixth—The term “credit” means those solvent debts, secured or un- 
secured, owing to a person. 


History: En. Sec. 4, p. 74, L. 1891; re- 
en. Sec. 3680, Pol. C. 1895; re-en. Sec. 2501, 
Rev. C. 1907; re-en. Sec. 1996, R. C. M. 
1921; amd. Sec. 1, Ch. 99, L..1939; Cal. 
Pol. C. Sec. 3617. 


Credits 


Moneys due a bank from other banks 
are credits within the definition of the 


term given in this section. Clark v. Maher, 
34 M 391, 400, 87 P 272. 

An option to purchase real and personal 
property created no indebtedness which 
could be enforeed, and, therefore, the 
amount due and unpaid under the c¢on- 
tract was not a “credit,” within the mean- 
ing of this section, namely, a solvent debt, 
which could properly be taxed. Read v. 
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Lewis and Clark County, 55 M 412, 418, 
LT SPRATT 7, 


Improvements 


The term improvement as used in the 
mechanics lien statute means an addition 
to the property, rather than repairs made 
on a building. Interstate Lumber Co. v. 
Rider et al., 93 M 489, 494, 19 P 2d 644. 


Operation and Effect 


This section determines the classification 
of property for purposes of taxation, and 
courts are limited by that classification 
in determining how property should be 
assessed. Helena Water Works Co. v. 
Settles, 37 M 237, 239, 95 P 838. 


Personal Property 


Personal property owned by a national 
bank is not subject to taxation under state 
laws. First Nat. Bank v. Province, 20 
M 374, 376, 377, 51 P 821. 


Stocks of a state bank or trust com- 
pany fall within the definition of the 
term “property” as given in subdivisions 
1 and 4 of this section. Daly Bank ete. 
Co. v. Board of Commrs., 33 M 101, 106, 
81 P 950. 


For purposes of taxation a water right 
is personal property. Helena Water Works 
Co. v. Settles, 37 M 237, 239, 95 P 838. 


Annual crops growing upon land are not 
part of the land under the statutes of this 
state, but where the owner of the land 
sells it with the right of immediate pos- 
session in the purchaser and without re- 
serving the crop thereon and the purchaser 
takes possession before severance, title 
passes to the crop as well, and this prin- 
ciple is applicable where the land is sold 
at decretal or execution sale. Kester v. 
Amon et al., 81 M 1, 9, 261 P 288. 


Id. Where an occupant of land, be he 
a purchaser, tenant or mere trespasser 
holding it adversely to the owner, plants 
and cultivates crops, they are his personal 
property provided he remains in possession 
until after they are harvested. 


Property Not Included in the Preceding 
Six Classes 

Individually owned shares of state bank 
stock are not “credits” as defined by 
subd. 6, and therefore may not properly 
be placed in class 5 of the classification 
act, (sections 84-301, 84-302) nor do they 
properly belong in class 6, which embraced 
only shares of national bank stock and 
moneyed capital owned by a bank and 
employed in its business, but in the ab- 
sence of more specific provisions should 
go into class 7, as property not included 
in the preceding six classes. State v. 
Mady, 83 M 418, 272 P 691. 


84-101 


Real Estate 


For the purposes of taxation, the word 
“property” includes “real estate,” and 
within the definition of “real estate” is 
the possession of, claim to, ownership of, 
or right to the possession of land. State 
lands after sale, but before the price is 
fully paid, are subject to taxation as the 
property of the purchaser. Courtney v. 
Missoula County, 21 M 591, 593, 594, 55 
P 359. 

If unpatented mining claims are not 
taxable, it is not because they are not 
property within the definition of this sec- 
tion, but because they have been exempted 
from the general provisions of the revenue 
laws. Cobban v. Meagher, 42 M 399, 409, 
113 P 290. 

The provision of the above section, that 
“the term ‘real estate’ includes the pos- 
session of, claim to, ownership of, or right 
to the possession of land,” declares a rule 
independent of statute. Northern Pac. Ry. 
Co. v. Mjelde, 48 M 287, 294, 137 P 386. 

Id. Coal deposits underlying land form 
a part of the real estate within the defi- 
nition of that term given in the above 
section, and the reservation of those de- 
posits in a deed, with the right to mine, 
constitutes an interest in real estate. 

The right reserved in a deed of a rail- 
road company to such use of the surface 
of the land as may be found necessary 
for the exploration, mining and carrying 
away of the coal that may be found below, 
is a valuable interest in the land itself, 
and as such properly subject to taxation 
under this section and section 84-201. The 
taxable value of the right to the use of 
the surface of the land for such purposes, 
omitting the deposit from the estimate, 
is to be ascertained as if the entire estate 
or land was vested in the grantee, the 
assessor to make an equitable apportion- 
ment of this value between the grantee 
and the railway company. Northern Pac. 
Ry. Co. v. Musselshell Co., 54 M 96, 108, 
169 P 53. 

So long as petroleum and gas remain 
in the ground they are part of the realty 
and as such subject to the owner’s con- 
trol. Williard et al. v. Federal Surety Co., 
91 M 465, 471, 8 P 2d 633. 


Value and Full Cash Value 


All taxable property must be assessed 
at its full cash value, the terms “value” 
and “full cash value” being defined as 
“the amount at which property would 
be taken in payment of a just debt due 
from a solvent creditor.” Wells Fargo 
& Co. v. Harrington, 54 M 235, 242, 169 
P 463. 


References 


Cited or applied as section 2501, revised 
codes, in Anaconda C, Min. Co. v. Ravalli 
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County, 52 M 422, 425, 158 P 682; Cruse 
v. Fischl, 55 M 258, 265, 175 P 878; State 
ex rel. Rankin v. Harrington, 68 M 1, 17, 
27, 217 P 681; State ex rel. Northern 
P. Ry. Co. v. Duncan, 68 M 420, 425, 219 
P 638; State v. Rarey, 72 M 270, 279, 233 
P 615; Montana Nat. Bank v. Yellowstone, 
78 M 62, 252 P 876; Butte Electric Ry. 
Co. % q Brett, 80M, 12, 0%, 257.0. 4783 
State ex rel. Schoonover, 89 M 257, 270, 
297 P 476; Rosebud County v. Smith et 
al., 92 M 80, 9 P 2d 1071; State ex rel. 
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Tillman v. District Court, 101 M 176, 182, 
53 P 2d 107; Coreoran v. State Board of 
Equalization, 116 M 499, 502, 154 P 2d 
795; Klies v. Linnane, 117 M 59, 64, 156 
P 2d 183; Rist v. Toole County, 117 M 
426, 439, 441, 159 P 2d 340. 


Licenses€31 et seq.; TaxationC—31 et 


seq. 

37 C.J. Licenses §118 et seq.; 61 C.J. 
Taxation §§ 13, 14 et seq. 

d1 Am, Jur. 34, Taxation, §§ 2-8. 


CHAPTER 2 
PROPERTY SUBJECT TO TAXATION—BASIS FOR TAXATION 


Section 84-201. 


84-202. Exemptions from taxation. 


Property subject to taxation. 


84-203. Tax exemption of certain state lands used for water conservation projects. 


84-201. 


(1997) Property subject to taxation. 


All property in this state 


is subject to taxation, except as provided in the next section. 


History: Ap. p. Sec. 1667, Comp. Stat. 
1887; en. Sec. 1, p. 73, L. 1891; re-en. Sec. 
3670, Pol. C. 1895; re-en. Sec. 2498, Rev. 
C. 1907; re-en. Sec. 1997, R. C. M. 1921, 
Cal. Pol. C. Sec. 3607. 


Operation and Effect 


A mortgage regarded as collateral se- 
curity belongs to the owner of the debt, 
and is deemed to have no situs except 
that of the domicile of the owner, and, 
if owned by one not a resident of the 
state, is not property in the state, sub- 
ject to taxation, and can only be assessed 
at the domicile or place of residence of 
the creditor, without regard to the domi- 
eile of the debtor. Holland v. Board of 
Commissioners, 15 M 460, 462, 39 P 575. 
See, also, Monidah Trust v. Sheehan, 45 
M 424, 430, 123 P 692. 

The provisions of the code relating to 
revenue, contain a scheme for assessment, 
equalization, and collection of taxes com- 
plete in itself, which is available for all 
taxing purposes for the state, county, and 
subdivisions of counties. The fundamental 
idea of this scheme or plan is that there 
must be one tax-roll for all purposes, and 
that the board of county commissioners 
must levy all taxes for the county and 
its subdivisions, except incorporated cities 
and towns which have ordinances pro- 
viding for the assessment and collection 
of their own taxes. 
ete. Ry. Co., 23 M 229, 242, 58 P 551. 

The separate estates which different 
persons may own in the same land, as 
where one owns the surface, another the 
growing timber, and a third the mineral 
underground, may each be subject to. tax- 
ation, except such as specifically exempted. 


Hilburn v. St. Paul. 


Northern Pac. Ry. Co. v. Mijelde, 48 M 
287, 295, 137 P 386. 

Where lands are sold with reservations 
in the grantor of minerals therein and 
the. right to mine the same, as well as of 
a right of way over them for mining 
purposes, and for the removal of timber 
from adjoining lands, such reservations 
constitute property subject to taxation un- 
der this section and section 84-101. Ana- 
conda C. Min. Co. v. Ravalli County, 52 
M 422, 425, 158 P 682. 

Held, that shares of stock in foreign 
corporations owned by a legal resident of 
the state who, however, for all intents 
and purposes had left Montana and was 
doing business as a stock broker in the 
city of New York, which shares had never 
been within this state but were held and 
had their business situs in the state of 
New York, were not subject to taxation 
within this state. State ex rel. Rankin v. 
Harrington, 68 M 1, 16 et seq., 217 P 681. 

Id. The taxing power of the state does 
not extend beyond its territorial limits. 

Id. Shares of stock, if within the state, 
whether belonging to residents or non- 
residents are proper subjects of taxation. 

Id. The maximum “mobilia sequuntur 
personam” as applied to determine the 
situs of personal property for purposes of 
taxation is not of universal application 
but must give way in the face of contrary 
facts.. 

Id. Shares of stock in corporations are 
deemed intangible property taxable at 
the residence of their owner, except where 
there is such a combination of circum- 
stances. as produce what is referred to in 
the books as a business situs as distin- 
guished from the domicile of the owner. 
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Id. The state may tax a resident upon 
his stocks in foreign corporations which 
have no situs other than the domicile of 
their owner. 

Id. Where shares of stock are kept out 
of the state for the purpose of evading 
taxation they are not within the rule as 
to business situs but are controlled by the 
maxim mobilia sequuntur personam, and 
are taxable at the domicile of their owner. 

The real estate, furniture and fixtures 
and moneyed capital of a state bank, 
constitute all its taxable property. East 
Helena State Bank v. Rogers, 73 M 210, 
212, 236 P 1090. ; 


The securities of the United States 
held by a bank are not taxable by the 
state directly or indirectly. Montana Nat. 
Bank v. Yellowstone County, 78 M 62, 84, 
252 P 876. 


Id. To the extent that shares of stock 
of a bank have a value over and above the 
taxable real and personal property of the 
bank, they are taxable, under the consti- 
tutional command (sections 1 and 2, ar- 
ticle XII) that all property, other than 


84-202 


that specially exempted, must be taxed 
without reference to the character of the 
securities which go to make up that value. 


References 


Cited or applied as section 3670, politi- 
cal code, in Montana Coal & Coke Co. v. 
Livingston, 21 M 59, 52 P 780; Daly 
Bank ete. Co. v. Board of Commrs., 33 
M 101, 106, 81 P 950; as section 2498, 
revised codes, in Cobban v. Meagher, 42 
M 399, 407, 113 P 290; Northern Pace. 
Ry. Co. v. Musselshell Co., 54 M 96, 108, 
169 P 53; Cruse v. Fischl, 55 M 258, 263, 
175 P 878; Homestake Exploration Corp. 
v. Shoregge, 81 M 604, 264 P 388; Simp- 
son v. Silver Bow County, 87 M 83, 93, 
285 P 195; Rosebud County v. Smith et 
al, 9 P 2d 1071; Johnson v. Meagher 
County, 116 M 565, 567, 155 P 2d 750; 
Foreman v. Beaverhead County, 117 M 557, 
562, 161 P 2d 524. 


Taxation€—59 et seq. 
61 C.J. Taxation § 123 et seq. 
51 Am, Jur. 431, Taxation, §§ 408 et seq. 


84-202. (1998) Exemptions from taxation. The property of the United 
States, the state, counties, cities, towns, school districts, municipal corpo- 
rations, public libraries, such other property as is used exclusively for agri- 
eultural and horticultural societies, for educational purposes, places of 
actual religious worship, hospitals and places of burial not used or held for 
private or corporate profit, and institutions of purely public charity, evi- 
dence of debt secured by mortgages of record upon real or personal property 
in the state of Montana, and public art galleries and public observatories not 
used or held for private or corporate profit, are exempt from taxation, but no 
more land than is necessary for such purpose is exempt; provided, that the 
terms public art galleries and public observatories used in this act shall 
mean only such art galleries and observatories whether of public or private 
ownership, as are open to the public, without charge or fee at all reasonable 
hours, and are used for the purpose of education only, and also when a 
clubhouse or building erected by or belonging to any society or organiza- 
tion of honorably discharged United States soldiers, sailors or marines who 
served in army or navy of United States, is used exclusively for educational, 
fraternal, benevolent or purely public charitable purposes, rather than for 
gain or profit, together with the library and furniture necessarily used in 
any such building, and all property, real or personal, in the possession of 
legal guardians of incompetent veterans of the World War or minor de- 
pendents of such veterans, where such property is funds or derived from 
funds received from the United States as pension, compensation, insurance, 
adjusted compensation, or gratuity, shall be exempt from all taxation as 
property of the United States while held by the guardian, but not after 
title passes to the veteran or minor in his or her own right on account of 
removal of legal disability. 


History: Ap. p. Sec. 2, p. 73, L. 1891; 
re-en. Sec. 3671, Pol. C. 1895; re-en. Sec. 
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2499, Rev. C. 1907; amd. Sec. 1, Ch. 97, 
L. 1911; amd, Sec. 1, Ch. 24, L. 1919; 
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re-en. Sec. 1998, R. C. M. 1921; amd. Sec. 
1, Ch. 98, L. 1931. Cal. Pol. C. Secs. 3607 
and 3611. 


Cross-References 

Airport property, sec. 1-823. 

Cemetery associations, tax exempt, sec. 
9-118. 

Fire department members exempt from 
poll tax, see. 11-2004. 

Militiamen exempt from poll tax, sec. 
77-403. 

Rural electric cooperatives, exemption 
from excise and income tax, sec. 14-528. 

Teachers retirement system benefits, sec. 
75-2713. 

Water users’ association, exemption, sec. 
25-110. 


Assessments Within Irrigation District; 
Not ‘Taxes’ 


Assessments for irrigation district pur- 
poses in their nature akin to special as- 
sessments for local improvements, are not 
“taxes” within the meaning of this sec- 
tion and art. XII, sec. 2 of the constitution 
declaring that state property shall be ex- 
empt from taxation, and state owned lands 
within the district are subject to assess- 
ments levied by the district for district 
purposes. Toole County Irrigation Dis- 
trict v. State, 104 M 420, 434, 67 P 2d 
989. 


Constitutionality—Extends to Real Prop- 
erty 

Held, that this section is constitutional; 
and that it was within the power of the 
legislature to declare it the policy of 
the state, based upon an admissible con- 
struction of the federal statutes in that 
behalf, that title to the funds received 
from the United States as pension, etc., 
after their delivery to the guardian should 
remain in the United States, and that the 
benefit of such statutes should extend to 
real property purchased with such funds. 
Henderson v. City of Missoula, 106 M 596, 
602, 79 P 2d 547. 


Evidence of Debt Secured by Mortgages 


Held, that chapter 64, laws of 1929 
(84-303 to 84-308) in providing that mort- 
gages on real and personal property be- 
longing to a banking institution shall be 
included in the computation looking to the 
ascertainment of the value of its moneyed 
capital and its shares of stock for taxation 
purposes, while others owning mortgages 
are exempt from taxation thereon, does 
not violate the state or federal constitu- 
tions. Bank of Miles City v. Custer Coun- 
ty, 93 M 291, 298, 19 P 2d 885. 


Operation and Effect 


State and county bonds held in private 
ownership within the state are “prop- 


TAXATION 


erty,” within the meaning of that term 
as employed in the constitution and reve- 
nue laws of the state, and, not being de- 
clared exempt, are taxable as such. Cruse 
v. Fischl, 55 M 258, 265, 175 P 878. 

Id. The constitution expresses the entire 
will of the people with respect to prop- 
erty absolutely exempt from taxation, and 
the extent of legislative power to create 
exemptions; this section authorizing ex- 
emptions from taxation is therefore to be 
construed strictly; nothing is to be im- 
plied; the lawmakers exhausted their 
power to relieve property from taxation; 
all other property within the state is 
subject to taxation under the preceding 
section. 


Property of Charities 


The provisions of the constitution and 
of this section, making certain property 
exempt from taxation, do not extend to a 
charitable institution as an association or 
corporate body, but only to such property 
of the institution as is used exclusively 
for charitable purposes, and the mere in- 
tention of such institution to devote cer- 
tain of its lands to the erection of build- 
ings for charitable purposes does not 
change the rule. Montana Catholic Mis- 
sions v. County of Lewis and Clark, 13 M 
559, 564, 565, 35 P 2. 


Property of a County 


Where a city lot owned by the county 
is not used for county purposes and spe- 
cial municipal improvements enhance its 
value for building purposes, the county 
is liable for the payment of the conse- 
quent special assessments, constitutional 
and statutory provisions exempting its 
property from taxation not applying under 
such conditions. State v. Jefferies, 83 M 
111, 115, 270 P 638. 


Property of School Districts 


Assessments for special municipal im- 
provements are not taxes; hence constitu- 
tional and statutory provisions exempting 
property from taxation are not applicable 
to such assessments. Under this rule the 
property of a school district, devoted ex- 
clusively to school purposes, in the ab- 
sence of express constitutional or statu- 
tory exemption, is liable for assessments 
made for special municipal improvements. 
City of Kalispell v. School Dist., 45 M 
221, 228, 122 P 742. Compare with Ford 
v. Great Falls, 46 M 292, 308, 127 P 1004, 
in which the foregoing decision is com- 
mented upon and explained. 


Property of the State 


Lands to which the state retains the 
title under a contract of purchase are 
subject to taxation as property of the 
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purchaser. Courtney v. Missoula County, 
21 M 591, 55 P 359. 


Under section 1868, R. C. M. 1921, (omit- 
ted) lands purchased from the state on 
deferred payments may be taxed only at 
the percentage of the value of the land 
which the amount actually paid bears to 
the total purchase price. Under section 2, 
article XII, of the constitution and this 
section, state property is exempt from tax- 
ation. Instead of assessing only the in- 
terest of a purchaser of such lands rep- 
resented by his initial payment, the as- 
sessor levied taxes upon them at their 
full cash value. Held, that taxes paid 
by the state under protest on the value 
in excess of the equity the purchaser had 
in the land were illegally levied as upon 
state property. (Courtney v. Missoula 
County, 21 M 591, 55 P 359, distinguished). 
State v. Lewis and Clark County et al., 
84 M 204, 206, 274 P 855. 


Id. Held, under section 2, of article 
XII of the constitution, and under this 
section providing, inter alia, that state 
property is exempt from taxation, that 
where the purchaser of state lands re- 
conveyed them to the state to obviate 
foreclosure of the mortgage thereon, the 
lands were thereafter property of the 
state and nontaxable, entitling it to re- 
cover back taxes paid thereon under pro- 
test. 


Property of the United States 


Property belonging to the United States 
is exempt from special assessments, as 
well as from ordinary taxes, even in the 
absence of such provisions relative there- 
to as those found in the constitution or 
state laws. Ford v. City of Great Falls, 
46 M 292, 308, 127 P 1004. 


Property of a state bank represented 
by bonds of the United States is exempt 
from taxation under the supreme law of 
the land, irrespective of the fact that it 
is not made so by the state constitution 
or statutes. East Helena Bank v. Rogers, 
73 M 210, 218, 236 P 1090. 

The securities of the United States held 
by a bank are not taxable by the state, 
directly or indirectly. Montana Nat. Bank 
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v. Yellowstone County, 78 M 62, 84, 252 
ie B76: 

Id. To the extent that shares of stock 
of a bank have a value over and above 
the taxable real and personal property of 
the bank they are taxable, under the con- 
stitutional provision that all property, 
other than that specially exempted, must 
be taxed, without reference to the char- 
acter of the securities which go to make 
up that value. 


State May Tax Production Under Lease 
of Trust Patent Indian Land 


Held, that the state board of equaliza- 
tion is authorized to tax the operator’s net 
proceeds tax and the oil producers’ license 
tax or gross production tax, but not the 
royalty owner’s net proceeds tax, on oil 
and gas produced under a lease of trust 
patent Indian land. (Overruling Santa 
Rita Oil & Gas Co. v. State Board of 
Equalization, 101.M 268, 288, 54 P 2d 117, 
with exception of the royalty owner’s net 
proceeds tax, for the reason that the fed- 
eral supreme court overruled its holdings 
upon which the state court’s former opin- 
ion was based). Santa Rita Oil & Gas Co. 
v. State Board of Equalization, 112 M 359, 
361, 116 P 2d 1012. 


References 


Cited or applied as section 2499, re- 
vised codes, before amendment, in Cob- 
ban v. Meagher, 42 M 399, 407, 113 P 
290; Northern Pac. Ry. Co. v. Myjelde, 
48 M 287, 295, 137 P 286; State ex rel. 
General Electric Co. v. Alderson, 49 M 
29, 33, 140 P 82; Wells Fargo & Co. v. 
Harrington, 54 M 235, 240, 169 P 463; 
State ex rel. Rankin v. Harrington, 68 M 
1, 28, 217 P 681; Commercial N. B. et al. 
v. Custer County et al., 76 M 45, 51, 245 
P: 1259;°. State. exi,rel...Walker ,et. al; .-v. 
Jones, 80 M 574, 585, 261 P 356; Rosebud 
County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071; Foreman v. Beaverhead County, 
117 M 557, 562, 161 P 2d 524. 


Taxation©-191 et seq. 
61 C.J. Taxation § 383 et seq. 
51 Am. Jur. 502, Taxation, §§ 495 et seq. 


84-203. Tax exemption of certain state lands used for water conserva- 


tion projects. 


All lands acquired and held by the state water conservation 


board or the state of Montana for use in connection with water conservation 
projects, constructed or to be constructed under the laws of this state, shall 
be exempt from taxation and it shall be the duty of the county treasurer to 
cancel all taxes remaining unpaid against said land for the year in which 
same is so acquired and for all previous years, provided, that such taxes shall 
be cancelled only in such cases as no tax certificates shall have issued or a tax 
certificate has issued to the county and no assignment of such certificate of 
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sale has been made by said county prior to the time when said land was ac- 
quired by said state water conservation board. 
History: En. Sec. 1, Ch. 114, L. 1937. TaxationG=234. 


61 C.J. Taxation § 497. 


CHAPTER 3 


CLASSIFICATION OF PROPERTY FOR TAXATION—BASIS FOR TAXATION 


Section 84-301. 


Classification of property for taxation. 


84-302. Basis for imposition of taxes. 
84-303. Moneys and credits defined for taxation purposes. 
84-304. Moneyed capital defined for taxation purposes. 
84-305. Deductions in determining moneyed capital. 
84-306. Book value of real estate of national banks deducted in assessing shares. 
84-307. Assessment of shares of state banks—deductions. 
84-308. Basis for imposition of taxes on moneys and credits, moneyed capital and 
bank shares. 
84-301 84-301. (1999) Classification of property for taxation. For the purpose 


Amended 


L. ’51, ¢. ab _taxation the taxable property in the state shall be classified as follows: 


Sec. 1, 


ec. 178, see.1' Class One. 
ie deducting only the expenses specified and allowed by section 84-5408 ; 


p. 366 


The annual net proceeds of all mines and mining claims, 


also where the right to enter upon land to explore or prospect or dig for 
oil, gas, coal, or mineral is reserved in land by any person, or corporation, 
the surface title to which has passed to another, the assessor and the state 
and county boards of equalization shall determine the value of the right to 
enter upon said tract of land for the purpose of digging, exploring, or pros- 
pecting for gas, oil, coal, or minerals, and the same shall be placed in this 
classification for the purpose of taxation. 


Class Two. 


All household goods and furniture, including clocks, 


musical instruments, sewing machines, wearing apparel of members of the 
family, and all personal property actually used by the owner for personal 
and domestic purposes, or for the furnishing or equipment of the family 
residence; all agricultural and other tools, implements and machinery, gas 
and other engines and boilers, threshing machines and outfits used therewith, 
automobiles, motor trucks and other power-driven cars, vehicles of all kinds, 
boats and all water craft, harness, saddlery and robes. 

Class Three. Livestock, poultry, and all agricultural products except 
grain, hay and vegetables on the farm or in storage awaiting processing; 
stocks of merchandise of all sorts, together with furniture and fixtures used 
therewith ; and all office or hotel furniture and fixtures. 


Class Four. 


All land, town and city lots, with improvements, manufac- 


/ turing and mining nidelisreet fixtures and supplies, erat as otherwise pro- 
~~vided by the constitution of Montana. 


Class Five. 


(a) <All moneys and credits, dectivel or unsecured, in- 


eluding all state, county, school district and other municipal bonds, warrants 
and securities, without any deduction or offset; provided, however] that the 
terms “moneys and credits” as herein used shall not embrace the moneyed 
capital employed in the banking business by any banking corporation or 
individual in this state. 
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(b) All poles, lines, transformers, transformer stations, meters, tools, 
improvements, machinery and other property used and owned by co-op- 
erative rural electrical associations organized under the laws of Montana. 


(c) Grain, hay and vegetables on the farm, or in storage awaiting 
rocessing. vee | (OO perf r ee ae if) 
Pp 8 one fa Ls tL. f OF ; tof © than ag a) . f Aer at sl wee ee", 7 LPTs 4 gd i 


Class Six. The shares of stock of national banking associations and the 
moneyed capital employed in conducting a banking business by any other 
banking corporation, association or individual in this state. Such money 
ascertained by deducting from the moneys and credits of such banking 
corporation, association, or individual, the amount of the deposits and any 
indebtedness representing money borrowed for use in said business, and the 
value of the shares of any national banking association, to be ascertained by 


deducting the value of all real estate of such association. 


Class Seven. 


History: En. Sec. 1, Ch. 51, L. 1919; 
amd. Sec. 1, Ch. 248, L. 1921; re-en. Sec. 
1999, R. C. M. 1921; amd. Sec. 1, Ch. 130, 
L. 1937; amd. Sec. 1, Ch.. 107, L. 1941; 
amd. Sec. 1, Ch. 286, L. 1947. 

{ 

Constitutionality 

Held, that the classification law plac- 
ing national bank stock in class 6, calling 
for an assessment of forty per cent of 
its true value, and moneyed capital com- 
ing into competition with the business of 
national banks in class 5, demanding an 
assessment of only seven per cent of its 
true value, contravenes the provisions of 
section 5219, U. S. revised statutes, and 
to that extent the classification law is in- 
valid. State v. Mady, 83 M 418, 272 P 
691. See earlier decision, Commercial Na- 
tional Bank et al. v. Custer County et 
al., 76 M 45, 245 P 259. 

Under section 11, of article XII, of the 
state constitution, taxes must be uniform 
upon the same class of subjects. Defen- 
dant assessor placed the stock of share- 
holders of a state bank in class 6 of this 
section, requiring payment of taxes on a 


| basis of forty per cent of their value, 
/ while national bank shares—property of 


the same kind, character and class—he 
places in class 5, assessable at seven 
per,cent of their true value. Held, on 
application for writ of injunction that 
the action of the taxing officer was dis- 
criminatory as against relator bank, and 
therefore void, but that, relator having 
asked that state bank shares be placed 
in the same class in which national bank 
shares were placed, and the taxing of- 
ficers under the circumstances not being 
in position to object, it is proper to so 
place them, the question whether they 
could arbitrarily place such shares in 
class 5 being, however, reserved. State 
v. Mady, 83 M 418, 272 P 691. 


All property not included in the six preceding classes. 


Credits and Receivables in Business of 
Financing Motor Vehicles, Refrigerators, 
Etc. 


Art. XII, sec. 7 of the state constitution 
authorizes the state to tax “all corpora- 
tions in this state, or doing business there- 
in” on all “corporate property” including 
‘personal property owned or used by 
them”. Held, on appeal from a judgment 
and order perpetually enjoining the county 
and city from collecting an ad valorem tax 
levied on credits and receivables in the 
business of financing sales of motor ve- 
hicles, refrigerators, etc. showing annually 
earned net profits, that these intangibles 
have a business situs in Montana and are 
here taxable. Commercial Credit Co. v. 
O’Brien, 115 M 199, 212, 146 P 2d 637. 


Implements and Machinery 


Machinery and electric appliances lo- 
eated in a substation and used by a rail- 
way company in the transformation of 
electric current employed in the propul- 
sion of its trains, and engine pumps and 
pipes used for the pumping of water for 
use in the substation shop machinery 
and movable shop tools used for repairing 
equipment, properly fall within class 2 
of this section and section 84-302, and 
within the designation “implements and 
machinery” and are therefore assessable 
at twenty per cent of their true value, and 
not within class 4. Chicago ete. Ry. Co. v. 
Powell County, 76 M 596, 597, 247 P 1096. 


Improvements 
Held, on application for writ of man- 
date, that improvements of a railroad 


right of way for purposes of taxation fall 
within class 4 of this section, providing 
for taxation of all land, with improve- 
ments thereon, and therefore are assess- 
able at thirty per cent of their true and 
full value under section 84-302, and not — 
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within class 7 embracing all property not 
included in the preceding six classes, and 
assessable at forty per cent of their true 
value. State ex rel. Northern P. Ry. Co. v. 
Dunean, 68 M 420, 423, 219 P 638. 


Machinery Used for Generating Elec- 
tricity for Railroad Purposes 


Coal-burning steam boilers, electrical 
generators, etc., owned and used by a rail- 
way company in generating electricity for 
power purposes in its repair-shops and for 
lighting its yards, depot and offices, but 
not marketed or sold for profit, held to 
fall within class 2 of this section, and as 
such are taxable at 20 per cent. of their 
actual value (section 84-302), and not 
within class 4 as “manufacturing machin- 
ery” taxable at 30 per cent. of its value. 
Chicago, M., St. P. & P. R. Co. v. Custer 
Co., 96 M 566, 569, 32 P 2d 8. 


Manufacturing Machinery 


While machinery capable of being used 
for and actually used in the generation of 
electricity as a business falls within the 
designation of “manufacturing machin- 
ery,’ within the meaning of this section, 
classifying property for purposes of tax- 
ation, it is the use to which it is devoted 
and its productivity which fix the rate of 
taxation. Chicago, M., St. P. & P. R. Co. 
v. Custer Co., 96 M 566, 569, 32 P 2d 8. 


Mining Property 

Held, that coal lands purchased from 
the federal government must be taxed 
under section 3, article XII, of the con- 
stitution, at the price paid therefor and 
not at thirty per cent. of such purchase 
price, the rate at which real property is 
taxable under the classification act. State 
ex rel. Hinz v. Moody, 71 M 473, 476, 
230 P 575, 


Operation and Effect 


This section providing for the classifi- 
cation of property for purposes of taxa- 
tion does not infringe upon the guaranty 
of the equal protection of the laws. Hil- 
ger v. Moore, 56 M 146, 182 P 477. 

Held, that a tax upon the moneyed 
capital of a state bank imposed under 
the classification act is a property tax 
and not an occupation or franchise tax. 
East Helena State Bank v. Rogers, 73 M 
210, 211 et seq., 236 P 1090. 

For the purposes of taxation, the use 
to which property is devoted and its 
productivity make up the measuring stick 
for determining its proper classification,— 
a matter within the power of the legisla- 
ture. Bank of Miles City v. Custer County, 
93 M 291, 301, 19 P 2d 885. 

Id. The basis for classification of the 
thing classified for taxation purposes need 


TAXATION 


not be deducible from its nature, and dis- 
crimination merely is not inhibited, since 
there are discriminations which the best 
interests of society require. 

Id. When there is a difference between 
various properties, it need not be great 
or conspicuous in order to warrant classi- 
fication by taxing officer; for that pur- 
pose there is a difference in the doing of 
business and its results. 

In the matter of refunding the state 
educational bonds under chapter 23, laws 
of 1931, (omitted) the issuance and sale of 
which were originally authorized by initia- 
tive measure No. 19, effective December 
6, 1920, providing for their payment an an- 
nual levy at a given rate on each dollar 
of the assessed valuation of the taxable 
property in the state, measure No. 19 held 
a special act and as such controlling over 
the general classification act (this sec- 
tion and the following section) approved 
February 28, 1919 (laws of 1919, chap. 
51), and which prescribes the taxable 
value, at a certain percentage of the as- 
sessed value, as the basis of taxation. 
State ex rel. Judd v. Cooney et al., 97 M 
75, 79, 32 P 2d 851. 


Railroad Ties 


In an action to recover taxes paid under 
protest held that the term supplies used 
in this section in declaring that machinery, 
fixtures and supplies shall fall under 
class 4 of the property designated therein 
for taxation purposes, was employed in 
its ordinary sense, and that railroad 
ties kept on hand for replacement or new 
construction fall fairly within its mean- 
ing, and were therefore unlawfully as- 
sessed under class 7, comprising all prop- 
erty not included in the six preceding 
classes, and taxable at a higher rate than 
that enumerated in class 4. Northern Pac. 
Ry. Co. v. Sanders County, 66 M 608, 610, 
214 P 596. 


Shares of State Banks 


Individually owned shares of state bank 
stock are not “credits” as defined by 
subdivision 6 of this section, and there- 
fore may not properly be placed in class 
5 of the classification act; nor do they 
properly belong in class 6, which em- 
braces only shares of national bank stock 
and moneyed capital owned by a bank 
and employed in its business, but in the 
absence of more specific provision should 
go into class 7, as property not included 
in the preceding six classes. State v. 
Mady, 83 M 418, 272 P 691. 


Situs for Taxing Solvent Credits and 
Accounts Receivable 

Where intangible property such as sol- 
vent credits or accounts receivable (auto- 
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mobile and refrigerator conditional sales 
contracts, etc.) are created and used in 
the conduct of a business by the owner 
in a state other than his domicile, such 
property has, for taxing purposes a situs 
in the state where such business is con- 
ducted, irrespective of the domicile of the 
owner, and the legal fiction expressed in 
the maxim mobilia sequuntur personam— 
moveables follow the person—does not 
apply. Commercial Credit Co. v. O’Brien, 
115 M 199, 214, 146 P 2d 637. 


Street Railway Tracks, Poles and Trol- 
ley Wires 


Held, under this section, that the con- 
stituent parts of a street railway track, 
poles and trolley wires are personal prop- 
erty and taxable as such under the clas- 
sification act, falling within class 7, at 
forty per cent. of its true and full value 
as property not included in the preceding 
six classes. Butte Electric Ry. Co. v. Brett, 
80 M 12, 257 P 478. 


Taxing Motor Vehicles 


Assertion that the legislature in amend- 
ing secs. 53-114 and 84-406 by enacting 
ch. 72, 1. 1937, making special provision 
for taxing automobiles included in class 
2 of this section, among other property 
without express amendment, singled out 
motor vehicles for special consideration 
and unlawfully discriminated against 
them, held not well made, since legisla- 
ture may properly go even to placing 
identical articles in the hands of different 
owners, different uses resulting in different 
productivity. Wheir v. Dye, 105 M 347, 354, 
73 P 2d 209. 


Tools, Implements and Machinery Not 
Used in Manufacture of Article of Trade 


Tools, implements and machinery em- 
ployed as an aid to the operation of a 
business not devoted to the manufacture 
of an article of trade, fall properly within 
class 2 of this section, and as such are 
taxable at 20 per cent. of their actual 


84-302. 


(2000) Basis for imposition of taxes. 


84-302 


value, under section 84-302. Chi- 
cago, M., St. P. & P. R. Co. v. Custer Co., 
96 M 566, 569, 32 P 2d 8. 


Tailings Dump 


Tailings dump forming a definite and 
segregated body or mass classifiable as per- 
sonal property was not a “mine” and 
hence proceeds of the sale of valuable 
minerals removed therefrom were not tax- 
able as “net proceeds of a mine.” Foreman 
v. Beaverhead County, 117 M 557, 559, 561, 
161 P 2d 524. 

Id. Tailings dump containing valuable 
minerals was taxable as personal property 
in class 7. 


References 


First National Bank v. County of Daw- 
son, 67 M 321, 334, 213 P 1097; Wibaux 
Improvement Co. v. Breitenfeldt, 67 M 
206, 208, 215 P 222; State ex rel. Rankin 
v. Harrington, 68 M 1, 28, 217 P 681; 
Heckman v. Custer County et al., 70 M 
84, 85, 223 P 916; Montana Nat. Bank v. 
Yellowstone County, 78 M 62, 73 et seq., 
252 P 876; Homestake Exploration Corp. 
v. Schoregge, 81 M 604, 613, 264 P 388; 
First National Bank v. Sanders County, 
85 M 450, 453, 279 P 247; State ex rel. 
Henderson v. Dawson County, 87 M 122, 
138, 286 P 125; State ex rel. Schoonover 
v. Stewart, 89 M 257, 271, 297 P 476; 
Rosebud County v. Smith et al., 92 M 
75, 80, 9 P 2d 1071; Merchants Nat. Bank 
v. Dawson County, 93 M 310, 333, 19 P 
2d 892; Fruit Growers Express Co. v. 
Brett, 94 M 281, 290, 22 P 2d 171; British- 
American Oil Producing Co. v. State Board 
of Equalization, 101 M 293, 300, 54 P 2d 
129; Northern Pacifie Railway Co. v. Dun- 
ham, 108 M 338, 343, 90 P 2d 506; Rist 
v. Toole County, 117 M 426, 441, 159 P 2d 
340. 


Taxation€—42 (1-4), 61 et seq. 

61 C.J. Taxation §§ 58-64, 134 et seq. 

51 Am. Jur., Taxation, p. 230, §§ 173 
et seq.; p. 431, §§ 408 et seq. 


As a basis for the impo- 


sition of taxes upon the different classes of property specified in the preced- 
ing section, a percentage of the true and full value of the property of each 


class shall be taken as follows: 


Class 1. 
Class 2. 
Class 3. 
Class 4. 
Class 5. 
Class 6. 
Class 7. 


One hundred per cent. of its true and full value. 

Twenty per cent. of its true and full value. 

Thirty-three and one-third per cent. of its true and full value. 
Thirty per cent. of its true and full value. 
Seven per cent. of its true and full value. 

Forty per cent. of its true and full value. 

Forty per cent. of its true and full value. 


tt 


\ 
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History: En. Sec. 2, Ch. 51, L. 1919; 
re-en. Sec. 2000, R. C. M. 1921. 


NOTE.—See annotations under section 
84-301, as these two sections are cited and 
construed together. 


Constitutionality 


This section is not invalid as in viola- 
tion of the principle of uniformity of 
taxation declared by section 1, of article 
XII, of the constitution of Montana. Hil- 
ger v. Moore, 56 M 146, 182 P 477. 


TAXATION 


References 

Northern Pacific Railway Co. v. Dun- 
ham, 108 M 338, 343, 90 P 2d 506; Com- 
mercial Credit Co. v. O’Brien, 115 M 199, 
215, 146 P 2d 637; Rist v. Toole County, 


117 M 426, 441, 159 P 2d 340. 


Taxation€—42 (1-4), 347. 


261 C.J. Taxation §§ 60 et seq., 64 et seq., 
65 et seq. 


51 Am. Jur, 431, Taxation, §§ 408 et seq. 


84-303. (2000.1) Moneys and credits defined for taxation purposes. 
That moneys and credits are hereby defined for the purpose of taxation as all 
moneys not constituting moneyed capital as hereinafter defined, and ail 
credits secured and unsecured, including all state, county, school district and 
other municipal bonds, warrants and securities, without any deduction or 
offset; provided, however, that credits, as herein defined, shall not embrace 
credits constituting moneyed capital as hereinafter defined or evidence of 
debt secured by mortgage of record upon real or personal property in the 


state of Montana. 
History: En. Sec. 1, Ch. 64, L. 1929. 


Constitutionality and Validity in General 


Held, that the legislature in enacting 
chapter 64, laws of 1929, (sections 84-303 
to 84-308), classifying moneys and credits 
for purposes of taxation properly exercised 
its power, as against the contention of a 
state bank that such a classification is 
invalid under section 11, article XII, of 
the state constitution and the fourteenth 
amendment to the federal constitution, 
since moneys and credits, when employed 
in the banking business have a greatly 
increased productivity as compared _ to 
moneys and credits in the hands of the 
ordinary individual or corporation using 
them for casual investment only. Bank 
of Miles City v. Custer County, 93 M 291, 
309, 19 P 2d 885. 

Id.. Held, that this section, in providing 
that mortgages on real and personal prop- 
erty belonging to a.banking institution 
shall be included in the computation look- 
ing to the.ascertainment of the value of 
its moneyed capital and its shares of 
stock for taxation purposes, while others 
owning mortgages are exempt from taxa- 
tion thereon (section 84-202), does not 
violate either state or federal constitution. 

Id. Held, that the law provides for the 
taxation of the shares of all corporations, 
and therefore contention by a bank that 
it does not and that, for that reason, chap- 
ter 64, laws of 1929, in subjecting its 
shares to assessment is invalid as discrim- 
inatory, is without merit. 

Id. While a statute, the principal pur- 
pose of which is to tax indirectly securi- 
ties of the United States, is invalid, the 
indirect taxing thereof which may result 


from taking such securities into consider- 
ation in determining the value of bank 
stock, together with the other assets of 
the bank, in conformity with this section, 
is not violative of the federal statutes 
exempting such securities from taxation. 

Id. Chapter 64, laws of 1929, is not un- 
constitutional as conferring judicial dis- 
cretion upon the assessor in failing to 
prescribe a definite rule for determining 
when moneyed capital comes in competi- 
tion with banks. 

Id. Chapter 64, laws of 1929, and chap- 
ter 64, laws of 1927 (84-4605), so far as 
they relate to taxation of moneyed capi- 
tal and shares of stock of state banks, 
in requiring reports for purposes of assess- 
ment by a banking corporation, though 
none is required from owners of competing 
capital, are not special laws in contraven- 
tion of section 26, article V, of the con- 
stitution, the taxing officers under other 
provisions of law having authority to 
call for such reports. 

Held, that chapter 64, laws of 1929, pro- 
viding for the taxation of banking insti- 
tutions, is not invalid as delegating to 
taxing officers judicial powers, by failing 
to prescribe a definite and certain guide 
by which to determine when moneys and 
credits do or do not come in competition 
with the business of a national bank. 
Merchants’ Nat. Bk. v. Dawson County, 
93 M 310, 316 et seq., 19 P 2d 892. 

Id. Held, that chapter 64, laws of 1929, 
in providing for the classification of 
moneyed capital, and imposing certain 
duties upon the assessor, does not violate 
the constitutional provision above, but 
deals only with one subject, i.e., the taxa- 
tion of a certain class of property, the 
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classification and assessment relating di- 
rectly to that subject. : 


Operation and Effect 


In the absence of an allegation in the 
complaint of a national bank in a tax 
suit that any of its shareholders were in- 
debted to it, it will not be heard on appeal 
to assert that it was discriminated against 
in the matter of taxation of its stock, in 
that members of building and loan asso- 
ciations were, under chapter 64, laws of 
1929, (sections 84-303 to 84-308), per- 
mitted to deduct their debts from the 
amounts standing to their credit on the 


84-304. 


84-306 


books of the associations, in determining 
the value of their stock, while the same 
privilege was not extended to the bank’s 
shareholders with relation to their debts 
due the bank. Merchants’ Nat. Bk. v. Daw- 
son County, 93 M 310, 316 et seq., 19 P 
2d 892. 


References 


Commercial Credit Co. v, O’Brien, i15 
M 199, 215, 146 P 2d. 637. 


Taxation€73, 74. 
61 C.J. Taxation §§ 160 et seq., 168 et 
seq. 


(2000.2) Moneyed capital defined for taxation purposes. 


Moneyed capital is hereby defined as moneys, bonds, notes and other evi- 
dence of indebtedness, including evidences of indebtedness secured by mort- 
gage on real or personal property in the hands of individual citizens and 
corporations coming in competition with the business of national banks or 
employed in conducting a banking or investment business; provided, how- 
ever, that bonds, notes and other evidence of indebtedness in the hands of 
individuals and corporations not employed or engaged in the banking or in- 
vestment business and representing merely personal investments not made 
in competition with such business shall not be deemed moneyed capital. 
History: En. Sec. 2, Ch. 64, L. 1929. 


84-305. (2000.3) Deductions in determining moneyed capital. In 
assessing and ascertaining the value of moneyed capital for taxation, there 
shall be deducted from the amount of bonds, notes, and other evidence of 
indebtedness the amount of any deposits and any indebtedness representing 


money borrowed for use as moneyed capital. 


History: En. Sec. 3, Ch. 64, L. 1929. 


84-306. 
assessing’ shares. 


Taxation€—378(1). 
61 C.J. Taxation § 836. 


(2000.4) Book value of real estate of national banks deducted in 
In ascertaining the value of the shares of a national bank 


for the purpose of taxation there shall be deducted the book value of all real 
estate of said bank, which shall be assessed to said bank. 


History: En. Sec. 4, Ch. 64, L. 1929; 
amd. Sec. 1, Ch. 34, L. 1939. 


Constitutionality 

Ch. 34, 1, 1939 (84-306), amending this 
section, held not open to the objection 
that it offends against section 17, art. 
XII of the state constitution. Miners Na- 
tional Bank of Butte v. County of Silver 
Bow, 116 M 31, 38, 148 P 2d 538. 


Statement of Bank to Taxing Authorities 


This opinion sets forth what a bank’s 
statement may show as undivided profits 
in adding to ledger balance including cur- 
rent earnings, interest accrued but not 
paid, expense accrued but not paid, in- 
terest collected but not earned, and de- 
ducting total of interest earned but not 
collected; when refusal of taxing author- 


ities to permit deduction of unearned in- 
terest on long term notes justifiable, and 
when bank setting up reserve to make 
good possible losses on bonds and stocks 
improper, particularly where not all such 
securities depreciated in value. Miners 
National Bank of Butte v. County of Silver 
Bow, 116 M 31, 39, 41, 148 P 2d 538. 


Tax on Bank Stock Calculated by Deduc- 
tion of Book Value of Real Estate Rather 
Than Assessed Value 


Held, that under this section, the county 
assessor in calculating. the value of the 
shares of stock of a national bank for tax- 
ation purposes properly deducted the book 
value of its real estate, consisting of its 
bank building and fixtures, as fixed by 
bank examiners, from the total of its 
capital stock surplus and undivided prof- 
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its, rather than deducting the actual or Taxation€—386(2). 
assessed value of the property. Miners 61 C.J. Taxation § 848. 
National Bank of Butte v. County of 

Silver Bow, 116 M 31, 34, 148 P 2d 538. 


84-307. (2000.5) Assessment of shares of state banks—deductions. The 
shares of all state banking corporations engaged in the banking business in 
Montana shall be valued and assessed for the purpose of taxation at the full 
cash value thereof, less the value of the real estate, moneyed capital and 
other property of any such bank assessed and taxed as the property of said 


bank. 
History: En. Sec. 5, Ch. 64, L. 1929. 


84-308. (2000.6) Basis for imposition of taxes on moneys and credits, 
moneyed capital and bank shares. As a basis for the imposition of taxes 
upon the different classes of property herein specified, a percentage of the 
true and full value of each class shall be taken as follows: 


Moneys and credits, seven per centum (7%) of true and full value. 
Moneyed capital and shares of banks, both national and state, thirty per 
centum (30%) of true and full value. 


History: En. Sec. 6, Ch. 64, L. 1929. Taxation@G—351. 
61 C.J. Taxation § 804. 


CHAPTER 4 


ASSESSMENT OF PROPERTY—POWERS, DUTIES AND LIABILITY OF 
COUNTY ASSESSOR 


Section 84-401. Property assessed at cash value. 
84-402. Assessor to determine and show percentage basis and taxable value com- 
puted thereon. 
84-403. Appeal for taxpayer aggrieved at percentage assignment. 
84-404. State board of equalization to assign percentage basis, when. 
84-405. Assessor’s blanks and rolls to be provided by state board. 
84-406. When assessment to be made—credits must be assessed, how. 
84-407. Repealed. 
84-408. Repealed. 
84-409. Statement—what to contain. 
84-410. County commissioners to furnish blanks, ete. 
84-411. Statement to be filled out and returned to assessor. 
84-412. General powers of assessor. 
84-413. Method of making assessment upon refusal of statement. 
84-414. Assessment of unknown or absent owners. 
84-415. Same—in whose name property to be assessed. 
84-416. Property situated in another county. 
84-417. Consigned property. 
84-418. Trustees, guardians, executors, etc. 
84-419. Property of a firm or corporation—where assessed. 
84-420. Undistributed property of deceased persons. 
84-421. Capital stock and franchises of corporations—where assessed. 
84-422. Personal property of merchant or manufacturer. 
84-423. Property of express and stage companies, etc. 
84-424. Gas and water companies. 
84-425. Gas and water mains. 
84-426. Street railroads, bridges and ferries. 
84-427. Assessment of railroads, telegraph, telephone and electric light lines. 
84-428. Railroads—how assessed. 
84-429. Land—how assessed. 
84-430. Uniform classification of lands for taxation. 
84-431. Duty of county commissioners to provide for classification. 
84-432. Basis of classification. 
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84-433. Classification fund—warrants—payment of existing contracts. 
84-434. Tax levy for classification fund. 
84-435. Accuracy and use of classification. 
84-436. Assessment of lands for taxation. 
84-437. Notice of classification to land owners. 
84-438. Property and money in litigation. 
84-439. Property concealed, misrepresented, ete. 
84-440. Property having escaped assessment. 
84-441. Supplemental assessment. 
84-442. Assessment not illegal for informality or delay. 
84-443. Deputies for assessors. 
84-444, Traveling expenses of assessors and deputies. 
84-445. Assessors liable for unassessed property. 
84-446. County attorney must prosecute. 
84-447. Judgment—when entered against assessor. 
84-448. Annual settlements. 
84-449, County assessor to collect farm statistics. 
84-450. Delivery to commissioner of agriculture. 
84-451. Statistics, how obtained. 
84-452. Penalty for refusal to furnish statistics. 
84-453. Penalty for neglect of act by officer. 

84-401. (2001) Property assessed at cash value. 


All taxable property 


must be assessed at its full cash value. Land and the improvements thereon 


must be separately assessed. 


History: En. Sec. 5, p. 76, L. 1891; re- 
en. Sec. 3690, Pol. C. 1895; re-en. Sec. 
2502, Rev. C. 1907; re-en. Sec. 2001, R. 
C. M. 1921. Cal. Pol. C. Sec. 3627. 


Operation and Effect 


The difficulty which may confront the 
assessor in ascertaining the full cash value 
of an interest in real estate reserved by 
the grantor in himself in a deed conveying 
the land may not be taken into account 
in determining whether such interest is 
subject to taxation. Northern Pac. Ry. 
Co. v. Mijelde, 48 M 287, 304, 305, 137 
P 386. 

The stock of a national bank is assess- 
able at its full cash value, less the amount 
of property representing that stock which 
has been otherwise taxed. Dennis v. First 
Nat. Bank of Great Falls, 55 M 448, 
456, 178 P 580. 

This section is not in anywise affected 
by sections 2123 et seq. (since repealed), 
and 84-901 et seq., and is to be considered 
in connection with them. State v. State 
Board of Equalization, 56 M 413, 444, 185 
P 708. 


References 


Cited or applied as section 3690, polit- 
ical code, in First National Bank v. Prov- 
ince, 20 M 3874, 376, 51 P 821; Danforth 
v. Livingston, 23 M 558, 59 P 916; State 


84-402. 
taxable value computed thereon. 


v. Fortune, 24 M 154, 157, 60 P 1086; Daly 
Bank etc. Co. v. Board of Commrs., 33 M 
106, 81 P 950; as section 2502, revised 
codes, in State ex rel. General Electric 
Co. v. Alderson, 49 M 29, 33, 140 P 82; 
Wells Fargo Co. v. Harrington, 54 M 235, 
242, 169 P 463; Hilger v. Moore, 56 M 
146, 166, 182 P 477; State ex rel. Rankin 
v./ Harrington: 68°" MoT, 28)" 217 P °oal: 
State ex rel. Northern P. Ry. Co. v. Dun- 
can, 68 M 420, 219 P 638; Montana Nat. 
Bank v. Yellowstone County, 78 M 62, 84, 
252 P 876; Bettey v. City of Sidney, 79 
M. 314, 322, 257 P 1007; State ex. rel. 
Schoonover v. Stewart, 89 M 257, 270, 297 
P 476; Rosebud County v. Smith et al., 92 
M 75, 80, 9 P 2d 1071; State ex rel. Judd 
v. Cooney et al. 97 M75, 79,32 P 2d 851; 
Rist v. Toole County, 117 M 426, 441, 159 
P 2d 340. 


TaxationC—347. 

61 C.J. Taxation § 789 et seq. 

51 Am. Jur., Taxation, p. 614, §§ 647 et 
seq.; p. 648, §§ 696 et seq.; p. 705, §§ 780 
et seq. 

Power of board of tax review to receive 
evidence as to assessable value without 
notice to taxpayer. 113 ALR 990. 

Price paid or received by taxpayer for 
property as evidence of its value for tax 
purposes. 160 ALR 684. 


(2001.1) Assessor to determine and show percentage basis and 
The percentage basis of true and full 


value as provided for in section 84-302, shall be determined and assigned 
by the county assessors of the various counties of the state of Montana, and 
the taxable value thereupon computed when they make their annual assess- 
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ments, and copies of such assessments as provided for in section 84-411 shall 
show the taxpayer the percentage class to which the assessor has assigned 
his various classes of property for taxation and the taxable valuation 
thereof. . 

History: En. Sec. 1, Ch. 61, L. 1925; Taxation@336(1). 
amd. Sec. 1, Ch. 100, L. 1939. 61 C.J. Taxation § 772 et seq. 


References 


Chicago ete. Ry. Co. v. Powell County, 
76 M 596, 600, 247 P 1096. 


84-403. (2001.2) Appeal for taxpayer aggrieved at percentage assign- 
ment. If any taxpayer shall feel aggrieved at the percentage assignment 
so made by the county assessor, he shall have the right to appeal to the 
county board of equalization, on the percentage assignment the same as he 
now has on valuations, and also, the right to appeal from the county board 


\ of equalization to the: state board of equalization, whose findings Shall be_ 
Kees except as to, the right of review in the proper courts, ir 


sn aR II 


\History: En. Sec. 2, Ch. 61, L. 1925. Taxation@—459. 
61 C.J. Taxation § 1006. 


84-404, (2001.3) State board of equalization to assign percentage basis, 
when. The percentage basis of true and full value as provided for in section 
84-302, shall be determined and assigned by the state board of equalization, 
when it makes its annual assessment of the property, which it is required to 
assess under the constitution or the laws of this state and shall transmit such 
determination and assignment to the various county clerks with the assess- 
ments so made, and its determination shall be final except as to the right 
of review in ahs proper court. 


History: En. Sec. 3, Ch. 61, L. 1925. Taxation€—450(2, 3). 
61 C.J. Taxation § 952 et seq. 


84-405. (2001.5) Assessor’s blanks and rolls to be provided by state 
board. It shall be made the duty of the state board of equalization to pre- 
scribe such forms of assessment blanks and assessor’s rolls as will comply 
with the above provisions, grouping all the same percentage class as nearly 
as possible in one group on blanks and assessor’s roll. 


History: En. Sec. 5, Ch. 61, L. 1925. Taxation¢412. 
61 C.J. Taxation § 865 et seq. 


84-406. (2002) When assessment to be made—credits must be assessed, 
how. (1) The assessor must, between the first Monday of March and the 
second Monday of July in each year, ascertain the names of all taxable 
inhabitants, and assess all property in his county subject to taxation, except 
such as is required to be assessed by the state board of equalization, and must 
assess such property to the persons by whom it was owned or claimed, or 
in whose possession or control it was at twelve o’clock M. of the first Monday 
of March next preceding, except that such procedure shall not apply to 
motor vehicles which shall be assessed at the time fixed in (2) hereof; but 
no mistake in the name of the owner or supposed owner of real property 
renders the assessment thereof invalid. Credits must be assessed as pro- 
vided in section 84-101, subdivision 6. 
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(2) The assessor must ascertain and assess all motor vehicles in his 
county subject to taxation as of January 1st in each year, and the same 
shall be assessed to the persons by whom owned or claimed, or in whose 
possession or control such vehicle was at twelve o’clock M. of the first day 


of January in each year. 


Nothing herein contained shall relieve the applicant for registration or 
re-registration of any motor vehicle so assessed or subject to assessment of 
the duty of paying taxes thereon as a condition precedent to registration or 
re-registration in the event said taxes have not been paid by any prior appli- 
cant or owner in all cases where required to be paid. 


History: Hn. Sec. 13, p. 78, L. 1891; 
re-en. Sec. 3700, Pol. C. 1895; re-en. Sec. 
2510, Rev. C. 1907; re-en. Sec. 2002, R. 
C. M. 1921; amd. Sec. 3, Ch. 158, L. 1933; 
amd. Sec. 1, Ch. 30, L, 1935; amd. Sec. 9, 
Ch. 72, L. 1937. Cal. Pol. C. Sec. 3628. 


Constitutionality 


Assertion that legislature in amending 
this, section by enacting ch. 72, 1. 1937 
(53-114 et seq.) and making special pro- 
vision for taxing automobiles included in 
class 2 of sec. 84-301, among other prop- 
erty without first amending such section, 
unlawfully discriminated against motor ve- 
hieles, held not well made, since the legis- 
lature may properly go even to the extent 
of placing identical articles in the hands 
of different owners, different uses result- 
ing in different productivity. Held, not 
violative of art. XII, sec. 11 and art. III, 
sec. 27 of the constitution. Wheir v. Dye, 
105 M 347, 354, 73 P 2d 209. 


Federal Government Immune When Hold- 
ing Equitable Title, and It or Its Vendor 
May Recover Back 


When the United States entered into an 
enforceable option contract for the pur- 
chase of land in April, 1938, and in June 
it exercised the option, took possession and 
made extensive improvements, the formal 
deed not being delivered until Nov. 1939, 
it paid the taxes for the year 1939 under 
protest, under a clause that it might do so 
and deduct them from the purchase price, 
and assigned its claim to recover them 
back to the vendor. Held, in vendor’s 
action to recover back, that the govern- 
ment being holder of the equitable title, 
was owner for purposes of taxation, im- 
mune for the year in question, and plain- 
tiff assignee entitled to recover back. Cal- 
vin v. Custer County, 111 M 162, 168, 107 
P 2d 134. 


Meaning of “Assess” 


Where the legislature has clearly adopted 
a definition of a word used in a statute 
at variance with that found in diction- 
aries and court decisions, the supreme 
court will follow the definition as found 
in the statute; under this rule the word 


“assess” as used in this section held, to 
have the same meaning as in section 
2002.1 R. C. M. 1935, now repealed. State 
ex rel. State Board of Equalization v, 
Jacobson, 107 M 461, 464, 86 P 2d 9. 


Misnomer 


The listing of land in the name of a 
person other than the owner is not an 
irregularity or informality which, of it- 
self, does not avoid the assessment nor 
render the tax illegal or unauthorized, 
and affords no ground for restraining the 
collection, by sale of the property itself, 
of the taxes due thereon. Cobban v. 
Hinds, 23 M 338, 349, 59 P 1. 

The provisions of this section and sec- 
tion 84-415, post, are mandatory, and, with- 
the qualifications therein mentioned, re- 
quire the assessor to assess personal prop- 
erty in the name of the real owner, if 
known; if not known, then to “unknown 
owners.” A misnomer of the owner of 
personal property assessed as the property 
of a particular person vitiates the as- 
sessment, and renders a sale thereunder ~ 
void. Birney v. Warren, 28 M 64, 67, 72 
P 293. See, also, Cullen v. Western Mort- 
gage & Warranty Title Co., 47 M 513, 525, 
134 P 302. 

The fact that real property, title to 
which was claimed by adverse possession, 
had been at all times assessed to the ree- 
ord owner, the taxes, however, being paid 
by the adverse claimant during the en- 
tire ten-year period, did not affect the 
right of the latter, in view of this sec- 
tion, declaring that a mistake in the name 
of the owner does not render the assess- 
ment invalid, and section 84-442, to the 
effect that no assessment or collection of 
taxes is illegal on account of informality. 
Anderson v. Mace et al., 99 M 421, 430, ° 
45 P 2d 771. 


Operation and Effect \ 


The assessment and sale of property for 
delinquent taxes is a proceeding in in- 
vitum; the purchaser at such sale buys 
at his peril, and the rule of caveat emp- 
tor applies. Birney v. Warren, 28 M 64, 
68, 72 P 293; Larson v. Peppard, 38 M 
128, 1383, 99 P 136, 
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The authorized capital stock of a cor- 
poration engaged solely in a general real 
estate business, and which does not own 
any of its capital stock, was not taxable, 
as such, against the corporation. Butte 
Land & Investment Co. v. Sheehan, 44 M 
371, 372, 120 P 241. See note to section 
7, article XII, constitution of Montana. 

Where an assessor listed for taxation 
lands with the reservation of minerals, 
mining rights, etc., to the grantee for the 
full cash value, and at the same time, 
assessed the grantor’s reservations at a 
certain amount per acre, it was deemed 
to be a case of double taxation. The 
grantor was in no position to complain 
of the double assessment, however, as the 
only person who could do so was the one 
who was made to bear more than his pro- 
portion of the burden of taxation. Ana- 
conda C. Min. Co. v. Ravalli County, 52 
M 422, 425, 158 P 682. 


Property in Interstate Commerce Not 
Taxable , 

Personal property being transported in 
interstate commerce is beyond the reach of 
state taxation, even though its owner re- 
sides within the state seeking to make a 
levy thereon. Ford Motor Co. v. Linnane, 
102 M 325, 336, 57 P 2d 803. 


Property Must Have Acquired Situs 

In order for personal property to acquire 
a situs for the purpose of taxation, it 
must be within the state and subject to 
its jurisdiction at 12 o’clock noon on the 
first Monday of March. Ford Motor Co. 
v. Linnane, 102 M 325, 331, 57 P 2d 803. 


Tax Not Escapable by December 31st 
Trade-in 


Contention that under this act tax is 
escapable by making a practice of trad- 
ing in or selling motor vehicle on Decem- 
ber 31st each year is fallacious since the 
dealer, or purchaser would have to pay 
the tax; in such case the burden of pay- 
ing the tax is merely shifted. Wheir v. 
Dye, 105 M 347, 356, 73 P 2d 209. 


Payment of Delinquent Taxes Not Pre- 
requisite to Registration of Motor Vehicle 
Under this section, as amended by sec. 
9, eh. 72, laws of 1937, the owner of a 
. motor vehicle is not required to pay de- 


TAXATION 


linquent taxes previously assessed as a 
condition precedent to securing license 
plates, even though such taxes are not a 
lien upon realty. State ex rel. Kleve v. 
Fisch] et al., 106 M 282, 285, 77 P 2d 392. 


Application to Cars Held in Stock by 
Dealer on Tax Day 


Chapter 72, laws of 1937, amending this 
section, cannot be construed that a dealer 
must pay taxes on all cars held in stock 
on January 1 before he can sell any of 
them, or that a purchaser of such ear 
must pay all taxes assessed to the dealer 
and covering other cars before he may 
obtain license plates. He must pay the tax 
applicable to his own car, based on 33% 
per cent of the valuation at which the car 
was assessed against the dealer. State ex 
rel. Sadler v. Evans et al., 106 M 286, 
293, 77 P 2d 394. 


References 


Cited or applied as section 3700, polit- 
ical code, in Montana Coal & Coke Co. v. 
Livingston, 21 M 59, 60, 52 P 780; Dan- 
forth v. Livingston, 23 M 558, 562, 59 P 
916; Flowerree Cattle Co. v. Lewis and 
Clark Co., 33 M 32, 35, 81 P 398; Coburn 
Cattle Co. v. Small, 35 M 288, 293, 88 
P 953; as section 2510, revised codes, in 
Westchester Fire Ins. Co. v. Sullivan, 45 
M 18, 19, 121 P 472; Hill v. County of 
Lewis and Clark, 54 M 479, 483, 171 P 
929; Hayes v. Smith, 58 M 306, 312, 192 P 
615; Averill Machinery Co. v. Freebury 
Bros., 59 M 594, 598, 198 P 130; State ex 
rel. Rankin v. Harrington, 68 M 1, 17, 
217 P 681; Butte, Electric Ry. Co. v. Me- 
Intyre, 71 M 21, 22, 227 P 61; Northern 
Pac. Ry. Co. v. Musselshell Co., 74 M 81, 
87, 238 P 872; Montana Nat. Bank v. 
Yellowstone County, 78 M 62, 252 P 876; 
State v. Lewis and Clark County, 84 M 
200, 202, 274 P 854; State ex rel. Blair v. 
Kuhr, 86 M 377, 283 P 758; Simpson v. 
Silver Bow County, 87 M 83, 93, 285 P 
195; State ex rel. Schoonover v. Stewart, 
89 M 257, 297 P 476; Rosebud County v. 
Smith et al., 92 M 75, 80, 9 P 2d 1071; 
County of Musselshell v. Morris Dev. Co., 
92 M 201, 210, 11 P 2d 774; Sutter v. Seud- 
der, 110 M 390, 393, 103 P 2d 303. 


Taxation€-318. 
61 C.J. Taxation § 761. 


84-407. (2002.1) and 84-408. (2002.2) Repealed—Chapter 159, laws of 


1947. 
84-409. 


(2003) Statement—what to contain. He must require from 


each person a statement under oath setting forth specifically all the real and 
personal property owned by such person, or in his possession, or under his 
control at twelve o’clock m. on the first Monday in March. Such statement 


must be in writing, showing separately: 
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1. All property belonging to, claimed by, or in the possession, or under 
the control or management of such person. 

2. All property belonging to, claimed by, or in the possession, or under 
the control or management of any firm of which such person is a member. 

3. All property belonging to, claimed by, or in the possession, or under 
the control or management of any corporation of which such person is 
president, secretary, cashier, or managing agent. 

4. The county in which such property is situated, or in which it is 
liable to taxation, and (if liable to taxation in the county in which the 
statement is made) also the city, town, school district, road district, or other 
revenue districts in which it is situated. 

5. An exact description of all lands in parcels or subdivisions, not ex- 
ceeding six hundred and forty acres each, and the sections and fractional 
sections of all tracts of land containing more than six hundred and forty 
acres which have been sectionized by the United States government; im- 
provements, and personal property, including all vessels, steamers, and 
other water-craft, and all taxable state, county, city, or other municipal or 
public bonds, and the taxable bonds of any person, firm, or corporation, 
and deposits of money, gold-dust, or other valuables, and the names of the 
persons with whom such deposits are made, and the places in which they 
may be found; all mortgages, deeds of trust, contracts, and other obliga- 
tions by which a debt is secured, and the property in the county affected 
thereby. 

6. All solvent credits, secured or unsecured, due or owing to such per- 
son or any firm of which he is a member, or due or owing to any corpora- 
tion of which he is president, secretary, cashier, or managing agent. 

Whenever one member of a firm, or one of the proper officers of a 
corporation, has made a statement showing the property of the firm or 
corporation, another member of the firm, or another officer, need not in- 
elude such property in the statement made by him; but this statement must 
show the name of the person or officer who made the statement in which 
such property is included. 

7. All depots, shops, stations, buildings, and other structures erected 
on the space covered by the right of way, and all other property owned by 
any person, corporation, or association of persons, owning or operating any 
railroad within the county. 

The fact that such statement is not required, or that a person has not 
made such statement under oath, or otherwise, does not relieve his prop- 


erty from taxation. 
be assessed a verified list of its property 


History: En. Sec. 14, p. 78, L. 1891; 
amd. Sec. 3701, Pol. C. 1895; re-en. Sec. 
2511, Rev. C. 1907; re-en. Sec. 2003, R. C. 
M. 1921. Cal. Pol. C. Sec. 3629. 


Operation and Effect 

An increase in an assessment by the 
assessor in obedience to a void order of 
the board of equalization cannot be sus- 
tained under this section or section 84-442. 
Western Ranches v. Custer County, 28 M 
278, 283, 72 P 659. 

It was the duty of a county assessor 
to require from the agent of a company to 


in his county on the first Monday of 
March, which list, among other things, 
must have shown the particular property 
belonging to the company, and the county 
in which it was situated, or in which it 
was liable to taxation. Flowerree Cattle 
Co. v. Lewis and Clark County, 33 M 32, 
36, 81 P 398. : 

The purpose of subdivision 6 of this 
section being merely to ascertain the just 
amount and value of property subject to 
taxation, in conformity with section 1 of 
article XII of the constitution, does not 
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have the effect of exempting from taxa- 
tion property other than that enumerated 
in section 2 of said article, and it is 
therefore constitutional. Daly Bank ete. 
Co. v. Board of Commrs., 33 M 101, 107, 
81 P 950. 


The provisions of this section are gen- 
eral and applicable alike to all taxpayers, 
whether natural persons or corporations. 
Daly Bank ete. Co. v. Board of Commrs., 
33 M 101, 107, 81 P 950; Clark v. Maher, 
34 M 391, 399, 87 P 272. 


This section authorizes any taxpayer to 
deduct or have deducted from his credits 
all debts then owing by him; but it does 
not authorize the deduction of debts from 
money on hand, and, if it attempted to 
do so, would clearly violate the provisions 
of the constitution. Clark v. Maher, 34 
M 391, 399, 87 P 272. 


Snowsheds constructed of reinforced 
concrete and steel, with timber roofs, the 
walls of which on the mountain-side of the 
track were imbedded in the ground four 
feet or more, the outer walls consisting 
of a series of piers grounded in holes from 
a foot to twelve feet deep, held part of 
defendant railway company’s roadbed, and 


TAXATION 


as such assessable, under section 16, ar- 
ticle XII of the constitution, by the state 
board of equalization and not by the 
county assessor. Great Northern Ry. Co. 
v. Flathead Co., 61 M 263, 267, 202 P 198. 


References 


Cited or applied as subdivision 7, sec- 
tion 14, laws of 1891, p. 78, in Northern 
Pac. Ry. Co. v. Brogan, 52 M 461, 464, 
158 P 820; as section 2511, revised codes, 
in State v. State Board of Equalization, 
56 M 413, 438, 185 P 708; Hayes v. Smith, 
58 M 306, 312, 192 P 615; State ex rel. 
Rankin v. Harrington, 68 M 1, 17, 217 
P 681; State ex rel. Northern P. Ry. Co. 
v. Dunean, 68 M 420, 424, 219 P 638; 
Montana Nat. Bank v. Yellowstone 
County, 78 M 62, 84, 252 P 876; Rosebud 
County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071; Bank of Miles City v. Custer 
County, 93 M 291, 19 P 2d 885; Ford 
Motor Co. v. Linnane, 102 M 325, 333, 
57 P 2d 803. 


Taxation€329, 331, 332. 


61 C.J. Taxation §§ 728 et seq., 763 et 
seq. 


The board 


84-410. (2004) County commissioners to furnish blanks, etc. 
of county commissioners must furnish the assessor with blank forms of the 
statements provided for in the preceding section, affixing thereto an affi- 
davit, which must be substantially as follows: “TI, ........022... , do swear that I 
am a resident of the county of ............... (naming it), and that my postoffice 
Address Is! 20. Ngo A ; that the above list contains a full and correct 
statement of all property subject to taxation, which I, or any firm of which 
I am a member, or any corporation, association, or company of which I am 
president, cashier, secretary, or managing agent, owned, claimed, possessed, 
or controlled at twelve o’clock m. on the first Monday in March last, and 
which is not already assessed this year; and that I have not in any manner 
whatsoever transferred or disposed of any property, or placed any property 
out of said county or my possession for the purpose of avoiding any assess- 
ment upon the same, or of making this statement; and that the debts 
therein stated as owing by me are justly due and owing to others.” The 
affidavit to the statement on behalf of a firm or corporation must state the 
principal place of business of the firm or corporation, and in other respects 
must conform substantially to the preceding form. The time when taxes be- 
come delinquent, and the time of the meeting of the county board of equal- 
ization, must be stated in such form. 


History: En. Sec. 15, p. 80, L. 1891; rington, 68 M 1, 28, 217 P 681; Rosebud 


re-en. Sec. 3702, Pol. C. 1895; re-en. Sec. 
2512, Rev. C. 1907; re-en. Sec. 2004, R. C. 
M. 1921. Cal. Pol. C. Sec. 3630. 


References 

Cited or applied as section 2512, revised 
codes, in Hayes v. Smith, 58 M 306, 312, 
192 P 615; State ex rel. Rankin v. Har- 


County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071; Ford Motor Co. v. Linnane, 102 
M 325, 333, 57 P 2d 803; Lewis v. Bow- 
man, 113 M 68, 72, 121 P 2d 162. 


Taxation€-331. 
61 C.J. Taxation §§ 763 et seq. 
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84-411. (2005) Statement to be filled out and returned to assessor. The 
assessor may fill out the statement at the time he presents it, or he may de- 
liver it to the person and require him, within an appointed time, to return 
the same to him, properly filled out. The assessor must either in person or 
by mail deliver to the person making the statement a copy of the same, show- 
ing any corrections made thereto by such assessor. 


History: En. Sec. 16, p. 80, L. 1891; 
re-en. Sec. 3703, Pol. C. 1895; re-en. Sec. 
2513, Rev. C. 1907; re-en. Sec. 2005, R. C. 
M. 1921. Cal. Pol. C. Sec. 3631. 


Cross-References 


Refusal to give lists to assessor, sec. 94- 
1506. 


References 
State ex rel. Rankin v. Harrington, 68 


M 1, 28, 217 P 681; Rosebud County v. 


False statement to assessor, penalty, sec. Smith et al., 92 M 75, 80, 9 P 2d 1071. 


94-1507. 


84-412. (2006) General powers of assessor. Every assessor has power: 

1. To require any person found within such assessor’s county to make 
and subscribe an affidavit, giving his name and place of residence and 
postoffice address. 

2. To subpoena and examine any person in relation to any statement 
furnished to him, or which discloses property which is assessable in his 
county; and he may exercise this power in any county where the person 
whom he desires to examine may be found, but has no power to require 
such persons to appear before him in any other county than that in which 
the subpoena is served. Every person who refuses to furnish the state- 
ment hereinbefore required, or to make and subscribe such affidavit re- 
specting his name and place of residence, or to appear and testify when 
requested so to do by the assessor, as above provided, for each and every 
refusal, and as often as the same is repeated, forfeits to the people of the 
state the sum of one hundred dollars, to be recovered by action brought 
in the name of the assessor in any police or justice’s court. In case such 
affidavit shows the residence of the person making the same to be in any 
county other than that in which it is taken, or the statement discloses prop- 
erty in any county other than that in which it is made, the assessor must, 
in the respective case, file the affidavit or statement in his office, and trans- 
mit a copy of the same, certified by him, to the assessor of the county in 
which such residence or property is therein shown to be. All moneys re- 
covered by any assessor under the provisions of this section must by him be 
paid into the treasury of his county. 


History: En. Sec. 17, p. 81, L. 1891; 
re-en. Sec. 3704, Pol. C. 1895; re-en. Sec. 
2514, Rev. C. 1907; re-en. Sec. 2006, R. 
C. M. 1921. Cal. Pol. C. Sec. 3632. 


Cross-References 

Farm statistics collected by, sec. 84-449 
et seq. 

Hail insurance, duties, sec. 82-1501. 

Lists of purebred stock, secs, 46-1201 to 
46-1203. 

Salary, sec. 25-605. 

School district valuation, sec. 75-3724. 


Operation and Effect 


Held, that where plaintiff, in an action 
to recover taxes paid under protest, had 


not refused to furnish a statement of his 
taxable property but had furnished an 
incorrect one, the assessor was without 
power to make the arbitrary assessment 
provided for in section 84-413, but that the 
assessor should have proceeded to ascer- 
tain the facts under the powers granted 
him by this section, by citing plaintiff to 
appear before him and answer as to his 
property. Story v. Dixon, 64 M 206, 209, 
208 P 592. 


References 

State ex rel. Rankin v. Harrington, 68 
M 1, 28, 217 P 681; Montana Nat. Bank 
v. Yellowstone County, 78 M 62, 84, 252 
P 876; Rosebud County v. Smith et al., 
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92 M 75, 80, 9 P 2d 1071; Bank of Miles 
City v. Custer County, 93 M 291, 303, 19 


TAXATION 


Taxation€—319(1). 
61 C.J. Taxation § 763 et seq. 


P 2d 885. 


84-413. (2007) Method of making assessment upon refusal of statement. 
If any person, after demand made by the assessor, neglects or refuses to 
give, under oath, the statement herein provided for, or to comply with the 
other requirements of this title, the assessor must note the refusal on the 
assessment-book opposite his name, and must make an estimate of the value 
of the property of such person, and the value so fixed by the assessor must 


not be reduced by the board of county commissioners. 


History: En. Sec. 18, p. 82, L. 1891; 
amd. Sec. 3705, Pol. C. 1895; re-en. Sec. 
2515, Rev. C. 1907; re-en. Sec. 2007, R. C. 
M. 1921. Cal. Pol. C. Sec. 3633. 


Operation and Effect 

This section providing that upon re- 
fusal or neglect of a taxpayer to furnish 
to the assessor a statement of his prop- 
erty subject to taxation, the assessor may 
make an arbitrary estimate which shall 
be final, being highly penal, its scope 


' should not be extended to a ease not clear- 


ly within its provisions. 
64 M 206, 209, 208 P. 592. 

Held, that where plaintiff, in an action 
to recover taxes paid under protest, had 
not refused to furnish a statement of his 
taxable property but had furnished an in- 
correct one, the assessor was without pow- 
er to make the arbitrary assessment pro- 


84-414. 


Story v. Dixon, 


(2008) Assessment of unknown or absent owners. 


vided for in this section but that the as- 
sessor should have proceeded to ascertain 
the facts under the powers granted him by 
section 84-412, by citing plaintiff to ap- 
pear before him and answer as to his 
property. Story v. Dixon, 64 M 206, 209, 
208 P 592. 


References 


State ex rel. Rankin v. Harrington, 68 
M 1, 28, 217 P 681; Montana Nat. Bank 
v. Yellowstone County, 78 M 62, 84, 252 P 
876; Rosebud County v. Smith et al., 92 
M 75, 80, 9 P 2d 1071; Bank of Miles 
City v. Custer County, 93 M 291, 303, 19 
P 2d 885; Superior Coal Co. v. Musselshell 
Co. et al., 98 M 501, 41 P 2d 14. 


TaxationG—336(2). 
61 C.J. Taxation § 772 et seq. 


If the owner 


or claimant of any property, not listed by another person, is absent or un- 
known, the assessor must make an estimate of the value of such property. 


History: En. Sec. 19, p. 82, L. 1891; 
re-en. Sec. 3706, Pol. C. 1895; re-en. Sec. 
2516, Rev. C. 1907; re-en. Sec. 2008, R. 
C. M. 1921. Cal. Pol. C. Sec. 3635. 

References 

Cited or applied as section 3706, polit- 


84-415. 


(2009) Same—in whose name property to be assessed. 


ical code, in Birney v. Warren, 28 M 64, 
67, 72 P 293; State ex rel. Rankin v. Har- 
rington, 68 M 1, 17, 28, 217 P 681; Rose- 
bud County v. Smith et al., 92 M 75, 80, 
9 P 2deJ07 1, 


51 Am. Jur. 641, Taxation, § 685. 


If the 


name of the absent owner is known to the assessor, the property must be 
assessed in his name; if unknown, the property must be assessed to un- 


known owners. 


History: En. Sec. 20, p. 82, L. 1891; 
re-en. Sec. 3707, Pol. C. 1895; re-en. Sec. 
2517, Rev. C. 1907; re-en. Sec. 2009, R. C. 
M. 1921. Cal. Pol. C. Sec. 3636. 


Operation and Effect 


The owner of personal property (a trac- 
tion engine) which had been left stand- 
ing on open ground near a town for more 
than a year, apparently not in the care 
or custody of anyone, and bearing the 
impress of abandoned property, was in no 
position to complain that it had been 


assessed to “unknown owners” and sold 
for delinquent taxes, where he had done 
nothing in the way of notifying the as- 
sessor that it was his property nor made 
an effort to pay or offer to pay the taxes. 
Averill Machinery Co. v. Freebury Bros., 
59 M 594, 598, 198 P 130, cited as 251%, 
revised codes. 


References 


Cited or applied as section 3707, polit- 
ical code, in Birney v. Warren, 28 M 64, 
67, 72 P 293; Hill v. County of Lewis and 
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Clark, 54 M 479, 483, 171 P 929; State ex 
rel, Rankin v. Harrington, 68 M 1, 17, 28, 
217 P 681; Rosebud County v. Smith et 


84-419 


Scudder, 110 M 390, 393, 103 P 2d_ 303; 
State v. North American Car Corporation, 
edie My tbe 645 Pode l Gls aba 


al., 92 M 75, 80, 9 P 2d 1071; Sutter v. 


84-416. (2010) Property situated in another county. The assessor, as 
soon as he receives a statement of any taxable property situated in another 
county, must make a copy of such statement for each county in which the 
same is situated, and transmit the same by mail to the assessor of the proper 


county, who must assess the same as other taxable property therein. 


History: En. Sec. 3708, Pol. C. 1895; 
re-en. Sec. 2518, Rev. C. 1907; re-en. Sec. 
2010, R. C. M. 1921. Cal. Pol. C. Sec. 3637. 


Operation and Effect 


Where live stock was caused to be 
driven by a corporation from the county 
in which it maintained its headquarters, 
where its real estate was situated, and 
where its business manager and foreman 
resided, into another county to be winter- 
fed, but with the intention of having it 
returned to the former county in the fol- 


84-417, 


lowing spring, the situs of such live stock 
for the purposes of taxation was in the 
former county. Flowerree Cattle Co. v. 
Lewis and Clark County, 33 M 32, 37, 
81 P 398. 


References 


State ex rel. Rankin v. Harrington, 68 
M 1, 17, 28, 217 P 681; Rosebud County 
v. Smith et al., 92 M 75,-80, 9 P 2d 1071. 


TaxationCG-322. 
61 C.J. Taxation § 775. 


(2011) Consigned property. All personal property consigned 


for sale to any person within this state from any place out of the state must 


be assessed as other property. 


History: En. Sec. 21, p. 82, L. 1891; 
re-en. Sec. 3709, Pol. C. 1895; re-en. Sec. 
2519, Rev. C. 1907; re-en. Sec. 2011, R. C. 
M. 1921. Cal. Pol. C. Sec. 3638. 


References 
State ex rel. Rankin v. Harrington, 68 


84-418. 


(2012) Trustees, guardians, executors, etc. 


M 1, 28, 217 P 681; Rosebud County v. 
Smith et al., 92 M 75, 80, 9 P 2d 1071. 


Taxation©€—85. 
61 C.J. Taxation § 194. 


When a person is 


assessed as agent, trustee, bailee, guardian, executor, or administrator, his 
representative designation must be added to his name, and the assessment 
entered on a separate line from his individual assessment. 


History: En. Sec. 22, p. 82, L. 1891; 
re-en. Sec. 3710, Pol. C. 1895; re-en. Sec. 
2520, Rev. C. 1907; re-en. Sec. 2012, R. 
C. M. 1921. Cal. Pol. C. Sec. 3639. 


References 
State ex rel. Rankin v. Harrington, 68 


84-419. 


M 1, 17, 28, 217 P 681; Rosebud County 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 


TaxationG—414, 416. 
61 C.J. Taxation §§ 868-872. 


(2013) Property of a firm or corporation—where assessed. The 


property of every firm and corporation must be assessed in the county where 
the property is situate, and must be assessed in the name of the firm or 


corporation. 

History: En. Sec. 23, p. 82, L. 1891; 
re-en. Sec. 3711, Pol. C. 1895; re-en. Sec. 
2521, Rev. C. 1907; re-en. Sec. 2013, R. C. 
M. 1921. Cal. Pol. C. Sec. 3641. 


Cross-Reference 
Fraternal benefit societies, taxation, sec. 
40-2133. 


Operation and Effect 


The provisions of this section apply 
equally to all kinds of property. Flower- 
ree Cattle Co. v. Lewis and Clark County, 
33 M 32, 35, 81 P 398; Coburn Cattle Co. 
v. Small, 35 M 288, 293, 88 P 958. 

Personal property, particularly that of 
an intangible character, such as credits 
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84-416 
|[Repealed 
[L. 51, c. 84 
Sec. 1, p. 53 


84—420 


represented by notes and mortgages, has 
its situs only at the domicile of the owner 
for purposes of taxation. Gallatin County 
v. Beattie, 3 M 173, 174; Holland v. Com- 
missioners, 15 M 460, 461, 462, 39 P 575; 
Monidah Trust v. Sheehan, 45 M 424, 431, 
123 P 692. 


84-420. 


TAXATION 


References 


State ex rel. Rankin v. Harrington, 68 
M 1, 17 et seq., 217 P 681; Fergus Motor 
Co. v. Sorensen, 73 M 122, 136, 235 P 422. 


TaxationG~276, 418. 

61 C.J. Taxation §§ 651 et seq., 660-1, 
666-7, 669-671. 

51 Am. Jur. 712, Taxation, §§ 793 et seq. 


(2014) Undistributed property of deceased persons. The un- 


distributed or unpartitioned property of deceased persons may be assessed 
to the heirs, guardians, executors, or administrators, and a payment of taxes 
made by either binds all the parties in interest for their equal proportions. 


History: En. Sec. 24, p. 82, L. 1891; 
re-en. Sec. 3712, Pol. C. 1895; re-en. Sec. 
2522, Rev. C. 1907; re-en. Sec. 2014, R. C. 
M. 1921. Cal. Pol. C. Sec. 3642. 


Operation and Effect 


An assessment to the “estate” of a de- 
ceased person is tantamount to an as- 
sessment to his heirs, guardians of his 
heirs, executors of his will or administra- 
tors of his estate, as the case may be, if 
they have actual notice of it, since the 
purpose of this section is to assure that 


84-421. 


notice to some interested person shall be 
given and to provide that payment, when 
made, shall bind all parties in interest. 
Hill v. County of Lewis and Clark, 54 M 
479, 483, 171 P 929. 


References 


Rosebud County v. Smith et al., 92 M 
755.°80,49°P 2d 1071. 


Taxation€—84, 
61 C.J. Taxation § 191 et seq. 
51 Am. Jur. 646, Taxation, §§ 693-695. 


(2015) Capital stock and franchises of corporations—where 


assessed. The capital stock and franchises of corporations and persons, ex- 
cept as otherwise provided, must be listed and taxed in the county, town, 
or district where the principal office or place of business of such corporation 
or person is located; if there be no principal office or place of business in 
the state, then at the place in the state where any such corporation or per- 


son transacts business. 


History: En. Sec. 3713, Pol. C. 1895; 
re-en. Sec. 2523, Rev. C. 1907; re-en. Sec. 
2015, R. C. M. 1921. 


Operation and Effect 


Shares of stock, if within the state, 
whether belonging to residents or non- 
residents are proper subject for taxation. 
State ex rel. Rankin v. Harrington, 68 M 
1, 17 et seq., 217 P 681. 

Id. Shares of stock in corporations are 
deemed intangible property taxable at 
the residence of their owner, except where 
there is such a combination of circum- 
stances as produce what is referred to in 


84-422. 


(2016) Personal property of merchant or manufacturer. 


the books as a business situs as distin- 
guished from the domicile of their owner. 


References 


Montana Nat. Bank v. Yellowstone 
County, 78 M 62, 84, 252 P 876; Rosebud 
County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071; Bank of Miles City v. Custer 
County, 93 M 291, 302,19 P 2d 885. 


Taxation€>276, 278. 


61 C.J. Taxation §§ 651 et seq., 655, 
660-1, 666-7, 669-671. 
51 Am. Jur. 737, Taxation, §§ 822 et seq. 


The 


personal property belonging to the business of a merchant or of a manufac-’ 
turer must be listed in the town or district where his business is carried on. 


History: En. Sec. 25, p. 83, L. 1891; 
re-en. Sec. 3714, Pol. C. 1895; re-en. Sec. 
2524, Rev. C. 1907; re-en. Sec. 2016, R. 
Cre. 1921. 


References 
Cited or applied as section 3714, polit- 


ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Small, 35 M 288, 293, 
88 P 953; State ex rel. Rankin v. Harring- 
ton, 68 M 1, 17 et seq., 217 P 681; Rose- 
bud County v. Smith et al., 92 M 75, 80, 
9 P- 2d 1071. 
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TaxationG~263. 61 C.J. Taxation § 637. 
84-423. (2017) Property of express and stage companies, etc. The per- 


sonal property of express, transportation, and stage companies, steamboats, 
vessels, and other water-craft must be listed and assessed in the county, 
town, or district where such property is usually kept. 


History: Hn. Sec. 26, p. 83, L. 1891; 
re-en. Sec. 3715, Pol. C. 1895; re-en. Sec. 
2525, Rev. C. 1907; re-en. Sec. 2017, R. 
Cc. M. 1921. 


Operation and Effect 

All of the tangible property of an ex- 
press company is liable to taxation. Wells 
Fargo & Co. v. Harrington, 54: M 235, 244, 
169 P 463. 

References 

Cited or applied as section 3715, polit- 


84-424. 


(2018) Gas and water companies. 


ical code, in ¥lowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Small, 35 M 288, 294, 
88 P 953; as section 26, Laws of 1891, in 
Wells Fargo Co. v. Harrington, 54 M 235, 
240, 169 P 463; State ex rel. Rankin v. 
Harrington, 68 M 1, 17 et seq., 217 P 
681; Rosebud County v. Smith et al., 92 
M 75, 80, 9 P 2d 1071. 


Taxation@260, 262. 
61 C.J. Taxation § 662 et seq. 
21 Am. Jur. 787, Taxation, § 883. 


The personal property and 


franchises of gas and water companies must be listed and assessed in the 
county, town, or district where the principal works are located. 


History: ; En...Sec.,27,.p. 83; L. 1891; 
-re-en. Sec. 3716, Pol. C. 1895; re-en. Sec. 
2526, Rev. C. 1907; re-en. Sec. 2018, R. 
C. DM 192i. 


Operation and Effect 


A water right owned by a water com- 
pany was properly assessed in a school 
district where its place of business and 
principal works were located, and into the 
limits, of which water was conveyed by 
pipe-lines for distribution to the inhabi- 
tants. Helena Water Works Co. v. Settles, 
37 M 237, 240, 95 P 838. 


84-425. 


(2019) Gas and water mains. 


References 


Cited or applied as section 3716, polit- 
ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Smith, 35 M 288, 294, 
88 P 953; as section 27, laws of 1891, in 
Wells Fargo & Co. v. Harrington, 54 M 
235, 169 P 463; State ex rel. Rankin v. 
Harrington, 68 M 1, 21,217 P 681; Rose- 
bud County v. Smith et al., 92 M 75, 80, 
9: Pi 2d 1071. 

Taxation€=276. 

61 C.J. Taxation §§ 670, 671. 

51 Am. Jur. 823, Taxation, §§ 935 et seq. 


Gas and water mains and pipes 


laid in roads, streets, or alleys are personal property. 


History: En. Sec. 28, p. 83, L. 1891; 
amd. Sec. 3717, Pol. C. 1895; re-en. Sec. 
2527, Rev. C. 1907; re-en. Sec. 2019, R. 
Uc dtels * 


References 
State ex rel. Rankin v. Harrington, 68 


84-426. 


M 1, 21, 217 P 681; Rosebud County v. 
Smith et al., 92 M 75, 80, 9 P 2d 1071. 


Taxation@—67. 
61 C.J. Taxation § 154 et seq. 


(2020) Street railroads, bridges and ferries. Street railroads 


and bridges, and ferries, and their franchises, owned by persons or corpo- 
rations, must be listed and assessed in the county, town, or district where 
such property or any portion thereof is located, and the track of the rail- 


road and the bridge are personal property. 


History: En. Sec. 29, p. 83, L. 1891; 
re-en. Sec. 3718, Pol. C. 1895; re-en. Sec. 
2528, Rev. C. 1907; re-en. Sec. 2020, R. 
C. M. 1921. 


Operation and Effect 
The frequent use of the prefix “street” 


in statutes similar to this and the fol- 
lowing section indicates the intention of 
the legislature to maintain the distinction 
between “railroads” and “street railroads,” 
and suggests that in construing enactments 
touching railroads they should not be held 
to apply to street railroads unless the in- 
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tention that they shall so apply is ap- 
parent. Helena ete. Ry. Co. v. City of 
Helena, 47 M 18, 34, 130 P 446. 

Held, under this section, that the con- 
stituent parts of a street railway track 
are personal property and taxable as such 
under the classification act, falling with- 
in class 7, at forty per cent of its true 
and full value as property not included 
in the preceding six classes. Butte Elec- 
tric Ry. Co. v. Brett, 80 M 12, 16, 257 
P 478, 


84.427. 
tric light lines. 


TAXATION 


References 


Cited or applied as section 2528, revised 
codes, in Northern Pac. Ry. Co. v. Brogan, 
52 M 461, 469, 158 P 820; as section 29, 
laws of 1891, in Wells Fargo & Co. v. Har- 
rington, 54 M 235, 240, 169 P 463; State 
ex rel. Rankin v. Harrington, 68 M 1, 21, 
217 P 681; Rosebud County v. Smith et 
al., 92 M_ 75, 80, 9 P 2d 1071. 


Taxation€=260, 276, 284. 

61 C.J. Taxation §§ 667, 668. 

51 Am. Jur., Taxation, p. 788, § 884; 
p-. 790, § 887 et seq. 


(2021) Assessment of railroads, telegraph, telephone and elec- 
Railroads operated or situated in one county and not 


assessed by the state board of equalization, telegraph, telephone, and electric 
light lines and similar properties situated in one county, and their fran- 
chises; canals, ditches, and flumes, situated in one county and the franchises 
of the same, must be listed and assessed in the county in which such property 
is located, and the assessor must require the owner of such property, or his 
agent, or any officer of a corporation owning the same, to make a verified 
statement containing a list of the number of miles such property is operated 


or situated in the county, and the value thereof. 


History: En. Sec. 30, p. 83, L. 1891; 
re-en. Sec. 3719, Pol. C. 1895; re-en. Sec. 
2529, Rev. C. 1907; amd. Sec. 1, Ch. 24, 
L. 1921; re-en. Sec. 2021, R. C. M. 1921. 


Operation and Effect 


So much of a telegraph line used ex- 
clusively for railroad purposes, extending 
along a right of way across the state, as 
is within any given county, is assessable 
by the assessor of that county, and not 
by the state board of equalization as part 
of the “roadway.” Northern Pac. Ry. Co. 
v. Brogan, 52 M 461, 469, 158 P 820. 


84-428, 


(2022) Railroads—how assessed. The 


References 


Cited or applied as section 2529, revised 
codes, in Helena ete. Ry. Co. v. City of 
Helena, 47 M 18, 34, 130 P 446; Wells 
Fargo & Co. v. Harrington, 54 M 235, 240, 
169 P 463; State ex rel. Rankin v. Har- 
rington, 68 M 1, 18, 217 P 681; Rose- 
bud County v. Smith et al., 92 M 75, 80, 
91Pi2d.107 1: 


TaxationG=276, 284. 

61 C.J. Taxation §§ 270, 662 et seq., 669. 

51 Am. Jur., Taxation, p. 790, §§ 887 et 
seq.; p. 803, §§ 906 et seq. 


franchise, roadway, 


roadbed, rails, and rolling-stock of all railroads operated in more than one 
county in this state must be assessed by the state board of equalization as 
_hereinafter provided. Other franchises, if granted by the authorities of a 
county or city, must be assessed in the county or city within which they were 
granted; if granted by any other authority, they must be assessed in the 
county in which the corporations, firms, or persons owning or holding them 
have their principal place of business. 


History: En. Sec. 11, p. 76, L. 1891; 
re-en. Sec. 3696, Pol. C. 1895; re-en. Sec. 
2508, Rev. C. 1907; re-en. Sec. 2022, R. 
C. M. 1921. Cal. Pol. C. Sec. 3628. 


Operation and Effect 


So much of a telegraph line used ex- 
clusively for railroad purposes, and ex- 
tending along the right of way across the 
state, as is within any given county, is 
assessable by its assessor, and not by the 


state board of equalization as part of the 
“roadway.” Northern Pace. Ry. Co. v. 
Brogan, 52 M 461, 469, 158 P 820. 

See Clark v. Maher, 34 M 391, 399, 87 
P 272, for a discussion of this section 
prior to its amendment. 

Snowsheds constructed of reinforced 
concrete and steel, with timber roofs, the 
walls of which on the mountain-side of 
the track were embedded in the ground 
four feet or more, the outer walls consist- 
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ing of a series of piers grounded in holes 
from a foot to twelve feet deep, held 
part of defendant railway company’s road- 
bed, and as such assessable, under section 
16, article XII, constitution, by the state 
board of equalization and not by the coun- 
ty assessor. Great Northern Ry. Co. v. 
Flathead Co., 61 M 263, 267, 202 P 198. 

Id. Cooking utensils forming a neces- 
sary and usual equipment of cars used for 
boarding railway construction crews are 
part of its rolling stock and as such sub- 
ject to assessment for taxation by the 
state board of equalization only. 


References 
Cited or applied as section 2508, revised 


84-429. 


84-430 


codes, in Northern Pac. Ry. Co. v. County 
of Musselshell et al., 54 M 96, 169 P 53; 
as section 11, laws of 1891, in Wells Fargo 
& Co. v. Harrington, 54 M 235, 240, 169 
P 463; State ex rel. Rankin v. Harrington, 
68 M 1, 18, 217 P 681; Rosebud County 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 


Taxation€=317. 

61 C.J. Taxation § 734 et seq. 

o1 Am. Jur. 790, Taxation, §§ 887 et seq. 

What property is within provision in re- 
lation to local taxation of certain railroad 
property under statute or constitution pro- 
viding for assessment or taxation of rail- 
road property by state commission or 
board. 80 ALR 252. 


(2023) Land—how assessed. All other taxable property must 


be assessed in the county, city, or district in which it is situated. Land 
must be assessed in parcels or subdivisions not exceeding six hundred and 
forty acres, and tracts of land containing more than six hundred and forty 
acres, which have been sectionized by the United States government, must 
be assessed by sections or fractions of sections. 


The assessor must set aside one line in the assessment book for the de- 
scription of each six hundred and forty acres of land, or less, the number 
of acres to be entered in one column, the description in another column, 
value in another column, value of improvements in another column, and 
the total in the total column. He must also set aside a line in the assess- 
ment book for the description of each town or city lot, the description to be 
entered in one column, the value in another column on the same line, the 
value of improvements in another column, and the total in the total column ; 
provided, that all of the unimproved lots of the same value, situate in 
one block, or belonging to the same party, may be described and assessed 
in one line in the manner above provided for each lot. It is the intention 
hereby that each parcel and lot show in its own line, and opposite the de- 
scription thereof, the separate value of the same and the value of the im- 
provements thereon. 

History: En. Sec. 12, p. 77, L. 1891; 
re-en. Sec. 3697, Pol. C. 1895; re-en. Sec. 


2509, Rev. C. 1907; re-en. Sec. 2023, R. 
C. M. 1921. Cal. Pol. C. Sec. 3628. 


of 1891, p. 73, in Northern Pac. Ry. Co. v. 
Brogan, 52 M 461, 464, 158 P 820; State 
ex rel. Rankin v. Harrington, 68 M 1, 18, 
217 P 681; State ex rel. Northern P. Ry. 
Co. v. Duncan, 68 M 420, 423 et seq., 219 
P 638; State ex rel. Schoonover v. Stew- 
art, 89 M 257, 271, 297 P 476; Rosebud 
County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071; State ex rel. Tillman v. District 
Court, 101 M 176, 182, 53 P 2d 107. 


Cross-Reference 


Improvements on state lands, how as- 
sessed, sec. 81-928. 


References 

Cited or applied as section 3697, polit- 
ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Small, 35 M 288, 293, 
88 P 953; cited in part as section 12, laws 


TaxationG-255, 260, 421(1-9). 
61 C.J. Taxation §§ 631, 635, 885, 886. 
51 Am. Jur. 652, Taxation, §§ 701 et seq. 


84.430. (2024) Uniform classification of lands for taxation. It is here- 
by made the duty of the state board of equalization to provide for a general 
and uniform method of classifying lands, for the purposes for which they, 
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TAXATION 


may be valuable, in the state of Montana for the purpose of securing an 
equitable and uniform basis of assessment of said lands for taxable purposes. 


History: Ch. 89, Laws of 1919, was an 
earlier act. This section en. Sec. 1, Ch. 
239, L. 1921; re-en. Sec. 2024, R. C. M. 
1921. 


Operation and Effect 


The object of sections 84-430 to 84-437 
requiring a uniform classification of lands 
for taxation purposes is to determine their 
relative values; a grouping of lands ac- 
cording to the uses for which they are 
valuable; whatever their character, they 
must be separately assessed on a uniform 
basis, i.e., their full cash value; the intent 


of the statute is to place lands of the 
same general character in the same class, 
not to place the same value upon all lands 
in the same class. State ex rel. Schoonover 
v. Stewart, 89 M 257, 270, 297 P 476. 


References 

State ex rel. Federal Land Bk. v. Hays, 
86 M 58, 68, 282 P 32; Rosebud County 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 


Taxation¢—410. 
61 C.J. Taxation § 865. 
51 Am. Jur. 201, Taxation, §§ 150 et seq. 


84-431. (2025) Duty of county commissioners to provide for classifica- 
tion, It is hereby made the duty of the board of county commissioners of the — 
several counties of the state of Montana to provide, in such manner as they 
may determine, for the classification of all lands, except vacant lands in 
forest reserves, Indian reservations and unsurveyed lands, within their re- 
spective counties, which classification must be made and a record thereof 
kept upon such maps and plats, and entered in such books of record, as may 
be prescribed by the state board of equalization. Such maps and plats and 
books of record shall be. official records of the county. A certified copy 
of all such records as may be desired shall be furnished to the state board 
of equalization and the state board of equalization shall provide for the 
payment to the several counties the cost of preparing such copy of the 
records so provided for, as they may require. 

History: En. Sec. 2, Ch. 239, L. 1921; 86 M 58, 68, 282 P 32; State ex rel. 
re-en. Sec. 2025, R. C. M. 1921. Schoonover v. Stewart, 89 M 257, 270, 


297 P 476; Rosebud County v. Smith et 


References al., 92 M 75, 9 P 2d 1071. 


State ex rel. Federal Land Bk. v. Hays, 


84-432. (2026) Basis of classification. All lands shall be classified into: 
1. Agricultural lands. 

2. Irrigated or non-irrigated buds. 

3. Grazing lands. 

4. Timber lands and stump lands. 

5. Lands bearing stone, coal, or valuable deposits. 

6. Lands bearing natural gas, petroleum, or other mineral deposits. 

7. Lands which may be valuable for more than one purpose shall be 


so classified. All lands shall be classified in accordance with the legal 
subdivision thereof. 


The state board of equalization may provide for such other and addi- 
tional subdivisions of classification herein enumerated as they may deem 
proper. 


History: En. Sec. 3, Ch. 239, L. 1921; 


ex rel. Federal Land Bk. v. Hays, 86 M 
re-en. Sec, 2026, R. C. M. 1921. 


58, 68, 282 P 32; State ex rel. Schoonover 
v. Stewart, 89 M 257, 270, 297 P 476; 
Rosebud County v. Smith et al., 92 M 75, 
9 P. 2d. 1071. 


References 


State ex rel. Northern P. Ry. Co. v. 
Duncan, 68 M 420, 424, 219 P 638; State 
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84-433. (2027) Classification fund—warrants—payment of existing con- 
tracts. (1) The board of county commissioners shall create and establish 
a fund to be known as the “Classification Fund.” All warrants drawn in 
payment of work and labor performed, in the payment of service rendered 
under any contract for the classification of land in any county shall be 
drawn on the classification fund. The board of county commissioners of any 
county which has heretofore procured the performance of any work or 
labor or the rendering of any services in the classification of land in 
the county for taxation or assessment purposes, or incurred any expenses 
pursuant to the provisions of chapter 89 of the laws of the sixteenth legis- 
lative assembly, and have not compensated the person or persons for such 
work, labor or services, or paid such expenses incurred, are hereby author- 
ized and empowered, and it is hereby made the legal duty of such board, 
to pay such person or persons for such work, labor or services, and such 
expenses incurred out of the classification fund of said county. 


(2) Any and all contracts heretofore entered into by the boards of 
county commissioners of the various counties for the classification of lands 
under chapter 89 of the laws of the sixteenth session of the legislative as- 
sembly of Montana are hereby declared to be validated and in full force and 
effect, and it is hereby made the duty of the various boards of county com- 
missioners where contracts for said classification are partially performed to 
complete the same according to the terms of said contracts; provided, 
however, that the said boards of county commissioners may make such 
supplemental contracts as they deem necessary for the purpose of carry- 
ing out the terms of this act. 

(3) Whenever at any time before the completion of any contract for 
classification under the terms of this act or of chapter 89 of the laws of 
the sixteenth legislative assembly of the state of Montana, a new county 
is formed, containing any portion of the county included in said contract, 
such new county shall assume the uncompleted portion of said contract, 
so far as it applies to the territory within said new county, and such por- 
tion of said contracts shall be an obligation of said new county in the 
same manner as if said contract had been originally entered into by 
said county; and whenever, before the completion of any contract as 
above described, a portion of one county is taken from said county and 
added to another county, such county to which said territory is added 
shall assume the uncompleted portion of said contract so far as it applies 
to the territory transferred and such portion of said contract shall be an 
obligation of said enlarged county in the same manner as if said contract 
had been originally entered into by said county to which such territory is 
transferred. 


History: En. Sec. 4, Ch. 239, L. 1921; M 257, 270, 297 P 476; Rosebud County 
re-en. ae 2027, RB. C. M. 1921. | vy. Smith et al., 92 M 75, 9 P 2d 1071. 


References Counties€-161; Taxation€—338. 
eo St t. 89 20 C.J.S. Counties § 231; 61 C.J. Taxa- 
States ex rel. Schoonover v. Stewart, tion §776 et seq. 


84.434, (2028) Tax levy for classification fund. The board of county ) 


commissioners of each county shall levy annually a tax not to exceed one 
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mill upon all of the properties situate in said county subject to taxation, 
which shall be levied and collected in the same manner as other taxes. 

All moneys collected in pursuance of the aforesaid levy shall be by 
the county treasurer deposited to the credit of the “classification fund” 
and shall not be used for any purpose other than as herein provided. 
Whenever the classification of all lands in any county shall have been 
completed and all warrants drawn upon the elassification fund shall have 
been paid, the special levy herein provided shall cease and shall not be 
made by the board of county commissioners. 

History: En. Sec. 5, Ch. 239, L. 1921; - M 257, 270, 297 P 476; Rosebud County 


re-en. Sec. 2028, R. C. M. 1921. v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 
References Counties@>192. 
State ex rel. Schoonover v. Stewart, 89 20 C.J.S. Counties § 281. 


84-435. (2029) Accuracy and use of classification. The classification 
herein provided shall be full, complete and accurate, and shall be used as 
the basis upon which land values shall be fixed for purpose of assessment and 
taxation. 

History: En. Sec. 6, Ch. 239, L. 1921; References 


re-en. Sec. 2029, R. C. M. 1921. State ex rel. Schoonover vy. Stewart, 89 
M 257, 270, 297 P 476; Rosebud County 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 


84-436. (2030) Assessment of lands for taxation. It shall be the duty 
of the county assessor to assess all lands for taxation purposes in accordance 
with the classification, as made by the board of county commissioners. 

History: En. Sec. 7, Ch. 239, L. 1921; References 
re-en. Sec. 2030, R. C. M. 1921. State ex rel. Schoonover v. Stewart, 89 
M 257, 270, 297 P 476; Rosebud County 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 

84-4387. (2031) Notice of classification to land owners. It shall be the 
duty of the board of county commissioners to cause to be mailed by regis- 
tered mail, return card requested, to each owner a notice of the classifica- 
tion of the land owned by him. If the owner of any land is dissatisfied with 
the classification of his land, the board of county commissioners shall 
make such investigation as they deem necessary to determine the true 
and correct classification of such land and when so determined, the same 
shall be classified in the manner ordered by the board of commissioners. 


History: En. Sec. 8, Ch. 239, L. 1921; M 257, 270, 297 P 476; Rosebud County 
re-en. Sec. 2031, R. C. M. 1921. v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 


A / 


References Taxation@=363. 
State ex rel. Schoonover v. Stewart, 89 61 C.J. Taxation § 812. 


84-438. (2032) Property and money in litigation. Money and property 
in litigation in possession of a county treasurer, or of a court or a clerk 
thereof, or receiver, must be assessed to such treasurer, clerk, or receiver, 
and the taxes paid thereon under the direction of the court. 

History: En. Sec. 32, p. 84, L. 1891; References 


re-en. Sec. 3721, Pol. C. 1895; re-en. Sec. Rosebud County v. Smith et al. 92 M 
2540, Rev. C. 1907; re-en. Sec. 2032, R. C. 75, 80, 9 P 2d 1071. 


M. 1921. Cal. Pol. C. Sec. 3647. 


Taxation€=87. 
61 C.J. Taxation § 195 et seq. 


442 


ASSESSMENT OF PROPERTY 84-442 


84-439. (2033) Property concealed, misrepresented, etc. Any property 
wilfully concealed, removed, transferred, or misrepresented by the owner 
or agent thereof to evade taxation, upon discovery, must be assessed at not 
exceeding ten times its value, and the assessment so made must not be re- 


duced by the board of county commissioners. 


History: Ap. p. Sec. 33, p. 84, L. 1891; 
amd. Sec. 3722, Pol. C. 1895; re-en. Sec. 
2541, Rev. C. 1907; re-en. Sec. 2033, R. C. 
M. 1921. Cal. Pol. C. Sec. 3648. 


84-440. 


(2034) Property having escaped assessment. 


References 


Rosebud County v. Smith et al., 92 M 
75, 9 P 2d 1071. 

Taxation@=353. 

61 C.J. Taxation § 809. 

51 Am. Jur. 676, Taxation, §§ 734-736. 


Any property 


discovered by the assessor to have escaped assessment may be assessed at 
any time, if such property is in the ownership or under the control of the 
same person who owned or controlled it at the time it should have/ been 


‘assessed. 


History: Ap. p. Sec. 33, p. 84, L. 1891; 
amd. Sec. 3723, Pol. C. 1895; re-en. Sec. 
2542, Rev. C. 1907; re-en. Sec. 2034, R. C. 
M. 1921. Cal. Pol. C. Sec. 3649. 


Operation and Effect 


Where, after the assessment-roll had 
passed out of the assessor’s hands and 
the county board of equalization had ad- 
journed, that officer discovered, listed for 
assessment, and assessed under the author- 
ity of this section, personal property be- 
longing to the undistributed estate of 
a deceased person, the fact that the ex- 
ecutors in charge of it were thus deprived 
of a right to appeal to the board of 
equalization did not invalidate the addi- 
tional assessment, since the property was 
taxable, and appeal to the board is avail- 
able, not to him who has concealed prop- 


84-441. 


(2035) Supplemental assessment. 


| 


erty, but who has delivered to the assessor 
a sworn statement of all his taxable prop- 
erty. Hill et al. v. County of Lewis and 
Clark, 54 M 479, 171 P 929. 


References 


Butte & Superior Min. Co. v. McIntyre, 
71 M 254, 262, 229 P 730; Simpson v. Sil- 
ver Bow County, 87 M 83, 93, 285 P 195; 
Rosebud County v. Smith et al., 92 M 75, 
80, 9 P 2d 1071; Ford Motor Co. v. Lin- 
nane et al., 102 M 325, 334, 57 P 2d 803. 


Taxation¢G362. 
61 C.J. Taxation § 809. 


When statute of limitation commences 
to run against action to recover taxes on 
property withheld or omitted from tax list. 
131 ALR 822. 


When any personal property 


liable to taxation is brought into a county at any time after the second Mon- 
day of July, and such property has not been assessed for that year, it 
must be listed and assessed the same as if it had been in the county at 
the time of the regular assessment, and the tax must be collected by the 
assessor, aS provided in this code, at any time. 


History: En. Sec. 4022, Pol. C. 1895; of the current year, not to property which 
re-en. Sec. 2740, Rev. C. 1907; re-en. Sec. 
2035, R. C. M. 1921. 


was not in the state on that date. Ford 
Motor Co. v. Linnane, 102 M 325, 334, 57 


P 2d 803. ; 
Property Affected 


Held, that this section applies to prop- 
erty which was not, but should have been, 
assessed as of the first Monday of March 


References 


Rosebud County v. Smith et al., 92 M 
7D,sau., 9 Pad 1074) 


84.442. (2036) Assessment not illegal for informality or delay. No 
assessment or act relating to assessment or collection of taxes is illegal on 
account of informality, nor because the same was not completed within the 


time required by law. 
443 


84-444 
(2038 RCM’35) 
Amended 


SL. 
Sec 


en 
"49 


BE es 


ieee 


115 | 
20. | 


84-443 ~ 


History: En. Sec. 4014, Pol. C. 1895; 
re-en. Sec. 2732, Rev. C. 1907; re-en. Sec. 
2036, R. C. M. 1921. Cal. Pol. C. Sec. 3885. 


Operation and Effect 


The listing of land in the name of a 
person other than the owner is but an 
irregularity or informality which, of it- 
self, does not avoid the assessment or 
render the tax illegal or unauthorized. 
Cobban v. Hinds, 23 M 338, 349, 59 P 1. 

An increase in an assessment by the as- 
sessor in obedience to a void order of the 
board of equalization cannot be sustained 
under this section or section 84-409, ante. 
Western Ranches v. Custer County, 28 M 
278, 283, 72 P 659. 

We hold the notice did not comply with 
the statute. Therefore, it was void, and, 
in law, no notice at all. No legal notice 
having been given, the sale was void. True, 
this section says: “No assessment or act 
relating to assessment or collection of taxes 
is illegal on account of informality.” How- 
ever, this departure from legal requirement 
is not an informality. It is a matter of 


84.443, 


(2087) Deputies for assessors. 


TAXATION 


substance and is vital. Perham vy. Putnam 
et al., 82 M 349, 267 P 305. 

The fact that real property, title to 
which was claimed by adverse possession, 
had been at all times assessed to the 
record owner, the taxes, however, being 
paid by the adverse claimant during the 
entire ten-year period, did not affect the 
right of the latter, in view of section 
84-406, declaring that a mistake in the 
name of the owner does not render the 
assessment invalid, and this section, to 
the effect that no assessment or collection 
of taxes is illegal on account of informal- 
ity. Anderson v. Mace et al. 99 M 421, 
430, 45 P 2d 771. 


References 


Rosebud County v. Smith et al. 92 M 
75, 80, 9 P 2d 1071; County of Musselshell 
v. Morris Dev.~Co., 92 M 201, 210, 11°'P 
2d 774. 


TaxationG=318, 319(2), 440. . 
61 C.J. Taxation §§ 746, 761, 907, 912. 


The board of county commis- 


sioners may allow the assessor such a number of deputies to be appointed by 
him as will, in the judgment of the board, enable the assessor to complete the 
assessment within the time prescribed by law. 


History: En. Sec. 4012, Pol. C. 1895; 
re-en. Sec. 2736, Rev. C. 1907; re-en. Sec. 
2037, R. C. M. 1921; amd. Sec. 1, Ch. 135, 
L. 1929. 


84-444. 


(2088) Traveling expenses of assessors and deputies. 


References 


Rosebud County v. Smith et al., 92 M 
75, 80, 9 P 2d 1071. 


TaxationG-315. 
61 C.J. Taxation § 714. 


The 


assessor in each county in this state shall be paid the actual and necessary 
traveling expenses, not exceeding two hundred dollars ($200.00) in any one 
year, and his deputies shall be paid the actual and necessary traveling ex- 
penses not exceeding fifty dollars ($50.00) each, in any one month, during 
the months of March, April, May and June, incurred while in the per- 
formance of official duty, upon presenting and filing verified claims therefor, 
supported by vouchers for each item of expense to the board of county com- 
missioners of their respective county; provided, that in counties in which 
the county assessor has no deputy or deputies, that he shall be paid the 
actual and necessary traveling expenses by him incurred, not to exceed one 
hundred dollars ($100.00) in any one month, during the months of March, 
April, May, and June of each year while in the performance of official duty, 
upon presenting and filing verified claims therefor, supported by vouchers 
for each item of expense, to the board of county commissioners of his county. 


History: En. Sec. 1, Ch. 44, L. 1909; 75, 80, 9 P 2d 1071; Williams v. Sorenson, 
re-en. Sec. 2038, R. C. M. 1921; amd. Sec. 106 M 122, 127, 75 P 2d 784. 
1, Ch. 43, L. 1925; amd. Sec. 1, Ch. 56, 
L. 1935; amd. Sec. 1, Ch. 14, L. 1943. 
References 


Rosebud County v. Smith et al., 92 M 
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Taxation¢+316. 
61 C.J. Taxation § 743 et seq. 


ASSESSMENT OF PROPERTY 84-450 


84-445. (2039) Assessors liable for unassessed property. The assessor 
and his sureties are liable on his official bond for all taxes on property with- 
in the county which, through his wilful failure or neglect, is unassessed. 


History: En. Sec. 40, p. 87, L. 1891; 
re-en. Sec. 3734, Pol. C. 1895; re-en. Sec. 
2553, Rev. C. 1907; re-en. Sec. 2039, R. 
C. M. 1921. Cal. Pol. C. Sec. 3660. 


Operation and Effect 


Under section 93-3203 and the rule that 
a separate liability of the principal can- 
not be joined in an action on the bond 
against the surety, held that an action 
by a county against its assessor to recover 
from him money lost to it by reason of 
his willful failure and neglect to assess 


84-446. (2040) County attorney must prosecute. The county attorney 
must, after the assessor completes the assessment book for the year, com- 
mence an action on the assessor’s bond for the amount of taxes lost from 
such wilful failure or neglect. 


History: En. Sec. 41, p. 87, L. 1891; 
re-en. Sec. 3735, Pol. C. 1895; re-en. Sec. C. M. 1921. Cal. Pol. C. Sec. 3661. 


84-447. (2041) Judgment—when entered against assessor. On the trial 
of such action, the value of the property unassessed being shown, judgment 
for the amount of taxes that should have been collected thereon must be 
entered. 

History: En. Sec. 42, p. 87, L. 1891; 2555, Rev. C. 1907; re-en. Sec. 2041, R. C. 
re-en. Sec. 3736, Pol. C. 1895; re-en. Sec. M. 1921. Cal. Pol. C. Sec. 3662. 

84-448, (2042) Annual settlements. Every assessor, county: attorney 
and county treasurer must annually, on the first Monday of January, make 
a settlement with the county clerk of all transactions connected with the 
revenue for the previous year, and every county treasurer, on the expiration 
of his office, must make such settlement. 


property, was improperly joined with an 
action against a surety company on the 
official bond of that officer. County of 
Silver Bow v. Kelly et al., 68 M 194, 197, 
216 P 1106. 


References 


Rosebud County v. Smith et al., 92 M 
75, 80, 9 P 2d 1071. 


Taxation@—324. 
61 C.J. Taxation § 747 et seq. 


2554, Rev. C. 1907; re-en. Sec. 2040, R. 


History: En. Sec. 199, p. 128, L. 1891; 
re-en. Sec. 4016, Pol. C. 1895; re-en. Sec. 
2734, Rev. C. 1907; re-en. Sec. 2042, R. 
Cc. M. 1921. 


Counties@94(4); District and Prosecut- 
ing Attorneys@7(1); Taxation€—319(1). 
20 C.J.S. Counties §§ 150, 152; 27 C.J.S. 
District and Prosecuting Attorneys § 12; 


61 C.J. Taxation § 728 et seq. 


84-449. (2043) County assessor to collect farm statistics. It shall be 
the duty of each county assessor and his deputies, at the time of making the 
annual assessment of property to collect such statistics in relation to farm 
products and agricultural resources from each farm owner, operator or 
renter as shall be called for by the commissioner of agriculture and on 
blanks to be prepared and furnished by the commissioner of agriculture. 

History: En. Sec. 1, Ch. 187, L. 1921; Taxation€+319(1). 
re-en. Sec. 2043, R. C. M. 1921. 61 C.J. Taxation § 728 et seq. | 

84-450. (2044) Delivery to commissioner of agriculture. The original 
blanks upon which the statistics are gathered by the county assessor and his 
deputies shall be returned by them to the commissioner of agriculture 
immediately on completion of his assessment work and not later than 
July first each year. 

History: En. Sec. 2, Ch. 187, L. 1921; 
re-en. Sec. 2044, R. C. M. 1921. 
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84-451. (2045) Statistics, how obtained. If for any reason the county 
assessor or his deputy is unable to obtain the statistics from any farm 
owner, operator or renter, he shall obtain them from the most reliable source, 
so that the returns may be complete. 


History: En. Sec. 3, Ch. 187, L. 1921; 
re-en. Sec. 2045, R. C. M. 1921. 


84-452. (2046) Penalty for refusal to furnish statistics. Any farm 
owner, operator, or renter refusing to furnish the information called for in 
section 84-449, or wilfully furnishes fraudulent information to any county 
assessor or his deputy, upon proper request therefor, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be fined in a sum not less 
than ten dollars, nor more than one hundred dollars, and cost of prosecution. 


History: En. Sec. 4, Ch. 187, L. 1921; Taxation€325. 
re-en. Sec. 2046, R. C. M. 1921. 61 C.J. Taxation § 756. 


84-453. (2047) Penalty for neglect of act by officer. Any county 
assessor or deputy county assessor who shall wilfully neglect or refuse in 
whole or in part to perform the duties required in this act, shall be deemed 
guilty of a misdemeanor and, upon conviction thereof, shall be fined a sum 
of not less than twenty dollars, nor more than two hundred dollars, and 
the cost of prosecution. 


History: En. Sec. 5, Ch. 187, L. 1921; 
re-en. Sec. 2047, R. C. M. 1921. 


CHAPTER 5 
ASSESSMENT BOOK—FORM—CONTENTS—DISPOSAL 


Section 84-501. Property—how listed. 
84-502. Form of assessment book. 
84-503. Assessment book, when to be completed—affidavit. 
84-504. Map book. 
84-505. Assessment and map book delivered to and kept by clerk. 
84-506. Statement by assessor to state board of equalization. 
84-507. Penalty for failure of assessor to complete assessment book and transmit 
statement. 
84-508. Persons claiming ownership of land desiring to be assessed. 
84-509. Commissioners to furnish assessor maps. 
84-510. List of lands sold by state to be transmitted by state land agent. 
84-511. Defects in form of assessment book may be supplied. 
84-512. Omissions in delinquent lists—how corrected. 
84-513. Publication of such lists. 
84-514. Abbreviations. 
84-515. Fines and forfeitures to be paid to county treasurer. 


84-501. (2048) Property—how listed. The assessor must prepare an 
assessment book with appropriate headings, alphabetically arranged, unless 
otherwise directed by the state board of equalization, in which must be 
listed all property within the county, and in which must be specified in 
separate columns, under the appropriate head: 

1. The name of the person to whom the property is assessed. 


2. Land, by township, range, section, or fractional section; and when 
such land is not a United States land division or subdivision, by metes and 
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bounds, or other description sufficient to identify it, giving an estimate of 
the number of acres, not exceeding in each and every tract six hundred and 
forty acres, locality, and the improvements thereon. 

3. City and town lots, naming the city or town, and the number of the 
lot and block, according to the system of numbering in such city or town, 
and improvements thereon. 

4. All personal property, showing the number, kind, amount, and qual- 
ity; but a failure to enumerate in detail such personal property does not 
invalidate the assessment. 

d. The cash value of real estate, other than city or town lots. 

6. The cash value of improvements on such real estate. 

7. The cash value of city and town lots. 

8. The cash value of improvements on city and town lots. 

9. The cash value of improvements on real estate assessed to persons 
other than the owners of the real estate. | 

10. The cash value of all personal property, exclusive of money. 

11. The amount of money. 

12. Taxable improvements owned by the person, firm, association, or 
corporation located upon land exempt from taxation must, as to the manner 
of assessment, be assessed as other real estate upon the assessment roll. No 
value, however, must be assessed against the exempt land, nor under any 
circumstances must the land be charged with or become responsible for the 
assessment made against any taxable improvements located thereon. 

18. The school, road, and other revenue districts in which each piece 
of property assessed is situated. 

14. The total value of all property. 

15. The figure one (1), in separate columns, opposite the name of every 
person liable to pay a poll tax. 

16. Such other things as the state board of equalization may require. 


History: En. Sec. 34, p. 84, L. 1891; References 
re-en. Sec. 3724, Pol. C. 1895; re-en. Sec. Cited or applied as section 3724, polit- 
2543, Rev. C. 1907; re-en. Sec. 2048, R. C. ical code, in Hilburn v. St. Paul ete. Ry. 
M. 1921. Cal. Pol. C. Sec. 3650. Co., 23 M 229, 242, 58 P 551; Danforth 
v. Livingston, 23 M 558, 562, 59 P 916; 


Operation and Effect 

An assessor must list all property in 
his county in an assessment book under 
appropriate headings. State ex rel. Fad- 
ness v. Hie, 53 M 138, 146, 162 P 164. 


Belknap Realty Co. v. Simieo et al., 67 
M 359, 361, 215 P 659; State ex rel. Blair 
v. Kuhr, 86 M 377, 381, 283 P 758. 


Taxation€—408 et seq. 
61 C.J. Taxation § 864 et seq. 
51 Am. Jur. 633, Taxation, §§ 673 et seq. 


84.502. (2049) Form of assessment book. The form of the assessment 
book must be as directed by the state board of equalization, and in those 
counties for which said board does not prescribe a different form it must 


be substantially as follows: 
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Assessment book of the property of ..........:..... county, for the year 19......, 
assessed to the owner, when known, and if not known, to unknown owner. 


Remarks 
Ags} UBS 5: 5 See ORE IOI Be SDT MOREE NTN rN OPO 
TOTO CANA. Oe Ge RO cass aac ank oottecee dn cdazicuaanetaia meas aie eee 


Total value of all property after equalization by the state 
Doar “of Pequatiza trgmy oo cee ee AS Aaa raece ep ean saree ee 


Total value: of all\property Lor: taxation. (2). ceeece et sae cn-geohy-oha-neve sere 
Deductinovs-on account of debts dne:ict..L Leia... 
Tal valuGsiok BLP PLOMOLTHY: see. desc gees ck ponte ce AN CCNE ee Ane nee EE Re 
PVBTOUSE Ad FIOM OY adeno se-nctepsantiee seve seterannicer esata actors teaaretee geese eee eee 
Valine of perbotial property oles oc ---cteeeenot treet acer caoeen eee Manne eee 


Value of improvements on real estate assessed to persons 
other than the owners of the real estate. Value of im-| 
PROVOMENES, sLRALT COT se conse cvcanen starch poke el sgn omateh geee! Soccer aa eae 


Value.of cityand towillotay...2O%.,. Tere a. chee eeeeccin eee 
Value of improvements thereon ................ FO, PARR: he acdc 
Value of real estate other than city and town lots .....................-.- 
Number of mines, value of same and net proceeds .......................- 


School, road, or other district in which located ............0..2.2.0.. 


INT DATO BOTS ee eo aeons Rage sts ees toc aires sapioaneee tse ot neea eer 
Bee Oe COG Seek. 5 ape ee gees eee 
= ae Bb. 
pa esl t LO pee l--os ee crrerrter mel sketees eek eave toe H ao 
. ® 
8 dita. E TR CHGN ceca 8h gee cae eae ee Sas 
a HK 1a o I a EPR eee al Pa 
ee fe a2 Ranges It) orieW. 2on-1 cea ekeee eee ee oe ae FS 
SLO aiid oe Township N. or 8 Ss 
2 A . 4 OWUSH TP ING, OF, iv cevtergs tet wat eaten eal ee ar SEs 
® ° : 
A tebe wit SB eChiOn dea a one as-ater ese Cb cet aH g 
Bes Sige Sh) ES BOs PASHAN SES RG SEES LOS a 5 Se ORs SB ie eas ee BE Viet 
ae sk) Nae 
re Subdivision of section (.....cc0c%.selecious----Mepe he detshee 
Residence’ veor net eetlernne. +4. beand.1tnte--odt-ee-moeiel 
UC AXPRYETAY TAM OSS riesen® ard canis eee meds eh eel 3 ee eee eee 
When Ctax’ ppaiith he oa a) bila ah Raat ORL aR Ue aaa 


History: En. Sec. 3725, Pol. C. 1895; erty is within the limits of cities or towns, 
re-en. Sec. 2544, Rev. C. 1907; re-en. Sec. and what is elsewhere. State ex rel. City 


2049, R. C. M. 1921. of Butte v. Weston, 29 M 125, 129, 74° P 
415. 
Operation and Effect 
The assessment book must be so kept TaxationG—412. 
that it will appear therefrom what. prop- 61 C.J. Taxation § 866 et seq. 


84-503. (2050) Assessment book, when to be completed—affidavit. On 
or before the second Monday in July, in each year, the assessor must com- 
plete his assessment book. He must take and subscribe an affidavit, in the 


assessment book, to be substantially as follows: “TI, -...002.... , assessor of 
det rll county, do swear that between the first Monday in March and the 
second Monday in July, nineteen hundred and ..........0......... , I have made 


diligent inquiry and examination to ascertain all the property within the 
county, subject to assessment by me, and that the same has been assessed on 
the assessment, book, equally and uniformly, according to the best of my 
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judgment, information, and belief, at its full cash value; and that I have 
faithfully complied with all the duties imposed on the assessor under the 
revenue laws; and that I have not imposed any unjust or double assessment 
through malice or ill will or otherwise; nor allowed any one to escape a 
Just and equal assessment through favor, or reward, or otherwise.” But 
the failure to take or subscribe such an affidavit, or any affidavit, will not 
in any manner affect the validity of the assessment. 


History: Ap. p. Sec. 1697, 5th Div. References 
Comp. Stat. 1887; amd. Sec. 19, p. 91, Ex. 
L. 1887; en. Sec. 36, p. 86, L. 1891; re-en. ical code, in State ex rel. City of Butt 

‘ . y 0 utte 
Sec. 3726, Fol. C. 1895; re-en. Sec, 2545, y. Weston, 29 M 125, 130, 74 P 415; State 
Rev. C. 1907; re-en. Sec. 2050, R. C. M. ox rel. Federal Land Bk. v. Hays, 86 M 


Cited or applied as section 3726, polit- 


1921. Cal. Pol. C. Sec. 3652. 58, 282 P 32. 
Operation and Effect np an, 
An assessor is required to have his as- Taxation€433. 
sessment book completed on or before the 61 C.J. Taxation § 902. 


second Monday of July. State ex rel. Fad- 
ness v. Hie, 53 M 138, 146, 147, 162 P 164. 


84-504. (2051) Map book. The assessor must, when directed so to do 
by the board of commissioners, in a map book make a plat of the various 
blocks within any incorporated city or town, and mark thereon, in each sub- 
division, the name of the person to whom it is assessed. 


History: En. Sec. 3727, Pol. C. 1895; Taxation¢G—410. 
re-en. Sec. 2546, Rev. C. 1907; re-en. Sec. 61 C.J. Taxation § 865. 
2051, R. C. M. 1921. 


84-505. (2052) Assessment and map book delivered to and kept by 
clerk. As soon as completed, the assessment book, together with the map 
book and statements, must be delivered to the county clerk, who must im- 
mediately give notice thereof, and of the time the board of commissioners 
will meet to equalize assessments, by publication in a newspaper, if any is 
printed in the county; if none, then in such manner.as the board may direct ; 
and in the meantime the assessment book must remain in his office for the 
inspection of all persons interested. 


History: En. Sec. 387, p. 86, L. 1891; lize assessments. State ex rel. Fadness v. 
re-en. Sec. 3728, Pol. C. 1895; re-en. Sec. Hie, 53 M 138, 146, 162 P 164, 
2547, Rev. C. 1907; re-en. Sec. 2052, R. C. 


M. 1921. Cal. Pol. C. Sec. 3654. References 
j Cited or applied as. section 3728, polit- 
Operation and Effect ical code, in State ex rel. City of Butte 


An assessor’s assessment book, when vy. Weston, 29 M 125,130, 74 P 415. 
eompleted, must be delivered to the coun- 
ty clerk, who must give notice of the : 
fact by publication, and also that the Taxation’ 420; 
board of commissioners will meet to equa- 61 C.J. Taxation § 908 et seq. 


84-506. (2053) Statement by assessor to state board of equalization. 
On the second Monday in July in each year, the assessor of each county 
must transmit to the state board of equalization a statement, showing: 

1. The several kinds of personal property. 

2. The average and total value of each kind. 

8 The number of livestock, number of bushels of grain, number of 
pounds, or tons, of any article sold by the pound or ton. 

4, When practicable, the separate value of each class of land, specifying 
the classes and the number of acres in each. 
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History:- En. Sec. 3729, Pol. C. 1895; 
re-en. Sec. 2548, Rev. C. 1907; re-en. Sec. 
2053, R. C. M. 1921. Cal. Pol. C. Sec. 3655. 


84-507. (2054) Penalty for failure of assessor to complete assessment 
book and transmit statement. Every assessor who fails to complete his 
assessment book, or who fails to transmit the statement mentioned in the 
preceding section to the state board of equalization, forfeits the sum of one 
thousand dollars to be recovered on his official bond, for the use of the 
county, or to be deducted from his salary by the board of county commis- 
sioners. 


History: En. Sec. 3730, Pol. C. 1895; 
re-en. Sec. 2549, Rev. C. 1907; re-en. Sec. 
2054, R. C. M. 1921. Cal. Pol. C. Sec. 3656. 


84-508. (2055) Persons claiming ownership of land desiring to be 
assessed. ands once described on the assessment book need not be de- 
scribed a second time, but any person claiming the same, and desiring to be 
assessed therefore, may have his name inserted with that of the person to 


Taxation€-319(1). 
61 C.J. Taxation § 728 et seq. 


TaxationG324., 
61 C.J. Taxation § 747 et seq. 


whom such land is assessed. 


History: En. Sec. 3731, Pol. C. 1895; 
re-en. Sec. 2550, Rev. C. 1907; re-en. Sec. 
2055, R. C. M. 1921. Cal. Pol. C. Sec. 
3657. 


Operation and Effect 


Where lands were sold with reservations 
in the grantor of minerals, mining rights, 
etce., the grantor was entitled as of right 
under this section to have its name in- 
serted upon the assessment-roll with each 
of its grantees, and to have the reservation 
in every instance assessed to it and not 
to its grantee upon proper request. Ana- 


84-509. 


(2056) Commissioners to furnish assessor maps. 


conda ©. Min. Co. v. Ravalli County, 52 
M 422, 426, 158 P 682, 

Where property is assessed in the name 
of a certain person and another, claiming 
it, desires to be assessed therefor he may 
under this section, have his name inserted 
in the assessment book with that of the 
former, and his request in that behalf 
should be sent to the county assessor and 
not to the county treasurer. Sutter v. 
Scudder, 110 M 3890, 395, 103 P 2d 303. 


TaxationG-438. 
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The board of 


county commissioners must provide maps for the use of the assessor, show- 
ing the private lands owned or claimed in the county, and if surveyed under 
authority of the United States, the divisions and subdivisions of the survey. 
Maps of cities and villages or school districts may in like manner be pro- 
vided. The cost of making such maps is a county charge, and must be paid 
from the county general fund. 


History: En. Sec. 3732, Pol. C. 1895; 
re-en. Sec. 2551, Rev. C. 1907; re-en. Sec. 
2056, R. C. M. 1921. Cal. Pol. C. Sec. 3658. 


84-510. (2057) List of lands sold by state to be transmitted by state 
land agent. On or before the first Monday in March in each year, the state 
land agent must make out and transmit to the assessor of each county where 
lands or lots lie that may have been sold by the state, for which certificates 
of purchase, patents, or deeds have issued, during the year preceding, cer- 
tified lists of such lands or lots, giving a description thereof by divisions cr 
subdivisions, or lots and blocks, together with the names of the purchasers 
thereof. 


History: En. Sec. 3733, Pol. C. 1895; Operation and Effect 


re-en. Sec. 2552, Rev. C. 1907; re-en. Sec. 
2057, R. C. M. 1921. Cal. Pol. C. Sec. 3659. 


This section was enacted for the sole 
purpose of advising the several county as- 
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sessors with respect to such lands as may 
have been sold by the state for which 
either certificates of purchase or patents 
have issued, to the end that such lands 
might be listed to the vendees and as- 
sessed. Courtney v. Missoula County, 21 
M 591, 594, 55 P 359. 


84-511. 


84-515 


References 


Cited or applied as section 2552, revised 
codes, in Hayes v. Smith, 58 M 306, 312, 
192 P 615; Ford Motor Co. v. Linnane, 
102 M 325, 333, 57 P 2d 803. 


Taxation€=213. 
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(2058) Defects in form of assessment book may be supplied. 


Omissions, errors, or defects in form in any original or duplicate assessment 
book, when it can be ascertained therefrom what was intended, may, with 
the consent of the county attorney, be supplied or corrected by the assessor 
at any time prior to the sale for delinquent taxes, and after the original 
assessment was made. 


History: En. Sec. 193, p. 127, L. 1891; 
re-en. Sec. 4010, Pol. C. 1895; re-en. Sec. 


84-512. (2059) Omissions in delinquent lists—how corrected. When 
the omission, error, or defect has been carried into a delinquent list or any 
publication, the list or publication may be republished as amended, or notice 
of the correction may be given in a supplementary publication. 


History: En. Sec. 194, p. 127, L. 1891; TaxationCG—630. 
re-en. Sec. 4011, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1548 et seq. 
2729, Rev. C. 1907; re-en. Sec. 2059, R. C. 
M. 1921. Cal. Pol. C. Sec. 3882. 


84-513. (2060) Publication of such lists. The publication must be made 
in the same manner as the original publication, and for not less than one 
week. 


History: En. Sec. 195, p. 127, L. 1891; 
re-en. Sec. 4012, Pol. C. 1895; re-en. Sec. 


84-514. (2061) Abbreviations. In the assessment of land, advertise- 
ment and sale thereof for taxes, initial letters, abbreviations, and figures 
may be used to designate the township, range, section, or parts of section. 

History: En. Sec. 196, p. 127, L. 1891; TaxationG—421(9), 658(4). 
re-en. Sec. 4013, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation §§ 883, 1596. 
2731, Rev. C. 1907; re-en. Sec. 2061, R. C. 

M. 1921. Cal. Pol. C. Sec. 3884. 

84-515. (2062) Fines and forfeitures to be paid to county treasurer. 
The fines, forfeitures, and penalties incurred by a violation of any of the 
provisions of this title must be paid into the treasury for the use of the 
county where the person against whom the recovery is had resides. 


2728, Rev. C. 1907; re-en. Sec. 2058, R. C. 
M. 1921. Cal. Pol. C. Sec. 3881. 


2730, Rev. C. 1907; re-en. Sec. 2060, R. C. 
M. 1921. Cal. Pol. C. Sec. 3883. 


History: En. Sec. 198, p. 127, L. 1891; 
re-en. Sec. 4015, Pol. C. 1895; re-en. Sec. 
2733, Rev. C. 107; re-en. Sec. 2062, R. C. 


NOTE.—The word “title” in the above 
section referred to the entire taxation 
laws from sections 2498 to 2780, revised 


M. 1921. codes, 1907. 


CHAPTER 6 
EQUALIZATION OF TAXES BY COUNTY BOARDS OF EQUALIZATION 


Section 84-601. County commissioners—when to equalize assessment. 


84-602. Equalization of assessments. 
84-603. Application for reduction in valuations. 
84-604. Examination of applicant. 
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84—601 : TAXATION 
84-605. Change of valuation of class of property—hearing necessary. 
84-606. Witnesses may be subpoenaed. 
84-607. Assessor to be present—statement of pr operty not assessed. 
84-608. County commissioners to use records in equalizing. 
84-609. Board may direct assessor to assess in certain instances. 
84-610. County clerk must keep record of proceedings and make oath. 

84-601. 


(2113) County commissioners—when to equalize assessment. 


The board of county commissioners is the county board of equalization, and 
must meet on the third Monday of July in each year to examine the assess- 
ment book and equalize the assessment of property in the county. It must 
continue in session for that purpose from time to time until the business of 
equalization is disposed of, but not later than the second Monday in 


August. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891; appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2572, Rev. C. 1907; re-en. Sec. 
2113, R. C. M. 1921. Cal. Pol. C. Sec. 
3672. 


Appeal to the Courts 


Under the law as it stood in 1898, it 
was held that since there was no statute 
providing for an appeal from the action 
of the county assessor and board of 
county commissioners, sitting as a board 
of equalization, under sections 3700 et 
seq. and sections 3780-3785, of the polit- 
ical code of 1895, courts: would not inter- 
fere with the action of such officers where 
the assessor acted fairly and honestly and 
the board gave the plaintiff a fair hearing. 
Danforth v. Livingston, 23 M 558, 562, 
563, 59 P 916. 

In the absence of fraud of the adoption 
of a fundamentally wrong principal of as- 
sessment by the taxing officers, a taxpayer 
may not have recourse to the courts in the 
first instance to rectify an alleged exces- 
sive or erroneous assessment, the remedy 
provided by the statutes for having assess- 
ments adjusted by the county and state 
boards of equalization being exclusive in 
the absence of the contingencies referred 
to. Belknap Realty Co. v. Simineo et al., 
67 M 359, 361, 215 P 659, 


Employment of Tax Experts 


Held, that since under the law it is the 
duty of the board of county commissioners 
as the ex officio county board of equaliza- 
tion to adjust and equalize the assessments 
made by the assessor, i.e., to increase or 
lower them, it had the implied power to 
contract with experts to furnish it infor- 
mation relative to reclassification, re- 
appraisal and revaluing the real property, 
with the improvements thereon in a city 
to enable it intelligently to perform its 
duties as such board of equalization. (This 
holding not to be understood as declaring 
that the board of equalization may enter 


into such a contract as would deprive the 
assessor of his duty imposed by law, or to 
relieve him of his official obligation.) State 
ex rel. Blair v. Kuhr, 86 M 377, 381, 283 P 
758. 

While the board of county commission- 
ers is without power to enter into a con- 
tract for services the performance of 
which is cast upon another county official 
or board, it may contract with a private 
individual for information relative to 
matters of taxation to aid it in the per- 
formance of its duties as a county board 
of equalization, even though, incidentally, 
the information received may aid other 
officials in the performance of their duties, 
provided the grant of power is to be found 
in the statutes. Simpson v. Silver Bow 
County, 87 M 83, 93, 285 P 195. 


Responsibilities 


Held under former statutes that the 
board of county commissioners, sitting as 
a board of equalization, is responsible for 
the correctness of the assessment book of 
the county. State v. Commrs. of Yellow- 
stone Co., 12 M 503, 509, 31 P 78. 


Term 


While boards of equalization are pro- 
vided for in the constitution, their periods 
of life are prescribed by the legislature, 
and they cannot hold for any other or 
longer period than the legislature has 
fixed. So, when a county board ad- 
journed on the second Monday of August, 
as provided in the above section, its term 
of existence for that year absolutely ex- 
pired. Matador L. & C. Co. v. Custer Co., 
28 M 286, 287, 72 P 662. 


References 


Cited or applied as section 2572, revised 
codes, in State ex rel. Fadness v. Hie, 53 
M 1388, 147, 162 P 164; Butte Electric Co. 
v. McIntyre, 71 M 21, 23, 227 P 61; Yel- 
lowstone Packing Co. v. Hays, 83 M 1, 
12, 268 P 555. 
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84-602. (2114) Equalization of assessments. The board has power after 
giving notice in such matter as it may by rule prescribe, to increase or lower 
any assessment contained in the assessment book, so as to equalize the 
assessment of the property contained therein and make the assessment 
_ conform to the true value of such property in money, and immediately 
after reaching a decision, the board shall notify the taxpayer, in writing, 
of such decision, specifying the change, if any, made in the assessment; 
said notice to be given by registered mail, addressed to the taxpayer at 
his last known place of residence. The board also has power, in the 
event that any class of property is assessed as a class, at more or less than 
its actual value, by the county assessor and the valuation of such property 
within the county demands a general reclassification by raising or lowering 
all of the property in said class a certain percentage, the same may be done 


by the board of county commissioners. 


. History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; this section en. Sec. 2573, Rev. C. 
1907; re-en. Sec. 2114, R. C. M. 1921; amd. 
Sec. 1, Ch. 43, L. 1927; amd. Sec. 1, Ch. 
187, GL. 1935. 


Operation and Effect 


See State v. Ellis, 15 M 224, 227, 38 P 
1079, as to the power of the county board 
of equalization to increase or lower as- 
sessments under this section. 

Referred to as partially defining the 
powers and duties of the board of county 
commissioners, sitting as a board of 
equalization, in relation to individual as- 
sessments and the changes it may make in 


84-603. 


(2115) Application for reduction in valuations. 


them. State ex rel. Fadness v. Hie, 53 M 
138, 147, 162 P 164. 


References 


Cited or applied as section 3781, polit- 
ical code, in Montana Ore Purchasing Co. 
v. Maher, 32 M 480, 486, 81 P 13; as sec- 
tion 2573, revised codes, in Anaconda 
Copper Min. Co. v. Ravalli County et al., 
56 M 530, 186 P 332; Belknap Realty Co. 
v. Simineo et al., 67 M 359, 361, 215 P 
659; Yellowstone Packing Co. v. Hays, 83 
M 1, 12, 268 P 555; State ex rel. Blair v. 
Kuhr, 86 M 377, 381, 283 P 758. 


51 Am. Jur. 681, Taxation, §§ 741-792. 

Provisions of tax statute as to time for 
performance of acts by boards or officers 
as mandatory or directory. 151 ALR 248. 


No reduction 


must be made in the valuation of property unless the party affected thereby, 
or his agent, makes and files with the board on or before the Ist day of 
August, a written application therefor, verified by his oath. Said application 
shall specifically describe the property involved and shall state the facts 
upon which it is claimed such reduction should be made. The board of 
county commissioners shall, however, have the right to raise or lower the 
valuation of all of one class of property in a county, as provided in the 


preceding section. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2574, Rev. C. 1907; re-en. Sec. 
2115, R. C. M. 1921; amd. Sec. 2, Ch. 187, 
I. 1933; amd. Sec. 1, Ch. 103, L, 1945. 
Cal. Pol. C. Sec. 3674. 


Operation and Effect 

As a condition precedent to the reduc- 
tion of the valuation of property, the 
party affected thereby, or claiming a re- 
duction, or his agent, must file a written 
application therefor with the board of 


equalization, verified by his oath, show- 
ing the facts upon which such reduction 
is claimed. Before a plaintiff in an action 
to recover taxes paid to the county 
treasurer, claimed to be unlawfully as- 
sessed, could be entitled to relief, his 
complaint should show a compliance with 
this essential condition. Barrett v. Shan- 
non, 19 M 397, 399, 400, 48 P 746. 
Defining the powers and duties of the 
board of county commissioners, sitting as 
a board of equalization, in relation to 
individual assessments and the changes 
it may make in them. State ex rel. Fad- 
ness v. Hie, 53 M 138, 147, 162 P 164. 
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When Statutory Remedies are Available 


Where taxes upon lands were valid but 
are complained of as excessive, the ques- 
tion of their excessiveness must primarily 
have been presented to the county board 
of equalization, under this section before 
resort may be had to the statutory reme- 
dies. Thwing v. Weiser et al., 65 M 28, 
210 P 750. 

In the absence of fraud or the adoption 
of a fundamentally wrong principle of as- 
sessment by the taxing officers, a tax- 
payer may not have recourse to the courts 
in the first instance to rectify an alleged 
excessive or erroneous assessment, the 
remedy provided by the statutes for hav- 
ing assessments adjusted by the county 
and state boards of equalization being ex- 
clusive in the absence of the contingen- 
cies referred to. Belknap Realty Co. v. 
Simineo et al., 67 M 359, 361, 215 P 659. 

See, also, Yellowstone Packing Co. v. 
Hays, 83 M 1, 12, 268 P 555 which is to 
the same effect as the above. 


84-604. 


TAXATION 


Where County and State Boards Had Re- 
fused to Act. 


In an action in the district court for 
a writ of mandamus by a taxpayer to com- 
pel the state board of equalization to 
reduce the valuation of unimproved lots 
in the outskirts of a city from $51,325 to 
$5,420, and the evidence showed the value 
thereof not to exceed about $5,400, held, 
that the assessed value was so far in 
excess of what the actual cash value was 
as to indicate the assessment was arbitrary 
and constructively fraudulent, and the 
trial court erred in not directing the 
defendant board to reduce the valuation 
to a figure consistent with the proof of the 
actual cash value. Coreoran v. State Board 
of Equalization, 116 M 499, 502, 154 P 2d 
795. 


References 


State ex rel. Blair v. Kuhr, 86 M 377, 
384, 283 P 758. 


Taxation€—449 (4). 
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(2116) Examination of applicant. Before the board grants the 


application or makes any reduction applied for, it must examine on oath, the 
person or agent making the application touching the value of the property 
of such person. No reduction must be made unless such person or agent 
makes an application and attends and answers all questions pertinent to 
the inquiry; except where the investigation is made by the county com- 
missioners and the change applies to all of a certain class of property in the 
county. 


History: Secs. 2113 to 2121 were en- References 


acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2575, Rev. C. 1907; re-en. Sec. 
2116, R. C. M. 1921; amd. Sec. 3, Ch. 187, 
L. 1933. Cal. Pol. C. Sec. 3675. 


Cited or applied as section 2575, revised 
codes, in State ex rel. Fadness v. Eie, 53 
M 138, 147, 162 P 164; Belknap Realty 
Co. v. Simineo et al., 67 M 359, 361, 215 
P 659; State ex rel. Blair v. Kuhr, 86 M 
377, 384, 283 P 758. 


84-605. (2116.1) Change of valuation of class of property—hearing 
necessary. The state board of equalization shall not be authorized to raise 
the value of any class of property in any county until after a public 
hearing in said county and on evidence received at said hearing and shall 
have no authority to raise the value of any class of property higher than 
the actual value established by testimony adduced at such hearing. 

History: En. Sec. 4, Ch. 187, L. 1933. 


84-606.- (2117) Witnesses may be subpoenaed. Upon the hearing of the 
appleation the board may subpoena such witnesses, hear and take such 
evidence in relation to the subject pending, as in its discretion it may deem 
proper. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 


C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2576, Rev. C. 1907; re-en. Sec. 
2117, R. C. M. 1921. Cal. Pol. C. Sec. 3676. 
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References 


Cited or applied as section 2576, revised 
codes, in State ex rel. Fadness v. Hie, 53 
M 188, 147, 162 P 164; Belknap Realty 


Co. v. Simineo et al., 67 M 359, 361, 215 
P 659; State ex rel. Blair v. Kuhr, 86 M 
377, 384, 283 P 758. 


84-607.. (2118) Assessor to be present—statement of property not 
assessed. During the session of the board the assessor and any deputy 
whose testimony is needed must be present and may make any statement, 
or introduce and examine witnesses on questions before the board. At said 
meeting of the board of equalization the county assessor shall present to said 
board a statement setting forth all property which has escaped assessment 
or which, by reason of erroneous reports or otherwise, has been assessed 
for less than its correct value; thereupon it shall be the duty of said board 
immediately and while sitting as a board of equalization, to investigate 
said statement, and in the event that any property owner has been 
assessed for property at a smaller amount or at a less valuation than 
should properly have been given, said board shall correct such assess- 
ment in the manner provided for the correction of assessments by the 
board of equalization. 

History: En. Sec. 3785, Pol. C. 1895; 
re-en. Sec. 2577, Rev. C. 1907; amd. Sec. 


1, Ch. 53, L. 1921; re-en. Sec. 2118, R. C. 
M. 1921. Cal. Pol. C. Sec. 3677. 


References 


Cited or applied as section 2577, revised 
codes, in State ex rel. Fadness v. Hie, 53 
M 138, 147, 162 P 164; Belknap Realty 
Co. v. Simineo et al., 67 M 359, 361, 215 
P 659; State ex rel. Blair v. Kuhr, 86 M 
377, 384, 283 P 758. 


84-608. (2119) County commissioners to use records in equalizing. The 
board of county commissioners must use the abstract and all other informa- 
tion it may gain from the records of the county clerk or elsewhere, in 
equalizing the assessment of the property of the county, and may require 
the assessor to enter upon the assessment book any property which has not 
been assessed; and any assessment made as prescribed in this section has 
the same force and effect as if made by the assessor before the delivery of 
the assessment book to the county clerk. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2580, Rev. C. 1907; re-en. Sec. 
2119, R. C. M. 1921. Cal. Pol. C. Sec. 3679. 


codes, in State ex rel. Fadness v. Hie, 53 
M 138, 147, 162 P 164. 

Cited or applied as section 3788, polit- 
ical code, in Cosier v. McMillan, 22 M 
484, 56 P 965; Belknap Realty Co. v. 
Simineo et al., 67 M 359, 361, 215 P 659; 


State ex rel. Blair v. Kuhr, 86 M 377, 


References 384, 283 P 758. 


Cited or applied as section 2580, revised 


84-609. (2120) Board may direct assessor to assess in certain instances. 
During the session of the board of county commissioners it may direct the 
assessor to assess any taxable property that has escaped assessment, or to 
add to the amount, number, or quantity of property, when a false or incom- 
plete list has been rendered, and to make and enter new assessments (at the 
same time canceling previous entries), when any assessment made by him 
is deemed by the board so incomplete as to render doubtful the collection 
of the tax; but the clerk must notify all persons interested, by letter 
deposited in the postoffice, postpaid, and addressed to the person interested, 
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84-607 
Amended 

Te “Bie. 202 
Sec. 1, p. 166 


84-610 — 


TAXATION 


at least ten days before the action is taken, of the day fixed when the 


matter will be investigated. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2581, Rev. C. 1907; re-en. Sec. 
2120, R. C. M. 1921. Cal. Pol. C. Sec. 3681. 


Operation and Effect 


Where the board, instead of requiring 
the assessor to do so, itself placed a 
valuation upon the stock in trade of an 
Indian post trader licensed to do business 
upon a reservation, the property in ques- 
tion being subject to state and county 
taxation so long as the Indians were not 
interested therein, the irregularity in 
making the assessment was waived by the 
appearance of the taxpayer before the 
board to request it to strike the same, 
without objecting either to the irregu- 
larity or to the valuation adopted. Cosier 
v. McMillan, 22 M 484, 490, 491, 56 P 
965. 

The right of the owner of property to 
obtain relief from illegal taxes by injunc- 
tion is not in anywise affected by his 
failure, after notice from the board, to 
make timely objection, Barnard Realty 
Co. v. City of Butte, 50 M 159, 167, 145 
P 946. 

Where a county board of equalization 
gave notice to a taxpayer on August 8, 
1896, to appear on September 8th, follow- 
ing, the notice mailed on the former date 
was void, the functions of the board as a 
board of equalization having, as_ pre- 
scribed in section 84-4107, expired on the 
second Monday of August, which was the 


84-610. 


tenth of the month. Matador Land & 
Cattle Co. v. Custer County, 28 M 286, 287, 
72 P 662. 


Ten Day Notice 


The notice of ten days, required by this 
section to be given a taxpayer, is juris- 
dictional. Western Ranches v. County of 
Custer, 28 M 278, 281, 72 P 659; Montana 
Ore Purchasing Co. v. Maher, 32 M 480, 


487, 81 P 138. See, also, Anaconda Copper 


Min. Co. v. Ravalli County, 56 M 530, 533, 
186 P 332; Western Ranches v. Custer 
County, 89 Fed. 577. 

Failure by the county board of equali- 
zation to give a taxpayer the ten days’ 
notice of an increase in his assessment, is 
not waived by his voluntary appearance 
before the board, after the raise had been 
made, for the purpose of seeking a reduc- 
tion of the assessment. Western Ranches 
v. County of Custer, 28 M 278, 281, 72 P 
659; Montana Ore Purchasing Co. v. Ma- 
her, 32 M 480, 488, 81 P 13. See Ana- 
eonda Copper Min. Co. v. Ravalli County, 
56 M 530, 533, 186 P 332. 


References 


Cited or applied as section 2581, revised 
codes, in Dolenty v. Broadwater County, 
45 M 261, 263, 122 P 919; State ex rel. 
Fadness v. Hie, 53 M 138, 147, 162 P 164; 
Belknap Realty Co. v. Simineo et al., 67 
M 359, 361, 215 P 659. 


Taxation€360, 362. 
61 C.J. Taxation. §§ 809, 990 et seq. 


(2121) County clerk must keep record of proceedings and make 


oath. The county clerk must record, in a book to be kept for that purpose, 
all changes, corrections, and orders made by the board, and during its session, 
or as soon as possible after its adjournment, must enter upon the assessment 
book all changes and corrections made by the board, and on or before 
the first Monday of August must affix his affidavit thereto, subscribed by 
him wAsieLOLlo ws sig] glide faves aye nt a te. aa tae. , do swear that, as county 
clerk of si... agidicnxe,teheh eRe county, I have kept correct minutes of all 
the acts of the board of county commissioners touching alterations in 
the assessment book; that all alterations agreed to or directed to be 
made have been made and entered in the book, and that no changes or 
alterations have been made therein except those authorized.” 


History: Secs. 2113 to 2121 were en- board of county commissioners, sitting as 


acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en; Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2582, Rev. C. 1907; re-en. Sec. 
2121, R. C. M. 1921. Cal. Pol. C. Sec. 3682. 


Operation and Effect 
Changes wrought in assessments by the 


a board of equalization, must be noted 


“by the clerk and entered on the book in 


the proper places. State ex rel. Fadness 
v. Hie, 53 M 138, 147, 162 P 164. 
References 


Belknap Realty Co. v. Simineo et al., 
67 M 359, 361, 215 P 659. 
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CHAPTER 7 
EQUALIZATION OF TAXES AND ADMINISTRATION AND SUPERVISION 


Tit. 84, ¢. 

OF ALL TAX LAWS BY STATE BOARD OF EQUALIZATION New aie 

. 61, 2.50 
Section 84-701. State board of equalization—appointment of members—term of office. Secs. 1-11 
84-702. Qualification and compensation. |Pp. 94-97 


84-703. Organization, quorum, sessions. 

84-704. Definitions. 

84-705. Employees—expenses—engineer assistance—minutes—rules. 

84-706. Office, furnishings and supplies. 

84-707. Continuity of action of former board. 

84-708. Powers and duties. 

84-709. Appeal to state board of equalization—hearing. 

84-710. Notice of intention to change assessment. 

84-711. Assessment of omitted property—limitation. 

84-712. Statement of changes to be sent to county clerk. 

84-713. Determination of state rate of taxation—notice of. 

84-714. Penalty for refusal to furnish information. 

84-715. Duties of public officers. 

84-716. Hearings, witnesses, contempt, fees and subpoenas. 

84-717. Seal. 

84-718. Unconstitutionality or invalidity. 

84-719. Assessment and apportionment by board—when made. 

84-720. Transmission of assessment and apportionment to county clerk. 
~ 84-721. Entering of state board’s assessment in assessment book. an 
“84-722. Change of assessment—application—hearing—reassessment. 

84-723. Collection of nonresident inheritance taxes, gross earnings on freight lines, 

license taxes imposed on state board of equalization. 


84-701. (2122.1) State board of equalization—appointment of members 
—term of office. The state board of equalization, created by article XII of 
the constitution as amended shall be composed of three members to be ap- 
pointed by the governor by and with the advice and consent of the senate. 
The members of said board shall be appointed within ten days after the 
passage of this act, and before the adjournment of the present legislative 
assembly. The governor shall designate the term of service of each member 
first appointed, so that the term of one shall end March Ist, 1925, of 
another March ist, 1927, and of the third March Ist, 1929. Each succeed- 
ing member shall hold his office for a term of six years, and until his 
successor shall be appointed and shall have qualified. Any vacancy shall 
be filled by appointment in accordance with the provisions of the consti- 
tution. Succeeding appointments, except when made to fill a vacancy, 
shall be made on or before the last. day of January during the biennial 
session of the legislative assembly, next preceding the commencement of 
the term for which the appointment is made. 


History: En. Sec. 1, Ch. 3, L. 1923. TaxationC-4464. 
. 59 C.J. States §174; 61 C.J. Taxation 
Bb dicks ion Case, 68 M 450, 462, 8992 et sea. 
a oer ena "? 51 Am. Jur. 681, Taxation, §§ 741-792. 


84-702. (2122.2) Qualification and compensation. The persons to be 
appointed as members of such board shall be such as are known to possess 
knowledge of the subject of taxation and skill in matters pertaining thereto. 
No persons so appointed shall hold any other office under the laws of this 
state nor any other state, nor any office under government of the United 
States, or of any other state. He shall devote his entire time to the duties of 
the office and shall not hold any position of trust or profit, nor engage in any 
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occupation or business interfering or inconsistent with his duties, or serve 
on or under any committee of any political party, or take part either 
directly or indirectly in any political campaign in the interest of any 
political party, or organization or candidate for office. Each member shall 
receive an annual salary of five thousand ($5000.00) dollars, payable in equal 
monthly installments. He shall also be paid his actual traveling and other 
expenses when away from the capital on official business. 


History: En. Sec. 2, Ch. 3, L. 1923. 


84-703. (2122.3) Organization, quorum, sessions. The members of said 
board of equalization first appointed, shall without delay, meet at the state 
capital and shall organize and elect one of their members as chairman. A 
majority of said board shall constitute a quorum. It shall be in continuous 
session and open for the transaction of business every day except Sundays 
and legal holidays; and the sessions of said board shall stand and be 
deemed to be adjourned from day to day without formal entry thereof upon 
its records. The board may hold sessions or conduct hearings and investi- 
gations at other places than the capitol when deemed necessary to facilitate 
the performance of its duties or to accommodate parties in interest. 


History: En. Sec. 3, Ch. 3, L. 1923. 


84-704. (2122.4) Definitions. (1) The term “state board” or “board” 
when used in this act without other qualification, shall mean the state board 
of equalization. 

(2) The term “person,” when used in this act, shall mean and include 
any individual, firm, partnership, association or corporation unless other- 
wise expressly stated. 

(3) The phrase “municipal corporation” or “municipality” or “taxing 
unit” when used in this act shall be deemed to include a county, city, incor- 
porated town, township, school district, irrigation district, drainage district, 
or any person, persons, or organized body authorized by law to establish 
tax levies for the purpose of raising public revenue. 


History: En. Sec. 4, Ch. 3, L. 1923, 


84-705. (2122.5) Employees—expenses—engineer assistance—minutes— 
rules. Subject to the provisions of sections 59-901 and 59-902, the state 
board of equalization may appoint a secretary and employ such other 
persons as experts, assistants, clerks and stenographers, as may be necessary 
to perform the duties that may be required of it. The total expenses of 
such board shall not exceed, in the aggregate, during any fiscal year, the 
amount appropriated for the board for all purposes by the legislature for 
such year. Said board may also require the assistance of any engineer in 
the service of any department of the state government without additional 
compensation other than such as he is already receiving. The secretary shall 
keep full and correct minutes of the transactions and proceedings of said 
board, shall have authority to administer oaths and perform such other 
duties as may be required of him. The board may make all needful rules 
for the orderly and methodical performance of its duties as a board of 
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ie or otherwise and for conducting hearings and other proceedings 
before it. 


History: En. Sec. 5, Ch. 3, L. 1923; amd. 
Sec. 1, Ch. 82, L. 1947. 


. 84-706. (2122.6) Office, furnishings and supplies. The board shall keep 
its office at the capitol, and shall be provided with suitable and necessary 
offices and office furniture, printing, supplies, stationery, books, periodicals, 
and financial and commercial reports. 

History: En. Sec. 6, Ch. 3, L. 1923. 


84-707. (2122.7) Continuity of action of former board. All records, 
books, documents, reports, and correspondence, received and kept by the 
former state board of equalization, and all other property in its possession, 
shall immediately, upon the organization of the new board, be transferred to 
it for its use and convenience. The board shall have and possess all the 
powers and authority and be subject to all the duties heretofore possessed 
by and imposed upon the former state board of equalization. The board 
shall continue and complete any and all work undertaken or commenced 
and not completed by its predecessor. All acts of the former state board 
of equalization initiated and completed in whole or in part since the adop- 
tion of the constitutional amendment creating the new board are hereby 
ratified and confirmed in such manner as to preserve the continuity of all 
action taken by the state board of equalization regarding taxation or any 
other duties imposed upon it relating to public revenue. The salaries and 
traveling expenses of assistants and clerks, formerly employed by the old 
board, for services performed from the time of the adoption of the consti- 
tutional amendment until the organization of the new board shall be paid 
as though the old board had been continued in full force and effect until 
the organization of the new board, and shall be paid out of the appropria- 
tion for such purposes made for the former board. 

Officers of municipal corporations heretofore required to make reports 
to the state board of equalization shall report to the board hereby con- 
stituted. 

History: En. Sec. 7, Ch. 3, L. 1923. 


84-708. (2122.8) Powers and duties. It shall be the duty of the board 
and it shall have power and authority in addition to any authority under 
the present statutes: 

(1) To prescribe rules and regulations, not in conflict with the con- | 
stitution and laws of the state of Montana, to govern county boards of 
equalization and the assessors of the different counties in the performance 


of their duties. 
(2) To prepare and enforce the use of forms in relation to the assess- 


ment of property. 

(3) To annually assess the franchise, roadway, roadbeds, rails, and 
rolling stock, and all other property of all railroads, and the pole lines and 
rights-of-way and all other property of all telegraph and telephone lines, 
electric power and transmission lines, ditches, canals and flumes, and other 
similar property, constituting a single and continuous property operated in 
more than one county in the state, and to apportion such assessments to 
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the counties in which such properties are located on a mileage basis; pro- 
vided, however, that lots and parcels of real estate not included in right- 
of-way, with the buildings, structures, and improvements thereon, dams 
and power houses, depots, stations, shops, and other buildings, erected upon 
right-of-way, furniture, machinery, and other personal property, shall not 
be considered as a part of any such single and continuous property, but 
shall be considered as separate and distinct therefrom, and shall be assessed 
by the county assessor of the county wherein they are situate. 

(4) To transmit to the county clerk of each county its apportionment 
of all assessments made by such board. 

(5) To adjust and equalize the valuation of taxable property among 
the several counties, and the different classes of taxable property in any 
county and in the several counties and between individual taxpayers; 
Supervise and review the acts of county assessors and county boards of 
equalization; change, increase or decrease valuations made by county 
assessors or equalized by county boards of equalization; and exercise such 
authority and do all things necessary to secure a fair, just and equitable 
valuation of all taxable property among counties between the different 
classes of property and between individual taxpayers. 

(6) To have and exercise general supervision over the administration 
of the assessment and tax laws of the state, and over assessors, county 
boards of equalization, boards of county commissioners, and other officers 
of municipal corporations, having any duties to perform under any of the 
laws of this state relating to taxation to the end that all assessments of 
property be made relatively just and equal at true value in substantial 
compliance with law, and to. supervise the administration of all revenue laws 
of the state and_assist_in—their enforcement, and for that purpose may 
visit each county in the state whenever deemed necessary, and may call, 
not to exceed one meeting of the county assessors each year at the capitol, 
for consultation and instruction, the expense of such attendance to be paid 
by the respective counties. 

(7) To confer with, advise and direct officers of municipal corpora- 
_ tions as to their duties, with respect to taxation, under the statutes of 
esc state. 

(8) {To direct proceedings, actions and Pecccantet to be instituted 
to enforee the Taws relating to the penalties, liabilities and punishment of 
public officials and persons, or their agents, for failure or neglect to comply 
with the provisions of the statutes governing the revenue of the state cr 
municipal Heposntines part to cause complaints to be made against assess- 
ors and other public officers to the proper district court for their removal 
from office for official misconduct or neglect of duty. 

(9) To require county attorneys to assist in the commencement and 
prosecution of actions and proceedings for penalties, forfeitures, removals 
and punishment for violations of the laws of the state in respect to the 
assessment of property and other revenue laws, in their respective counties. 

(10) To collect annually from the proper officers of the municipal corpo- 
rations information as to the assessment of property, collection of taxes, 
receipts from licenses and other sources, the expenditure of public funds 
for all purposes, and such other information as may be needful and helpful 
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in the work of the board in such form and upon such blanks as the board 
shall prescribe; and it shall be the duty of all public officers so called upon 
to fill out properly and return promptly to the board all blanks so 
transmitted and in every way aid the board in its work; to examine the 
records of all municipal corporations for such purposes as are deemed 
needful or helpful by the board. 

(11) In its discretion, to inspect and examine, or cause an inspection 
and examination of the records of the officers of any municipality, when- 
ever such officer shall have failed, neglected or refused to return properly 
the information required by this section within the time set by the board. 
Upon completion of such inspection and examination the board shall trans- 
mit to the clerk, or other proper official of the municipality, a stateme 
of the expenses incurred by the board to secure the necessary information. 
A duplicate of such statement shall be filed in the office of the state board 
of examiners and when approved and allowed shall be paid the same as 
other expenses of the board. Within sixty days after the receipt by the 
municipality of the above statement, the same shall be audited, as other 
claims of the municipal corporation are audited and shall be paid into 
the state treasury and if the same is not so paid the attorney general shall 
institute an action, in the proper court, against the municipality to recover 
the same. 

The officers responsible for the furnishing of the information collected 
pursuant to this section, shall be jointly and severally liable for any loss 
the municipality may suffer, through their delinquency; and no payment 
shall be made to them for salary, or on any other account, until the cost 
of such inspection and examination as provided above shall have been paid 
into the treasury, or to the proper officers of such municipality. They 
shall also be subject to such other fines and penalties as prescribed by law. 

(12) To require persons, as defined above, to furnish information con- 
cerning their capital, funded or other debt, current assets and liabilities, 
cost and value of property, earnings, operating and other expenses, taxes 
and all other facts which may enable the board to ascertain the value of the 
relative burdens borne by all kinds of property and occupations in the 
state. 

(13) To summon witnesses to appear and give evidence, and to pro- 
duce records, books, papers and documents relating to any matter which 
the board shall have authority to investigate and determine. : 

(14) To cause the deposition of witnesses residing within or without 
the state, or absent therefrom, to be taken upon notice to the interested 
party, if any, in like manner that depositions are taken in actions pending 
in the district court, in any matter which the board shall have authority to 
investigate and determine. 

(15) To examine into all cases where evasion or violation of the laws 
for taxation of property, proceeds, occupation or business is alleged, com- 
plained of or discovered, and to ascertain wherein existing laws are inef- 
fective or are improperly or negligently administered. 

(16) To investigate the tax systems of other states and countries and 
to formulate and recommend legislation for the better administration of 
the fiscal laws so as to secure just and equal taxation and improvement in 
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the system of taxation and the economical expenditure of public revenue 
in the state. 

(17) To consult and confer with the governor of the state upon the 
subject of taxation, the administration of the laws relating thereto and 
the progress of the work of the board, and to furnish the governor such 
assistance as he may require. 

(18) To transmit to the governor and to each member of the legislature 
twenty days before the meeting of the legislature a report of the board, 
showing all the taxable property of the state and the value of the same 
in tabulated form, with recommendations for improvement in the system 
of taxation, together with such measures as may be formulated for the 


consideration of the legislature. 
(19) 


To exercise and perform such further powers and duties as are 


or may be granted to or imposed upon the board by law. 


History: En. Sec. 8, Ch. 3, L. 1923. 


Operation and Effect 


The state board of equalization as a 
taxing body, while properly exercising its 
authority, is supreme; in the exercise of 
its powers it has a wide discretion, and its 
decisions, when honestly arrived at, will 
not be disturbed by the courts; where, 
however, it has pursued a fundamentally 
wrong method of assessment or has acted 
fraudulently or maliciously, or where error 
so gross as to be inconsistent with any 
| / exercise of honest judgment is shown, 
/ courts will grant relief. State v. State 
Board of Equalization, 93 M 19, 60, 17 P 
2d 68. 


Overvaluations Honestly Made—Court 
Will Not Substitute Judgment 


The supreme court will not, in a tax re- 
covery action where overvaluation is al- 
leged, substitute its judgment for that of 
the taxing officials, and will not notice an 
alleged overvaluation honestly made, but 
will grant relief only where the overvalua- 
tion is so gross as to be inconsistent with 
the -exercise of honest judgment. In- 
vestors Security Co. v. Moore and Baker 
v. Moore, 113 M 400, 405, 127 P 2d 225. 


References 

State ex rel. Northern P. Ry. Co. v. Dun- 
can, 68 M 420, 424, 219 P 638; Butte 
Electric Ry. Co. v. MeIntyre, 71 M 21, 23, 


227 P 61. 


84-709. (2122.9) Appeal to state board of equalization—hearing. Any 
person, firm or corporation or the board in behalf of the state, or any 
municipal corporation, aggrieved by the action of any county board of 
equalization, may appeal to the state board by filing with the county board 
a notice of appeal, and a duplicate thereof with the state board, within ten 
days after the action of the county board, which notice shall specify the 
action complained of and the reasons assigned for such complaint. The state 
board shall set such appeal for hearing either in its office in the capitol or 
such county seat .as the board shall deem advisable to facilitate the per- 
formance of its duties or to accommodate parties in interest, and shall give 
to the appellant and to the county board at least five:days notice of the time 
and place of such hearing; at the time of giving such notice the state 
board may require the county board to certify to it the minutes of the pro- 
ceedings resulting in such action and all testimony taken in connection 
therewith, and the state board may, in its discretion, determine the appeal 
on such record or may hear further testimony. For the purpose of expediting 
its work the state board may refer any such appeal to one of its members, 
to its secretary, counsel or chief auditor for the conduct of such hearing, 
and the person so designated shall have and exercise all the powers of 
the board in conducting such hearings, and shall, as soon as possible there- 
after, report the proceedings, together with a transcript of the testimony 
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received, to the board and the state board shall determine such appeal on 
the record so made. On all hearings at county seats throughout the state, 
the state board or the person designated to conduct a hearing may employ 
the local court reporter or other competent stenographer to take and 
transcribe the testimony received, and the cost thereof may be paid out 
of the general appropriation for the board. 


History: En. Sec. 9, Ch. 3, L. 1923; 
amd. Sec. 1, Ch. 33, L. 1939. 


Operation and Effect 


The decision of the state board of equali- 
zation made after hearing the appeal of 
a taxpayer from an adverse ruling of a 
county board of equalization is quasi judi- 
cial, and on application for writ of certio- 
rari the supreme court may not go back 
of the record made by the state board, the 
presumption obtaining that its findings 
were justified by the testimony heard by 
it at the hearing. State ex rel. Schoon- 
over v. Stewart, 89 M 257, 273 et seq., 297 
P 476. 

Id. Where the state board of equaliza- 
tion, at the time it makes an order reduc- 
ing assessments on a given class of lands 
on appeal of certain of the taxpayers, 
knows that there are other owners in like 
situation, its full duty in the premises is 
not discharged by the order of reduction 
in the specific instances, but it is its fur- 
ther duty, after giving notice, to reduce 
valuations of such others to avoid discrim- 
ination, i.e., to equalize the values; its 
failure in that behalf, however, does not 
deprive such others of their rights. 

Id. The state board of equalization on 
appeal by a number of owners of irrigated 
and irrigable lands in a certain county, 
after a hearing, reduced the valuations 
made by the assessor and approved by the 
county board of equalization. Relator, 
owner of like lands in the same vicinity 
who had not complained of his assessment 
or appeared at the hearing to object to 
the granting of relief to appellants, insti- 
tuted proceedings in certiorari in the 
supreme court, attacking the jurisdiction 
of the board in making its order, in effect 
alleging that by the order he was being 
discriminated against. He neither charged 
fraud nor that the board had adopted a 
fundamentally wrong principle of assess- 
ment. Held, that the burden of showing 
that the board had acted in excess of its 


authority was upon relator, that he failed 
to do so, and that therefore dismissal must 
follow. 


When Aggrieved Taxpayer May Resort 
to Courts 


The state board of equalization in a 
hearing on appeal to it involving a tax 
matter acts in a quasi-judicial capacity, 
and the presumption obtains that its find- 
ings were justified by the evidence taken 
at the hearing. An aggrieved taxpayer 
may resort to the courts for review if 
he can show fraud or other unlawful acts, 
such as arbitrary increase of valuation, 
wrong principle of assessment, or error 
so gross. as to be inconsistent with any 
honest exercise of judgment, but if his 
complaint is not so predicated it does not 
state a cause of action. (Sec. 84-4503 held 
unconstitutional in part.) International 
Business Machine Corporation v. Lewis and 
Clark County, 111 M 384, 387, 112 P 2d 
477. 


Where County and State Boards Had 
Refused to Act 


In an action in the district court for 
a writ of mandamus by a taxpayer to com- 
pel the state board of equalization to re- 
duce the valuation of unimproved lots in 
the outskirts of a city from $51,325 to 
$5,420, and the evidence showed the value 
thereof not to exceed about $5,400, held, 
that the assessed value was so far in ex- 
cess of what the actual cash value was as 
to indicate the assessment was arbitrary 
and constructively fraudulent, and the 
trial court erred in not directing the de- 
fendant board to reduce the valuation to a 
figure consistent with the proof of the ac- 
tual cash value. Corcoran v. State Board 
of Equalization, 116 M 499, 502, 154 P 2d 
795. 


Taxation€—449 (5). 
61 C.J. Taxation § 945 et seq. 


84-710. (2122.10) Notice of intention to change assessment. When the 
state board of equalization shall contemplate making any change in the 
assessment of any property assessed to any particular person (except in a 
case where an appeal has been filed with the state board) said board shall, 
before making any change in such assessment, fix a time and place for a 
hearing thereon, and give to such taxpayer written notice of such hearing 
by registered letter deposited in the post office postpaid, and directed to 
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said taxpayer at his last known place of residence, at least ten days before 
the day fixed for such hearing. Such notice shall state the purpose of such 
hearing and the time and place when the same will be held. 


When the state board of equalization shall contemplate raising or lower- 
ing the assessed valuation of any one or more classes of property in any 
county, it shall give notice of its contemplated action to the board of county 
commissioners of the county in which such elass or classes of property is 
situated, in such manner as it shall deem proper and sufficient, and shall 
fix a time and place within the county in which such change of assessment 
is proposed for a hearing thereon; provided, however, that if the change 
affects one or more classes of property common to more than one county 
the board shall fix the time and place of hearing so as to accommodate the 
counties interested. At the time and place fixed for such hearing any tax- 
payer or any officer of any municipal corporation interested therein may 
appear and be heard. 


History: En. Sec. 10, Ch. 3, L. 1923. 


84-711. (2122.11) Assessment of omitted property—limitation. When- 
ever the state board of equalization shall, in any year, discover that any 
taxable property of any person has not been assessed in such year, or that it 
has been omitted from taxation during any previous year or years, the state 
board may assess the same for such year or for such previous years. The 
- order making the assessment shall contain the name of the person to whom 
the property is assessed, a general description of such property, its assessed 
valuation, the year for which it is assessed and the county in which the 
same is assessed. A copy of such order shall be transmitted to the officer 
of the county, in whose possession the assessment books of such county are 
at the time of the making of such order by the board, and such officer shall 
immediately after receiving such copy, enter the assessment on the tax 
books of the county for the year in which such order is made, and thereupon 
such assessment shall have the same foree and effect as though originally 
made by the county assessor; provided, however, that before making any 
such assessment the state board of equalization shall give the person to 
whom such property is proposed to be assessed, notice of its intention to 
make such assessment, and the time and place when a hearing will be had 
thereon; such notice to be given either by registered letter or personal 
service at least ten days before the date so fixed for such hearing; and pro- 
vided further that all assessments of omitted property must be made within 
three years after the end of the calendar year in which the same should 
have been assessed. 


tion. 


History: En. Sec. 11, Ch. 3, L. 1923. 


Operation and Effect 


Held, that chapter 3, laws of 1923 (84- 
701 et seq.) empowering the state board 
of equalization by this section to assess 
property which theretofore escaped taxa- 
tion, provided the assessment be made 
within three years after the end of the 
calendar year in which the same should 
have been assessed, is not open to the 
objection that it is retroactive in its opera- 


Butte & Superior Min. Co. v. Me- 
Intyre, 71 M 254, 257 et seq., 229 P 730. 


References 

Simpson v. Silver Bow County, 87 M 83, 
95, 285 P 195; State v. State Board of 
Equalization, 98 M 19, 60, 17 P 2d 68. 


Taxation@362. 
61 C.J. Taxation § 809. 
51 Am. Jur. 689, Taxation, §§ 753 et seq. 
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Provisions of tax statute as to time for Sufficiency of compliance with statute 
performance of acts by boards or officers providing for service by mail of notice in 
as mandatory or directory. 151 ALR 248. tax procedure. 155 ALR 1279. 


84-712. (2122.12) Statement of changes to be sent to county clerk. The 
secretary of the board shall transmit to each county clerk a statement of the 
changes made by the board in the assessment book of the county, or any 
assessment contained therein, which shall be prima facie evidence of the 
regularity of all proceedings of the board resulting in the action which is 
the subject matter of the statement. 

History: En. Sec. 12, Ch. 3, L. 1923. Taxation€—449 (5). 


61 C.J. Taxation § 945 et seq. [84-718 


ie 


2122.18 RCM 


84-713. (2122.13) Determination of state rate of taxation—notice of Bet to, igvas 
Between the first and third Mondays of August of each year, the board must" " 


| 


determine the rate of state tax to be levied and collected upon the assessed (2 


122.13 
CMe 


valuation of the property in the state, which, after allowing twelve per Rez. to = 


the specific amount of the revenue required by the legislative assembly for 
state purposes. The board must immediately thereafter transmit to the 
county clerk of each county a statement of such rate, and upon its receipt 
the county clerk must, in writing, notify the state board of equalization 
thereof. 


History: En. Sec. 13, Ch. 3, L. 1923. TaxationCG305. 
‘ 61 C.J. Taxation § 694 et seq. 


84-714. (2122.14) Penalty for refusal to furnish information. If any 
person shall refuse inspection of any books or records when requested by 
the board or its authorized agent, or shall refuse or neglect to furnish any 
information called for by the board in the performance of its official duties 
relating to the assessment and taxation of property the board shall make 
such determination and assessment of his or its property as in its judgment 
appears to be just and equitable, and may add to its assessment thus made 
not more than twenty per cent thereof as a penalty for such refusal or 
neglect. The board shall immediately notify the person so assessed of its 
action, either by registered mail or by personal service of such notice. Such 
action of the board and the assessment so made shall be final and conclusive 
unless the party so assessed, (1) shall, within twenty days after receiving 
‘such notice, furnish all information requested by the board and show cause 
before the board why such assessment and penalty should be modified or 
annulled, when the board shall then from all information presented to it or 
from its own investigation make such assessment as to it seems just and 
equitable; or, (2) unless the party assessed shall within sixty (60) days after 
receiving such notice, appeal to the district court of Lewis and Clark county 
from the action of the board in making such assessment and imposing such 
penalty by serving on the board and filing in the office of the clerk of said 
district court notice of appeal therefrom together with a bond conditioned 
for the payment of such amount as the judgment of said court may require 
within thirty (30) days after the entry of such judgment. Upon the hear- 
ing of such appeal the court shall determine whether the board of equaliza- 
tion was entitled to inspect such books or records, or was entitled to the 
information requested by the board, and if the court shall find that the 
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board was entitled to inspect such books or records or was entitled to the 
information requested by the board, the court shall not change or modify 
in any manner the assessment as made or the penalty added to such assess- 
ment by the board but if the court shall find that the board was not entitled 
to inspect such books or records, or was not entitled to the information 
requested by the board, then the court shall enter a judgment changing and 
modifying the assessment made by the board by striking out the penalty 
added thereto by the board. 


History: En. Sec. 14, Ch. 3, L. 1923. Taxation€—837. 
61 C.J. Taxation § 2111 et seq. 


84-715. (2122.15) Duties of public officers. It shall be the duty of all 
public officers of the state and of any municipality to give to the board 
information in their possession relating to taxation when required by the 
board, and to cooperate with and aid the board in every manner in its efforts 
to secure a fair, equitable and just enforcement of the taxation and revenue 
laws of the state. 


History: En. Sec. 15, Ch. 3, L. 1923. Taxation€—450(1). 
61 C.J. Taxation § 971 et seq. 


84-716. (2122.16) Hearings, witnesses, contempt, fees and subpoenas. 
Oaths to witnesses in any investigation by the board may be administered 
by the secretary or a member of the board. In case any witness shall fail to 
obey any summons to appear before said board, or shall refuse to testify, or 
answer any material question, or to produce records, books, papers or 
documents when required to do so, such failure or refusal shall be reported 
to the attorney general, who shall thereupon institute proceedings in the 
proper district court to compel obedience to any summons or order of the 
board, or to punish the witness for such neglect or refusal. Any person 
who shall testify falsely in any material matter, under consideration by 
the board shall be guilty of perjury and punished accordingly. Witnesses 
attending shall receive like compensation as witnesses in the district court. 
Such compensation shall be charged to the proper appropriation for the 
board. 

History: En. Sec. 16, Ch. 3, L. 1923. 


84-717. (2122.17) Seal. The state board of equalization shall have a 
seal and such seal shall have the following words engraved thereon, “Board 
of Equalization of the State of Montana.” The board shall authenticate all 
of its orders, records and proceedings with such seal, and the courts of this 
state shall take judicial notice of such seal. 


History: En. Sec. 17, Ch. 3, L. 1923. TaxationG=44614. 
61 C.J. Taxation § 954 et seq. 


84-718. (2122.18) Unconstitutionality or invalidity. If any clause, 
sentence, paragraph or part of this act shall for any reason, be adjudged by 
any court of competent jurisdiction to be invalid, such judgment shall not 
affect, impair or invalidate the remainder of the act, but shall be confined, 
in its operation to the clause, sentence, paragraph, or part thereof, directly 
involved in the controversy in which such judgment shall have been 
rendered. No caption of any section or set of sections shall in any way affect 
the interpretation of this act, or of any part thereof. 
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History: En. Sec. 18, Ch. 3, L. 1923. Statutes@-64(8). 
59 C.J. Statutes § 215.. 


84-719. (2122.19) Assessment and apportionment by board—when made. 
The state board of equalization must, on or before the third Monday in July 
of each year, assess the net proceeds of all mines and all property required 
by law to be assessed by such board, and must apportion to the counties 
and to the cities, towns, school districts and other taxing districts therein, 
in the manner provided by law, the total assessment of each of the properties 
so assessed by such board. 


History: En. Sec. 1, Ch. 180, L. 1925. Taxation©G382. 
61 C.J. Taxation § 841. 


84-720. (2122.20) Transmission of assessment and apportionment to 
county clerk. The state board of equalization must, on or before the fourth 
Monday in July of each year, transmit to the county clerk of each county to 
which any such apportionment is made, a statement with reference to each 
property so assessed and apportioned, containing a description thereof suffi- 
cient for identification, and stating the kind and character and the amount, 
quantity and extent of such property and the value thereof in each city, 
town, school district and other taxing district within the county, and the 
total value thereof in the county, and such board must, at the time of trans- 
mitting such statement to the county clerk, transmit a copy thereof to the 
owner of such property or to the person to whom the same is to be 
assessed. 

History: En. Sec. 2, Ch. 180, L. 1925. 


84-721. (2122.21) Entering of state board’s assessment in assessment 
book. The county clerk must, on the receipt of each such statement from 
the state board of equalization, immediately enter on the assessment books 
of the county the assessment of such property as contained in such statement, 
and the same shall constitute the assessment of such property for taxation 
purposes in such county and in such cities, towns, school districts and other 
taxing districts of such county; provided that if any city or town in such 
county shall have provided by ordinance for the collection of its taxes by 
its own officers the county clerk must immediately after entering such 
assessment on the assessment books of the county, transmit a copy of so 
much of such statement as affects such city or town to the clerk thereof, 
and such city or town clerk shall on receipt thereof enter such assessment 
on the assessment books of such city or town. All such property is taxable 
upon such assessment at the same rate, by the same officers, and for the 
same purposes as other taxable property within such counties, cities, towns, 
school and other taxing districts, respectively, and such taxes must be 
collected in the same manner and by the same officers as other taxes are 
collected. 

History: En. Sec. 3, Ch. 180, L. 1925. Taxation¢—411. 
61 C.J. Taxation § 866 et seq. 

84-722. (2122.22) Change of assessment—application—hearing—reas- 
sessment. At any time after the assessment of any property by the state 
board of equalization, and before the fourth Monday in August of the year 
in which such assessment is made, the owner of such property, or the person 
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to whom the same is assessed, may make written application to the state 
board of equalization to have such assessment changed or corrected in any 
respect or particular, or to have the assessment set aside and a reassessment 
made by such board, which application must set forth specifically the 
erounds and reasons on which such application is based. On receipt of any 
such application the board must make an order fixing a day for hearing the 
same, giving the applicant at least ten days notice in writing of the day so 
fixed for such hearing. And the state board of equalization may, on its own 
initiative, when it believes that an error or mistake has been made in an 
assessment made by it, or that it is for the best interests of the state so to do, 
at any time before the fourth Monday in August of the year in which such 
assessment is made, make an order for a hearing thereon, giving the owner 
of or person to whom such property is assessed, at least ten days written 
notice of the day so fixed for such hearing, in which said notice and order 
must be stated briefly, the mistake or error believed to exist by such board 
and the manner in which it is proposed to correct the same, or wherein the 
interests of the state require a change to be made in such assessment and 
the nature of the change proposed therein. On any such hearing, whether 
held on application of the owner or person to whom the property is assessed 
or on the initiative of the state board of equalization, such board, after hear- 
. ing and considering all evidence introduced on such hearing, may make 
such changes or corrections in such assessment as it may deem necessary 
and proper, or may set aside such assessment and make a reassessment of 
such property; provided that all such hearings must be held and all such 
changes, corrections or reassessments made by the state board of equaliza- 
‘tion before the second Monday in October. When any change or correction 
is made in any assessment, or any reassessment is made as the result of 
such hearing the board of equalization must, within fifteen days thereafter, 
transmit to the county clerk of each county to which such property has been 
apportioned, or which is affected by such changes, corrections or reassess- 
ments, a statement (which) shall be in the same form and contain the same 
details as the statement required by section 84-720. On receipt of any such 
statement the county clerk must immediately make the necessary and proper 
changes in the assessment of such property on the assessment books of the 
county as shown by such statement, and if any change or correction in such 
assessment or such reassessment affects any city or town which collects its 
taxes by its own officer, the county clerk must, after entering the same on 
the assessment books of the county, transmit to such city or town clerk 
so much of such statement as affects such city or town and such city or 
town clerk must thereupon make such changes and corrections on the 
assessment books of such city or town. 


History: En. Sec. 4, Ch. 180, L. 1925. TaxationG—404. 
61 C.J. Taxation § 818. 


84-723. (2122.23) Collection of nonresident inheritance taxes, gross 
earnings on freight lines, license taxes imposed on state board of equaliza- 
tion. The duty of collecting the non-resident inheritance taxes, all gross 
earning taxes on freight lines, and the following license taxes, to-wit: The 
corporation license tax, taxes on express companies and sleeping car com- 
panies, coal mines, and dealers license taxes, metaliferous mines license tax, 
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cement producers and dealers license taxes, the gasoline distributors and 
dealers license tax, the oil producer’s license tax and all other license taxes 
determined by the state board of equalization, the responsibility for collec- 
tion of which has heretofore been imposed upon the state treasurer are 
hereby transferred from the state treasurer to the state board of equaliza- 
tion ; such collections to be turned over to the state treasurer on the 10th and 
25th day of each and every month, and it is further provided that all duties 
heretofore imposed by law upon the state treasurer, with reference to the 
collection and issuance of receipts for any of the above named license taxes, 
or other taxes above enumerated, are hereby imposed upon the state board of 
equalization. 


History: En. Sec. 1, Ch. 79, L. 1927. Taxation€—550. 
61 C.J. Taxation § 1304 et seq. 


CHAPTER 8 


RAILROADS OPERATING IN MORE THAN ONE COUNTY—ASSESSMENT 
FRANCHISE, ETC. BY STATE BOARD OF EQUALIZATION 


Section 84-801. Assessment of railroads. 
84-802. Assessment, how made. 
84-803. Duties of the state board and county assessors respecting statement. 
84-804. Record of assessment and apportionment of railroads. 


84-801. (2131) Assessment of railroads. The president, secretary, or 
managing agent, or such other officer as the state board of equalization may 
designate, of any corporation, and each person or association of persons, 
owning or operating any railroad in more than one county in this state, must, 
on or before the first day of April of each year, furnish the said board a 
statement, signed and sworn to by one of such officers, or by the person or 
one of the persons forming such association, showing in detail for the year 
ending on the thirty-first day of December, immediately preceding: 

(1). The whole number of miles of railroad in the state; and, where 
the line is partly out of the state, the whole number of miles without the 
state, and the whole number within the state, owned or operated by such 
corporation, person, or association. 

(2). The value of the roadway, roadbed, and rails of the whole railroad, 
and the value of the same within the state. 

(3). The width of the right of way. 

(4). The number of each kind of all rolling-stock used by such corpora- 
tion, person, or association in operating the entire railroad, including the 
part without the state. 

(5). Number, kind, and value of rolling-stock owned and operated in 
the state. ) 

(6). Number, kind, and value of rolling-stock used in the state, but 
now owned by the party making the returns. 

(7). Number, kind, and value of rolling-stock owned but used out of 
the state, either upon divisions of road operated by the party making the 
returns, or by and upon other railroads. 

(8). The whole number of side-tracks in each county, including the 
number of miles of track in each railroad yard in the state. 
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(9). The number of each kind of rolling-stock used in operating the 
entire railroad, including the part without the state, which must include a 
detailed statement of the number and value thereof, of all engines, passen- 
ger, mail, express, baggage, freight, and other cars, or property owned or 
leased by such corporation, persons, or association. 


(10). The number of sleeping and dining cars not owned by such cor- 
poration, person, or association, but used in operating the railroads of such 
corporation, person, or association in the state, or on the line of the road 
without the state, during each month of the year for which the return is 
made; also the number of miles each month said cars have been run or 
operated within and without the state. 


(11). A deseription of the road, giving the points of entrance into and 
the points of exit from each county, with a statement of the number of miles 
in each county. When a description of the road shall have once been 
given, no other annual description thereof is necessary, unless the road shall 
have been changed. Whenever the road, or any portion of the road, is 
advertised to be sold, or is sold for taxes, either state or county, no other 
description is necessary than that given by, and the same is conclusive upon, 
the person, corporation, or association giving the description. No assess- 
ment is invalid on account of a misdeseription of the railroad, or the right 
of way for the same. If such statement is not furnished as above provided, 
the assessment made by the state board of equalization upon the property 
of the corporation, person, or association failing to furnish the statement 
is conclusive and final. 


(12). Also showing in detail for the year preceding the first of January: 
(a). The gross earnings of the entire road ; 
(b). The gross earnings of the road within the state, and where the 


railroad is let to other operators, how much was derived by the lessor as 
rental ; 

(ec). The cost of operating the entire road, exclusive of sinking fund, 
expenses, of land department, and money paid to the United States; 


(d). Net income for such year, and amount of dividend declared ; 

(e). Capital stock authorized ; 

(f). Capital stock paid in; 

(g). Funded debt; 

(h). Number of shares authorized ; 

(1). Number of shares of stock issued. 

(13). Any other facts the state board of equalization may require. 

History: Ap. p. Sec. 1675, 5th Div. State v. North American Car Corporation, 

Comp. Stat. 1887; amd. Sec. 43, p. 87, L. _ M __, 164 P 2d 161. 


1891; re-en. Sec. 3737, Pol. C. 1895; re-en. 
Sec. 2556, Rev. C. 1907; re-en. Sec. 2131, 
R. C. M. 1921; amd. Sec. 1, Ch. 7, L. 1925. 
Cal. Pol. C. Sec. 3664. 


Taxation€390-393. 

61 C.J. Taxation § 852 et seq. 

51 Am. Jur. 790, Taxation, §§ 887 et seq. 

What property is within provision in re- 
lation to local taxation of certain railroad 
property under statute or constitution pro- 


References 


Referred to as section 43, laws of 1891, 
in Northern Pac. Ry. Co. v. Brogan, 52 


M 461, 464, 158 P 820; Hays v. Smith, 
58 M 312, 316, 192 P 615; Ford Motor Co. 
v. Linnane, 102 M 325, 333, 57 P 2d 803; 


viding for assessment or taxation of rail- 
road property by state commission or 
board. 80 ALR 252. 
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84-802. (2132) Assessment, how made. The state board of equalization 
must assess the franchise, roadway, roadbed, rails, and rolling-stock of all 
railroads operated in more than one county; but franchises derived from 
the United States must not be assessed. All rolling-stock must be assessed in 
the name of the person, corporation, or association owning, leasing, or using 
the same. Assessment must be made to the corporation, person, or association 
of persons owning or leasing or using the same, and must be made upon 
the entire railroad within the state. The depots, stations, shops and buildings 
erected upon the space covered by the right-of-way, and all other property 
owned or leased by such person, corporation, or association, except as above 
provided, shall be assessed by the assessor of the county wherein they 
are situate. After making such assessment, the board shall give at least 
ten (10) days written notice thereof to such owner or operator, designating 
therein a time and place for hearing thereon, at which time and place such 
owner or operator, or any taxpayer, may appear before the board in 
person, or otherwise, to show cause why such assessment should be either 
lowered or raised. On or before the second Monday in July, the board shall 
apportion such assessment to the counties, school districts, cities, towns, 
and other tax subdivision, in which such railroad is located. 

History: Ap. p. Sec. 1675, 5th Div. ical code, in Hilburn v. St. Paul ete. Ry. 


Comp. Stat. 1887; amd. Sec. 44, p. 89, L. 
1891; re-en. Sec. 3738, Pol. C. 1895; re-en. 
Sec. 2557, Rev. C. 1907; re-en. Sec. 2132, 
R. C. M. 1921; amd. Sec. 1, Ch. 13, L. 
1939. Cal. Pol. C. Sec. 3665. 


Co., 23 M 229, 242, 58 P 551; as section 
2557, revised codes, in Northern Pace. Ry. 
Co. v. Brogan, 52 M 461, 464, 158 P 820; 
State v. North American Car Corporation, 


eu eM. 4 4164, Pod. 161% 


References Taxation€>390-393. 
Cited or applied as section 3738, polit- 61 C.J. Taxation §§ 853, 854. 
84-803. (2133) Duties of the state board and county assessors respecting 


statement. The state board of equalization must, within the time mentioned, 
in the preceding section, transmit by mail to the county assessor of each 
county, to which such apportionment is made, a statement in detail suffi- 
cient for identification and location of the property, showing the assessed 
value per mile of the same, as fixed by a pro rata distribution per mile 
of the assessed value of the whole franchise, roadway, roadbed, rails, and 
rolling-stock of such railroad, within the state, and the amount apportioned 
to the county and to each taxing subdivision thereof. The county assessor 
must enter the statement on the assessment roll of the county. 


History: En. Sec. 45, p. 90, L. 1891; References 
re-en. Sec. 3739, Pol. C. 1895; re-en. Sec. State v. North Ameriean Car Corpora- 
2558, Rev. C. 1907; re-en. Sec. 2133, R. tion, M oer 164 P 2d 161. 


C. M. 1921; amd. Sec. 2, Ch. 13, L. 1939. 
Cal. Pol. C. Sec. 3665. 


84-804. (2136) Record of assessment and apportionment of railroads. 
The state board of equalization must keep a record of all such assessments 


and apportionments. 


History: En. Sec. 48, p. 92, L. 1891; References 
re-en. Sec. 3742, Pol. C. 1895; re-en. Sec. State v. North American Car Corpora- 
2561, Rev. C. 1907; re-en. Sec. 2136, R. tion, ia we sn 164 P 2d 161. 


C. M. 1921; amd. Sec. 3, Ch. 13, L. 1939. 
Cal. Pol. C. Sec. 3666. 
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CHAPTER 9 


TELEGRAPH, TELEPHONE, ELECTRIC POWER AND OTHER LINES 
ASSESSMENT BY STATE BOARD OF EQUALIZATION 


Section 84-901. Officers of certain telegraph, telephone, electric power and other lines to 
furnish statement to state board of equalization. 
84-902. Statement to be transmitted by county assessor to state board. 
84-903. Hearing before the board. 
84-904. Hearing for the determination of facts pertaining to assessment. 
84-905. Assessment of property—apportionment to counties. 
84-906. Transmission of statement of amount apportioned to counties. 
84-907. Record of assessment and apportionment of properties. 


84-901. (2138) Officers of certain telegraph, telephone, electric power 
and other lines to furnish statement to state board of equalization. The 
president, secretary, or managing agent, or such other officer as the state 
board of equalization may designate, of any corporation, and each person 
or association of persons owning or operating a telegraph, telephone, electric 
power or transmission line, natural gas pipe line, oil pipe line, canal, ditch, 
flume, or other property, other than real estate not included in right of way, 
and which constitute a single and continuous property throughout more 
than one county, must, on or before the first Monday of March in each year, 
furnish the state board of equalization a statement, signed and sworn to by 
one of such officers or by the person or one of the persons forming such 
association, showing in detail for the year ending on the thirty-first day of 
December, immediately preceding, as follows: 


1. The whole number of miles of said property in the state, and where 
the property is partly out of the state, the whole number of miles without 
the state and the whole number of miles within the state owned or operated 
by such corporation, person, or association. 

2. The total value of the entire property and plant both within and 
without the state, and the total value of that portion of the same within 
the state. 

3. A complete description of the property within the state, giving the 
points of entrance into and the points of exit from the state, and the 
points of entrance into and the points of exit from each county, with a state- 
ment of the total number of miles in each county in the state. 

4. Such other information regarding such property as may be required 
by the state board of equalization. 


History: En. Sec. 1, Ch. 49, L. 1919; TaxationC—367, 396. 
re-en. Sec. 2138, R. C. M. 1921; amd. 61 C.J. Taxation §§ 822, 861. 
Sec. 1, Ch. 17, UL. 1939. 51 Am. Jur. 803, 823, Taxation, §§ 906- 


910, 935-942. 
References 


Ford Motor Co. v. Linnane, 102 M 325, 
334, 57 P 2d 803. 


84-902. (2139) Statement to be transmitted by county assessor to state 
board. The county assessor of every county must, on the first Monday in 
May of each year, transmit to the state board of equalization a statement 
showing: | 

1. The name and address of each corporation, person and association 
owning or operating any telegraph, telephone, electric power or transmission 
line, natural gas pipe line, oil pipe line, canal, ditch, flume, or other similar 
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property in more than one county of the state, whose property, or any 
part thereof, has been assessed by such county assessor. 


a A complete description of all such property assessed to every such 
corporation, person, or association, together with the assessed value thereof. 


History: En. Sec. 2, Ch. 49, L. 1919; TaxationG>364, 
re-en. Sec. 2139, R. C. M. 1921; amd. Sec. 61 C.J. Taxation § 818 et seq. 
2, Ch. 17, L. 1939. 


84-903. (2141) Hearing before the board. After making such assess- 
ment, the board shall give at least ten (10) days written notice thereof to the 
person or persons to whom the assessment is made, designating a time and 
place for hearing thereon, at which time and place such person or persons, 
or any taxpayer may appear before the board in person, or otherwise, to 
show cause why such assessment should be either lowered or raised. 


History: En. Sec. 4, Ch. 49, L. 1919; Taxation¢—407. 
re-en. Sec. 2141, R. C. M. 1921; amd. Sec. 61 C.J. Taxation § 863. 
5, Ch. 17, L. 1939. 


84-904. (2142) Hearing for the determination of facts pertaining to 
assessment. If any corporation, person or association shall fail, neglect, or 
refuse to furnish the state board of equalization with a full, true, and 
correct statement as required, and within the time, by section 84-901, or if 
the board shall have reason to believe that any such statement furnished 
the board is incorrect or erroneous in any particular, the board shall order 
a hearing for the purpose of ascertaining and determining such facts as 
will enable the board to assess the property of such corporation, person or 
association in accordance with the provisions of section 84-905. At least 
ten days’ written notice of such hearing shall be given to such corporation, 
person, or association, and on such hearing the board shall ascertain and 
determine each and all of the matters and facts which should have been 
stated in such statement. 


History: En. Sec. 5, Ch. 49, L. 1919; 
re-en. Sec. 2142, R. C. M. 1921; amd. Sec. 
3, Ch. 17, L. 1939. 


84-905. (2143) Assessment of property—apportionment to counties. 
The board must assess all the properties described in section 84-901, but 
franchises granted by the United States must not be assessed, the value 
of such properties for assessment purposes to be determined upon such 
factors as the board shall deem proper. 

On or before the second Monday in July, the board shall apportion 
such assessment to the counties in which the properties are situated. 


History: En. Sec. 6, Ch. 49, L. 1919; Id. This section does not establish an 


re-en. Sec. 2143, R. C. M. 1921; amd. Sec. arbitrary rule of assessment, but only 
4, Ch. 17, L. 1939. requires that the total value of the plant 


and property, wherever situated, shall be 
Operation and Effect taken into consideration in determining 
the actual cash value for taxation of that 
portion of the plant and property situated 
within this state. 

Id. Since the state board of equaliza- 
tion is an agency created by the constitu- 
tion, with well-defined powers, discretion- 
ary in character, and this act does not at- 
tempt to direct the board as to the method 


This act does not repeal existing stat- 
utes on the subject of assessment, but is to 
be treated as a supplement thereto. The 
various sections of the act, and of exist- 
ing acts, are, therefore, in pari materia, 
and are to be construed together. State 
v. State Board of Equalization, 56 M 413, 
444, 185 P 708. 
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or means to be pursued by it in arriving 
at the actual value of the property of 
electric power corporations, the supreme 
court cannot, by writ of mandate, inter- 
fere and direct the board how to make 
the assessment; so long as it is not guilty 


TAXATION 


mentally wrong principle of assessment, 
the supreme court cannot interpose, or 
substitute its judgment for that of such 
board. 

Id. This act does not affect section 
84-401, and that section is to be consid- 


of fraud, and does not adopt a funda-_ ered in connection with it. 


84-906. (2144) Transmission of statement of amount apportioned to 
counties. The state board of equalization, must, not later than the second 
Monday of July, transmit or mail to the county assessor of each county to 
which such apportionment has been made, a statement showing the length 
of the property in such county; a description of the same sufficient for 
identification; the assessed value of the same as determined by the board; 
and the amount apportioned to the county. The county assessor must enter 
the statement on the assessment-roll or book of the county, and enter the 
amount of the assessment apportioned to the county in the column of the 
assessment-roll or book which shows the total value of all property for 
taxation in the county. 


History: En. Sec. 7, Ch. 49, L. 1919; 
re-en. Sec. 2144, R. C. M. 1921; amd. Sec. 
6, Ch. 17, L. 1939. 


84-907. (2146) Record of assessment and apportionment of properties. 
The state board of equalization must keep a record of all such assessments 
and apportionments. 


History: En. Sec. 9, Ch. 49, L. 1919; 
re-en. Sec. 2146, R. C. M. 1921; amd. Sec. 
7, Ch. 17, °L. 1939. 


Taxation¢G—411. 
61 C.J. Taxation § 866. 


CHAPTER 10 
LICENSE TAXES—-CARBON BLACK PRODUCERS 


Section 84-1001. Carbon black producers’ license. 


84-1002. Amount of tax. 
84-1003. Time for payment—credit to general fund. 
84-1004. Statements to board—contents—time for filing. 
84-1005. Records to be kept as required by board. 
84-1006. Statement of production—time for making—collection of tax. 
84-1007. Unlawful to fail to file or to falsify statement. 
84-1008. Board to compute tax if no statement filed—penalty and interest— 
collection of tax. 
84-1009. Penalty for violations. 
84-1010. Tax additional to other required taxes and fees. 
84-1001. (2380.1) Carbon black producers’ license. The term “person,” 


as used in this act, shall mean and include any individual, firm, copartner- 
ship, and every corporation, joint stock company, syndicate and association. 

The term “carbon black,” as used in this act, shall mean and include 
any kind of carbon black or gas carbon, gas graphite, or any form of 
carbon produced from natural gas, of whatsoever grade or quality, whether 
produced by a burning, a heating, a cracking, or any chemical or mechanical 
or other process whatsoever. ) 

History: En. Sec. 1, Ch. 97, L. 1929. 37 C.J. Licenses § 73. 

33 Am. Jur. 321, Licenses, generally. 
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84-1002. (2380.2) Amount of tax. Every person engaged in or carrying 
on within this state the business of producing or manufacturing for sale, 
profit or use the commodity or substance known as “carbon black,” herein- 
above defined, must, for the year 1929, and each year thereafter when 
engaged in or carrying on any such business in this state, pay to the state 
treasurer for the exclusive use and benefit of the state of Montana, a license 
tax for engaging in and carrying on such business in an amount equal to 
one-eighth (14) of one cent (1c) for each pound of carbon black produced or 
manufactured by such person within the state during such year. 

History: En. Sec. 2, Ch. 97, L. 1929. LicensesC>12, 29. 
37 C.J. Licenses §§ 73, 116. 

84-1003. (2380.3) Time for payment—credit to general fund. Such 
license tax shall be paid in semi-annual installments for the semi-annual 
periods ending respectively June thirtieth and December thirty-first, of each 
year beginning with the semi-annual period ending June 30, 1929, and the 
amount of the license tax for each semi-annual period shall be paid to the 
state treasurer within thirty (30) days after the end of each semi-annual 
period and when received by the state treasurer shall be credited to the 
general fund of the state. 

History: En. Sec. 3, Ch. 97, L. 1929. 


84-1004. (2380.4) Statements to board—contents—time for filing. Hach 
and every person engaged in such business in the state of Montana at the 
time when this act becomes effective must, not later than the thirtieth day of 
April, 1929, and every person who shall engage in such business at any 
time after the date when this act becomes effective, must immediately, 
upon engaging in such business, file with the state board of equalization 
a certificate and statement, on forms prescribed by the state board of 
equalization, which shall contain the name under which such person is en- 
eaged in and carrying on such business in this state, giving the place or 
places of business and the location of the plant or plants for the production 
of carbon black owned, leased, controlled, or operated by such person; the 
name and address of the managing agent in this state if an association, 
corporation, joimt stock company or syndicate, or if a firm or co-partnership, 
the names and addresses of the persons composing the same; if an associa- 
tion, joint stock company, corporation or syndicate, the laws of the 
state under which organized, its principal place of business, and the names 
and addresses of its principal officers; and such other information as the 
board may deem necessary. 

History: En. Sec. 4, Ch. 97, L. 1929. 


84-1005. (2380.5) Records to be kept as required by board. Every such 
person shall keep a record in such form as the state board of equalization 
may require of all carbon black produced or manufactured by such person 
in this state and such records shall at all times during the business hours of 
the day, be subject to inspection by the state board of equalization, its 
members, agents or employees. 

History: En. Sec. 5, Ch. 97, L. 1929. 

84-1006. (2380.6) Statement of production—time for making—collection 

of tax. (1) Hach and every person must, within thirty (30) days after 
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the semi-annual period ending June 30, 1929, and within thirty (30) days 
after the end of each following semi-annual period, make out, in duplicate, 
on forms prescribed by the state board of equalization, and deliver to the 
state treasurer, a statement showing the quantity of carbon black produced 
or manufactured by such person in the state of Montana during each month 
of such semi-annual period and during the whole of said semi-annual period, 
together with the total amount due the state as license tax for such semi- 
annual period; and must, within such thirty (30) days, and at the same 
time such statement is delivered to the state treasurer, pay to the state 
treasurer the amount of the license tax shown by such statement to be due 
to the state of Montana for the semi-annual period for which such statement 
is made; such statement must be signed and verified by the oath of the 
individual or individuals, or by the president, vice-president, treasurer, 
assistant treasurer, or managing agent in this state of the association, 
corporation, joint stock company, or syndicate making the same. 


(2) <Any such person engaged in or carrying on such business at more 
than one place in this state, or owning, leasing, controlling, or operating 
more than one carbon black plant in this state, may include all thereof in one 
statement. The state treasurer shall receive and file all such statements and 
collect and receive from such person making and filing a statement with him 
the amount of tax payable by such person, if any, as the same shall appear 
from the face of the statement. The state treasurer shall endorse on each 
statement as soon as the same is received by him, the date when so received, 
the name and post office address of the person from whom received; and the 
amount of tax, if any, paid by such person; and he must number such state- 
ment consecutively, beginning with the number one (1) for each year 
followed by the year. The state treasurer shall keep a book in such form as 
shall be approved by the state board of equalization, in which he shall enter 
each statement filed with him in the order in which received and filed, the 
number thereof, date of filing, name of person making the return, and the 
amount of tax, if any, paid by such person, which book shall be designated 
“State Treasurer’s Record of Carbon Black Production License Tax.” The 
state treasurer shall within ten days after the end of each month deliver over 
to the state board of equalization all statements filed with him and not al- 
ready delivered to said board, and such statements shall then be filed in the 
office of, and become a part of the records of the state board of equalization. 
It shall be the duty of the state board of equalization to examine each of such 
statements and compute the taxes thereon, and the amount so computed by 
the board shall be the taxes imposed, assessed against and payable by the 
person making the statement for the semi-annual period for which the’ 
statement is filed. If the tax found to be due shall be greater than the 
amount paid, the excess shall be paid by the taxpayer to the state board 
of equalization within ten days after written notice of the amount of the 
deficiency shall be mailed by the state board of equalization to such tax- 
payer. Provided, that if the tax imposed shall be less than the amount 
paid, the difference must be refunded to the person making such payment. 


History: En. Sec. 6, Ch. 97, L. 1929. Licenses@=30, 32(1). 
37 C.J. Licenses §§ 117, 119 et seq. 
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84-1007. (2380.7) Unlawful to fail to file or to falsify statement. It 
shall be unlawful for any such person to fail, neglect, or refuse to file any 
statement or certificate required by this act in the manner or within the 
time herein required, or to make such statement false in any particular. 

History: En. Sec. 7, Ch. 97, L. 1929. 


84-1008. (2380.8) Board to compute tax if no statement filed—penalty 
and interest—collection of tax. If any such person shall fail, neglect, or 
refuse to file any statement required by the provisions of this act within the 
time therein required, the state board of equalization shall immediately after 
such time has expired, proceed to inform itself, as best it may, regarding the 
quantity of carbon black produced or manufactured by such person in this 
state during such semi-annual period and during each month thereof, and 
shall determine and fix the amount of the license tax due the state from such 
person for such semi-annual period, and shall make out a statement, in 
duplicate, showing the same and shall add to the amount of such license 
tax a penalty of twenty-five per centum (25%) thereof and deliver one of 
such statements to the state treasurer, who shall proceed to collect the 
amount of such license tax, with the penalty added thereto, and interest 
on the whole thereof at the rate of twelve per centum (12%) per annum 
from the date of the making of such statement by the state board of equali- 
zation, until paid. 

Upon the request of the state treasurer, it shall be the duty of the 
attorney general to commence and prosecute to final determination, in 
any court of competent jurisdiction, an action at law for the collection of 
the same. 

History: En. Sec. 8, Ch. 97, L. 1929. 


84-1009. (2380.9) Penalty for violations. Any violation of any of the 
provisions of this act shall be deemed a misdemeanor and shall be punished 
by a fine of not exceeding one thousand dollars ($1,000.00), or by imprison- 
ment in the county jail for not exceeding six months, or by both such 
fine and imprisonment. 

History: En. Sec. 9, Ch. 97, L. 1929. 


84-1010. (2380.10) Tax additional to other required taxes and fees. 
The license tax herein provided for shall be in addition to all taxes and 
other fees now required to be paid by the persons subject to the provisions 


of this act. 
History: En. Sec. 10, Ch. 97, L. 1929. 


CHAPTER 11 
LICENSE TAXES—CEMENT DEALERS 


Section 84-1101. “Person” defined. 
84-1102. License tax on sales of cement, etc. 
84-1103. Statement to be filed with board of equalization. 
84-1104. Quarterly payment of license fee. 
84-1105. Record of cement received. 
84-1106. Quarterly statement of produce sold on which no tax paid—payment of 
tax. 
84-1107. Duty to file statement. 
84-1108. Procedure to ascertain tax on failure of statement—penalty. 
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84-1109. Expiration of licenses. 

84-1110. Invoice to state whether tax paid. 
84-1111. Issuance and term of license. 
84-1112. Disposal of license taxes. 
84-1113. Penalty for violation of act. 
84-1114. License tax supplemental. 


84-1101. (2367) “Person” defined. The term “person,” as used in this 
act means and includes every individual, firm, association, joint-stock com- 
pany, syndicate and corporation. 

History: En. Sec. 1, Ch. 16, Ex. L. 1921; 
re-en. Sec. 2367, R. C. M. 1921. 

84-1102. (2368) License tax on sales of cement, etc. Every person who 
engages in, or carries on the occupation or business in this state of retailing 
or selling at retail cement, cement plaster, gypsum plaster, or other by- 
products of cement, must,-for the year 1921, and annually each year there- 
after when engaged in such occupation or business, procure from the state 
treasurer a license to engage in and carry on such occupation or business in 
this state, and shall annually pay to the state treasurer for such license a tax 
of one dollar, together with an additional sum or amount equal to four 
cents per barrel of three hundred seventy-six pounds of cement, and 
five cents per ton of two thousand pounds on cement plaster, gypsum plaster, 
or other by-products of cement sold by such person during such year, 
and for the manufacturing or producing of which no person has paid or 
assumed a liability for the payment of any license tax to the state of 
Montana, under any law of this state. : 


History: En. Sec. 2, Ch. 16, Ex. L. 37 C.J. Licenses §§ 77, 116. 
1921; re-en. Sec. 2368, R. C. M. 1921; 33 Am. Jur. 321, Licenses, generally; 
amd. Sec. 2, Ch. 127, L. 1925. 47 Am. Jur. 193, Sales and Use Taxes, 
generally. 


Licenses@15(1), 29. 


84-1103. (2369) Statement to be filed with board of equalization. Each 
and every person engaged in or carrying on such occupation or business in 
the state of Montana at the date when this act becomes effective must, not 
later than the thirtieth day of April, 1921, and every person who shall en- 
gage in or carry on such occupation or business after the date when this act 
becomes effective must immediately after engaging in such occupation or 
business, make out and file with the state board of equalization a certificate 
and statement, on forms prescribed by the state board of equalization, which 
shall contain the name under which such person is engaging in and earry- 
ing on such occupation and business in this state, giving the location of 
each place of business of such person, the name and address of the manag- 
ing agent in this state, if any association, joint-stock company, syndicate or 
corporation, or if a firm or co-partnership the names and addresses of the 
persons composing the same; if an association, joint-stock company, syndi- 
cate or corporation, under the laws of what state organized, its principal 
place of business, and the names and addresses of its principal officers, and 
such other information as the state board of equalization may require. 

History: En. Sec. 3, Ch. 16, Ex. L. 
1921; re-en. Sec. 2369, R. C. M. 1921. 

84-1104. (2370) Quarterly payment of license fee. The said license tax 

of one dollar shall be paid by each person within thirty days after the end 
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of the quarter ending March 31st in each year, and such additional license 
tax of four cents per barrel and twenty cents per ton shall be paid in 
quarterly installments for the quarters ending March 31st, June 30th, Sep- 
tember 30th, and December 31st, in each year, beginning with the quarter 
ending March 31, 1921, and the total amount of such license tax becoming 
due for any quarter shall be paid to the state treasurer within thirty days 
after the end of the quarter for which the same is due. 


History: En. Sec. 4, Ch. 16, Ex. L. Licenses€32 (1). 
1921; re-en. Sec. 2370, R. C. M. 1921. 37 C.J. Licenses § 119 et seq. 


84-1105. (2371) Record of cement received. Each and every person 
engaging in or carrying on such occupation in this state shall keep a record 
showing all cement, cement plaster, gypsum plaster and other by-products of 
cement purchased or received by or delivered to such person for sale by 
such persons at retail in this state for the manufacturing or production of 
which cement, cement plaster, gypsum plaster or other by-products of 
cement, no person has paid, or assumed liability for the payment of any 
license tax to the state of Montana under any law of this state, which 
record shall show the date of each purchase or delivery, the number of 
barrels or tons contained therein, and the name of the person from whom 
the same was purchased or received, which records shall at all times during 
the business hours of the day be subject to inspection by the state board of 
equalization, its members, agents or employees. 


History: En. Sec. 5, Ch. 16, Ex. L. 
1921; re-en. Sec. 2371, R. C. M. 1921. 


84-1106. (2372) Quarterly statement of produce sold on which no tax 
paid—payment of tax. Each and every person must, within thirty days 
after the quarter ending March 31, 1921, and within thirty days after the end 
of the following quarter, make out in duplicate, on forms prescribed by the 
state board of equalization, and deliver to the state treasurer, a statement 
showing the total number of barrels or tons of such commodities sold by 
such persons during such quarter for the manufacturing or production of 
which no person has paid, or assumed liability for the payment of, any 
license tax to the state of Montana under any laws of this state, together 
with the total amount due to the state of Montana as license taxes from 
such person for such quarter; and must within thirty days, and at the same 
time such statement is delivered to the state treasurer, pay to the state 
treasurer the amount of the license tax shown by such statement to be due 
to the state of Montana for the quarter for which said statement is made. 
Such statement must be signed and verified by the oath of the individual or 
individuals, or by the president, vice-president, treasurer, assistant treas- 
urer or managing agent in this state of the association, joint-stock com- 
pany, syndicate or corporation making the same. The state treasurer shall 
file one copy of such statement in his office and deliver the other copy 
thereof to the state board of equalization. 


History: En. Sec. 6, Ch. 16, Ex. L. 
1921; re-en. Sec. 2372, R. C. M. 1921. 


84-1107. (2373) Duty to file statement. It shall be unlawful for any 
person to fail, neglect or refuse to file any statement or certificate required 
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by this act in the manner or within the time required, or to make any such 
statement or certificate false in any particular. 


History: En. Sec. 7, Ch. 16, Ex. L. 
1921; re-en. Sec. 2373, R. C. M. 1921. 


84-1108. (2374) Procedure to ascertain tax on failure of statement— 
penalty. If any person shall fail, neglect or refuse to make or file the state- 
ment required by section 84-1106 within the time required, the state board of 
equalization shall immediately after such time has expired, proceed to in- 
form itself, as best it may, regarding the matters required to be set forth in 
such statement, and shall fix and determine the amount of the license taxes 
due from such person for such quarter, and shall make out a statement in 
duplicate showing such matters, and the amount of such license taxes and 
shall add to the amount of such license taxes twenty-five per cent. thereof 
as a penalty, and deliver one of such statements to the state treasurer, who 
shall proceed to collect the amount of such license taxes, with the penalty 
added thereto, and interest on the whole thereof at the rate of twelve per 
cent. per annum, from the date of the making of such statement by the 
state board of equalization until paid. Upon request of the state treasurer 
it shall be the duty of the attorney general to commence and prosecute to 
final determination in any court of competent jurisdiction an action to 
collect the same. i 


History: En. Sec. 8, Ch. 16, Ex. L. Licenses©=30, 41. 
1921; re-en. Sec. 2374, R. C. M. 1921. 37 C.J. Licenses §§ 117, 145 et seq. 


84-1109. (2375) Expiration of licenses. All licenses issued under the 
provisions of this act shall expire on the thirty-first day of December follow- 
ing the date of issuance. 


History: En. Sec. 9, Ch. 16, Ex. L. Licenses@=36. 
1921; re-en. Sec. 2375, R. C. M. 1921. 37 C.J. Licenses § 66. 


84-1110. (2376) Invoice to state whether tax paid. Every person en- 
gaged in the business in this state of manufacturing or producing cement, 
cement plaster, gypsum plaster or other by-product of cement shall make out 
and deliver to every person to whom any of such commodities are sold or 
delivered by such person, an invoice covering the commodity or commodities 
so sold or delivered on which invoice shall be stated whether or not such 
person has paid, or assumes liability for the payment of the license tax for 
manufacturing or producing the same, to the state of Montana, under any 
laws of this state. 


History: En. Sec. 10, Ch. 16, Ex. L. 
1921; re-en. Sec. 2376, R. C. M. 1921. 


84-1111. (2377) Issuance and term of license. Upon payment of the li- 
cense tax for the first quarter in each year by any person engaging in or 
carrying on the occupation of selling cement, cement plaster, gypsum plaster 
or other by-products of cement at retail in this state, the state treasurer shall 
issue to the person paying the same a license which shall recite therein that 
the same shall be and remain in full force and effect for the whole of such 
year, provided the person to whom it is issued shall thereafter make all 
payments of quarterly installments of license taxes as the same may become 
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due, and such license shall be kept conspicuously posted in the place of 
business of such person. 


History: En. Sec. 11, Ch. 16, Ex. L. 
1921; re-en. Sec. 2377, R. C. M. 1921. 


84-1112. (2378) Disposal of license taxes. All license taxes collected 
under the provisions of this act shall be deposited to the credit of the gen- 
eral fund of the state. 


History: En. Sec. 12, Ch. 16, Ex. L. Licenses€~33. 
1921; re-en. Sec. 2378, R. GC. M. 1921. 37 C.J. Licenses § 129. 


84-1113. (2379) Penalty for violation of act. Any violation of any of 
the provisions of this act shall be deemed a misdemeanor, and shall be 
punished by a fine of not more than one thousand dollars, or by imprison- 
ment in the county jail not exceeding six months, or by both such fine and 


imprisonment. 
History: En. Sec. 13, Ch. 16, Ex. L. Licenses¢~40. 
1921; re-en. Sec. 2379, R. C. M. 1921. 37 C.J. Licenses §§ 151 et seq., 172. 


84-1114. (2380) License tax supplemental. The license taxes herein 
provided for shall be in addition to all taxes and other fees now required to 
be paid by the persons subject to the provisions of this act. 


History: En. Sec. 14, Ch. 16, Ex. L. LicensesC=28. 
1921; re-en. Sec. 2380, R. C. M. 1921. 37 C.J. Licenses § 114. 
CHAPTER 12 


LICENSE TAXES—CEMENT AND GYPSUM PRODUCERS 


Section 84-1201. “Person” defined. 
84-1202. License tax on producers and importers of gypsum and cement. 
84-1203. “Import” defined. 
84-1204. Quarterly payment of tax. 
84-1205. Statements to be filed with board of equalization. 
84-1206. Manufacturers to keep records. 
84-1207. Quarterly statement and payment of tax. 
84-1208. Duty to file statement. 
84-1209. Procedure to ascertain tax on failure of statement—penalty. 
84-1210. Disposal of taxes. 
84-1211. Penalty for violation of act. 
84-1212. License tax supplemental. 


84-1201. (2356) “Person” defined. The term “person,” as used in this 
act, shall mean and include any individual, firm, co-partnership, and every 
corporation, joint-stock company and association. 


History: En. Sec. 1, Ch. 15, Ex. L. 
1921; re-en. Sec. 2356, R. C. M. 1921. 


84-1202. (2357) License tax on producers and importers of gypsum and 
cement. Every person engaged in or carrying on the business in the state 
of Montana of producing or manufacturing cement, gypsum, gypsum plaster, 
stucco, wallboard, land plaster or other products of cement or gypsum, and 
any person who imports into this state any such products for sale or use, 
must, for the year 1945 and each year thereafter, when engaged in or carry- 
ing on such business in this state, pay to the state board of equalization for 
the use of the state of Montana, a license tax for engaging in and carrying 
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on such business in the state of Montana in an amount equal to the follow- 
ing sums: 

1. For each and every barrel of cement containing 376 pounds produced 
or manufactured by such person or used by such person in the manufacture 
or production of any of the articles or products hereinabove enumerated, or 
imported by such person into this state for sale or use, four (4) cents. 

2. For each and every ton of 2000 pounds of gypsum produced or manu- 
factured by such person or used by such person in the manufacture or 
production of any of the articles or products hereinabove named, or im- 
ported by such person into this state for such sale or use, five (5) cents. 

3. The words “products of cement or gypsum” as used in this section 
shall, in addition to the articles herein specifically enumerated, include all 
manufactured products into which gypsum enters as a component part to 
the extent of not less than fifty per cent (50%) by weight. No double tax- 
ation of either cement, gypsum or the products thereof is imposed by this act. 


History: En. Sec. 2, Ch. 15, Ex. L. 1921; 
re-en. Sec. 2357, R. C. M. 1921; amd. Sec. 
1, Ch. 127, L. 1925; amd. Sec. 1, Ch. 166, 
L. 1931; amd. Sec. 1, Ch. 192, L. 1945. 


Before Amendment Held Not Applicable 
to Wallboard 


As against the state’s contention that 
“other -products” as used in this section 
by implication included gypsum wallboard, 
held, under doctrine of ejusdem generis 
the legislature meant gypsum products 
made and handled like plaster, the ad- 
ministrative measurements as used in the 


act being only barrels and tons and not 
square feet as wallboard is handled and 
sold, the uncertainties being resolved in 
favor of the taxpayer. Tax statutes must 
be clear and specific with nothing left to 
speculation and conjecture, and rate and 
amount must be fixed. An undetermined 
tax is no tax. United States Gypsum Co. 
v. State Board of Equalization, 116 M 275, 
278, 149 P 2d 774. 


Licenses¢—12, 15(1), 29. 
37 C.J. Licenses §§ 73, 77, 116. 
33 Am. Jur. 321, Licenses, generally. 


84-1203. (2357.1) “Import” defined. The word “import” shall include 
and mean to receive into any person’s possession or custody first after its 
arrival and coming to rest at destination within the state of Montana of any 
cement, gypsum, gypsum plaster, stucco, wallboard, land plaster or other 
products of cement or gypsum, as the same are defined in section 84-1202, 
shipped or transported into this state from point of origin without this state. 


History: En. Sec. 2, Ch. 166, L. 1931; 
amd. Sec. 2, Ch. 192, L. 1945. 


84-1204. (2358) Quarterly payment of tax. Such annual license tax, as 
imposed by section 84-1202, shall be paid in quarterly installments for the 
quarters ending, respectively, March 31st, June 30th, September 30th and 
December 31st, of each year, beginning with the quarter ending March 31, 
1945, and the amount of such license tax due for each such quarter shall be 
paid to the state board of equalization within thirty days after the end of 
each such quarter. 


History: En. Sec. 3, Ch. 15, Ex. L. 1921; 
re-en. Sec. 2358, R. C. M. 1921; amd. Sec. 
3, Ch. 192, L. 1945. 


84-1205. (2359) Statements to be filed with board of equalization. 
Each and every person engaged in or carrying on the business specified in 
section 84-1202 at the date when this act becomes effective, must, not later 
than the thirtieth day of April, 1945 and every person who shall, after the 
date this act becomes effective, engage in such business, must immediately 
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upon engaging therein, file with the state board of equalization a certificate 
and statement, on forms prescribed by the state board of equalization which 
shall contain the name under which such person is engaging in and carrying 
on such business within this state, giving the name of the place or places of 
business or location of plants or factories within this state; the name and 
address of the managing agent in this state; if a corporation, joint-stock 
company or association, or if a firm or co-partnership, the names and ad- 
dresses of the persons composing the same; if an association, joint-stock com- 
pany or corporation, under the laws of what state organized, its principal 
place of business and the name and addresses of its principal officers; and 
such other information as the state board of equalization may deem neces- 
sary. 


History: En. Sec. 4, Ch. 15, Ex. L. 
1921; re-en. Sec. 2359, R. C. M. 1921; 
amd. Sec. 4, Ch. 192, L. 1945. 


84-1206. (2360) Manufacturers to keep records. Every such person 
shall keep a record in such form as the state board of equalization may re- 
quire of all cement, gypsum, gypsum plaster, stucco, wallboard, land 
plaster or other products of cement or gypsum manufactured or produced 
by such person in this state. Such records shall at all times during the busi- 
ness hours of the day be subject to inspection by the state board of equal- 
ization, its members, agents or employees. 


History: En. Sec. 5, Ch. 15, Ex. L. 
1921; re-en. Sec. 2360, R. C. M. 1921; 
amd. Sec. 5, Ch. 192, L. 1945. 


84-1207. (2361) Quarterly statement and payment of tax. Each and 
every person must, within thirty days after the quarter ending March 3], 
1945, and within thirty days after the end of each following quarter, make 
out, on forms prescribed by the state board of equalization, and deliver to 
the state board of equalization, a statement showing the total number of 
barrels or tons of cement or gypsum produced by such person or used by 
him in the manufacture of the respective articles or products enumerated 
in section 84-1202 or imported by such person into the state of Montana for 
sale or use, during each month of such quarter and during the whole quarter, 
and such other information as said board may require, together with the 
total amount due to the state as license taxes for such quarter; and must, 
within such thirty days, and at the same time such statement is delivered 
to the state board of equalization, pay to the state board of equalization 
the amount of the license taxes shown by such statement to be due to the 
state of Montana for the quarter for which such statement is made. Such 
statement must be signed and verified by the oath of the individual or indi- 
viduals, or by the president, vice-president, treasurer, assistant treasurer, or 
managing agent in this state of the association, corporation, or joint-stock 
company making the same. Any such person engaged in carrying on such 
business at more than one place or operating more than one factory or plant 
in this state, may include all thereof in one statement. 

: : , ic e- 2(1). 

Pier eae fies, S580 chibeaneeairs s pitstblanenes M sr 119. ‘et) seq; 
amd. Sec. 6, Ch. 192, L. 1945. 
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84-1208. (2362) Duty to file statement. It shall be unlawful for any 
person to fail, neglect, or refuse to file any statement or certificate required 
by section 84-1207 in the manner or within the time herein required, or to 
make such statement false in any particular. 


History: En. Sec. 7, Ch. 15, Ex. L. 
1921; re-en. Sec. 2362, R. C. M. 1921; 
amd. Sec. 7, Ch. 192, L. 1945. 


84-1209. (2363) Procedure to ascertain tax on failure of statement— 
penalty. If any such person shall fail, neglect or refuse to file any statement 
required by section 84-1207 within the time required, or shall fail to pay the 
tax required by this act on or before the date such payment is due, the state 
board of equalization shall, immediately after such time has expired, pro- 
ceed to inform itself as best it may, regarding the amounts of the respective 
articles or products enumerated in section 84-1202 manufactured or pro- 
duced by such person within this state or imported by such person into the 
state, during such quarter, and during each month thereof, and. shall de- 
termine and fix the amount. of the license taxes due to the state from such 
person for such quarter, and shall make out a statement, showing the same, 
and shall add to the amount of such license taxes, a penalty of twenty-five 
per cent thereof and deliver such statement to the attorney general, who 
shall proceed to collect the amount of the license taxes, with the penalty 
added thereto and interest on the whole thereof at the rate of twelve per. 
cent per annum from the date of the making of such statement by the state 
board of equalization until paid. Upon request of the state board of equal- 
ization, it shall be the duty of the attorney general to commence and 
prosecute to final determination in any court of competent jurisdiction, an 
action at law to recover the same. 


History: En. Sec. 8, Ch. 15, Ex. L. of Equalization, 116 M 275, 277, 149 P 2d 
1921; re-en. Sec. 2363, R. C. M. 1921; 774, 
amd. Sec. 8, Ch. 192, L. 1945. 


References Licenses@41. 
United States Gypsum Co. v. State Board 37 C.J. Licenses § 145 et seq. 


84-1210. (2364) Disposal of taxes. All license taxes collected under the 
provisions of this act shall be deposited to the credit of the general fund of 
the state. 


History: En. Sec. 9, Ch. 15, Ex. L. Licenses@~33. 
1921; re-en. Sec. 2364, R. C. M. 1921. 37 C.J. Licenses § 129. 


84-1211. (2365) Penalty for violation of act. Any violation of the pro- 
visions of sections 84-1202, 84-1208, 84-1204, 84-1205, 84-1206, 84-1207, 
84-1208, 84-1209 or 84-1211, or either or any thereof, shall be deemed a mis- 
demeanor, and shall be punished by a fine not exceeding five hundred 
dollars, or by imprisonment in the county jail not exceeding six months, or 
by both such fine and imprisonment. 


History: En. Sec. 10, Ch. 15, Ex. L. Licenses¢—40. 
1921; re-en. Sec. 2365, R. C. M. 1921; 37 C.J. Licenses §§ 151 et seq., 172. 
amd. Sec. 9, Ch. 192, L. 1945. . 


84-1212. (2366) License tax supplemental. The license taxes herein 
provided for shall be in addition to all taxes and fees now required to be 
paid by the persons subject to the provisions of this act. 
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History: En. Sec. 11, Ch. 15, Ex. L. Licenses@=28. 
1921; re-en. Sec. 2366, R. C. M. 1921. 37 C.J. Licenses § 114. 
CHAPTER 13 


LICENSE TAXES—COAL MINES 


Section 84-1301. “Person” defined. 
84-1302. Coal mines license tax—amount—exceptions. 
84-1303. Payment of annual license tax. 
84-1304. Mine operators to file statements. 
84-1305. Records to be kept by mine operators. 
84-1306. Quarterly statements of mine operators—payment of license tax. 
84-1307. Penalty for neglect or false statement. 
84-1308. Procedure to determine tax——penalty—tax lien. 
84-1309. Disposal of license taxes. 
84-1310. Penalty for violation of act. 
84-1311. License taxes supplemental. 


84-1301. (2316) “Person” defined. The term “person” as used in this 
act, shall mean and include any individual, firm, co-partnership, and every 
corporation, joint-stock company and association. 

History: En. Sec. 1, Ch. 155, L. 1921; 
re-en. Sec. 2316, R. C. M. 1921. 

84-1302. (2317) Coal mines license tax—amount—exceptions. Every 
person engaged in or carrying on the business of coal mining, or engaged in 
the business of working or operating any mine or mining property, in the 
state of Montana, from which marketable or merchantable coal of any kind 
is mined, extracted or produced, whether such person shall carry on such 
business or engage in such work or operations as owner, lessee, trustee, pos- 
sessor, receiver, or in any other capacity, must for the year 1921, and each 
year thereafter, when engaged in or carrying on such business, work or 
operations, pay to the state treasurer, for the exclusive use and benefit of 
the state of Montana, a license tax for engaging in and carrying on such 
business, work and operations, in an amount equal to five cents per ton for 
each and every ton in excess of fifty thousand tons of marketable or mer- 
chantable coal mined, extracted or produced by such person in the state of 
Montana and shipped by such person during such year, or used by such 
person for any purpose except in connection with the operating of the mine 
or mining property from which the same was mined, extracted or produced, 
or delivered by such person to any other person for shipment, sale or use 
by such other’ person; provided, however, that nothing in this act shall be 
construed as requiring laborers or employees, hired or employed, by any 
person to mine coal, or to work in or about, or in connection with any coal 
mine or coal property or business, to pay such license taxes, nor shall any 
work required to be done in prospecting for, or in developing, or in opening 
up any coal mine or mining property, be deemed to be the carrying on of a 
coal mining business, or the engaging in the business of working or opera- 
ting of a coal mine; provided, further, that if during any such work of 
developing or opening up any coal mine or coal mining property, any 
marketable or merchantable coal shall be mined, extracted or produced 
and sold, then the same shall be deemed the carrying on of a coal mining 
business and the engaging in the business of working and operating a coal 


mine. 
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History: En. Sec. 2, Ch. 155, L. 1921; 
re-en. Sec. 2317, R. C. M. 1921; amd. Sec. 
1, Ch. 200, L. 1939. 


Tax by Cities 

Section 84-1402 requires every coal deal- 
er in the state to pay annually to the 
state a license of one dollar and in addi- 
tion thereto five cents per ton for every 
ton of coal sold by him during any one 
year upon which the mine license fee 
exacted by this section has not been paid 
by the mine operator. Under section 11- 
901, subdivision 3, the power of cities or 
towns to license an industry or business 
is limited to an amount not to exceed the 


TAXATION 


it by the same business. Held, that a 
city ordinance exacting a fee of one dol- 
lar from coal dealers, and in addition five 
cents per ton for every ton of coal sold, 
without incorporating therein the clause 
limiting the payment of the five cents to 
coal upon which the mine license fee 
exacted by this section had not been paid 
to the state, was invalid as in excess of 
the power of the city to impose. State 
ex rel. City of Butte v. Police Court, 65 
M 94, 98, 210 P 1059. 


Licenses¢11(1), 29. 
37 C.J. Licenses §§ 73, 116. 


sum required by the state to be paid to 33 Am. Jur. 321, Licenses, generally. 

84-1303. (2318) Payment of annual license tax. Such annual license 
tax shall be paid in quarterly installments for the quarters ending, respec- 
tively, March 31st, June 30th, September 30th, and December 31st in each 
year, beginning with the quarter ending March 31, 1921, and the amount of 
the license tax due for each such quarter shall be paid to the state treasurer 
within thirty days after the end of each such quarter. 


History: En. Sec. 3, Ch. 155, L. 1921; 
re-en., Sec. 2318, R. C. M. 1921. 


84-1304. (2319) Mine operators to file statements. Each and every 
person engaged in or carrying on the business of coal mining, or engaged in 
the business of working or operating any mine or mining property in the 
state of Montana, from which coal of any kind is mined, at the date when 
this act becomes effective, must, not later than the thirtieth day of April, 
1921, and every person who shall, after the date this act becomes effective, 
engage in the business of coal mining or engage in working or operating 
any mine or mining property in the state of Montana, from which coal of any 
kind is mined, must, immediately upon engaging in such business, work or 
operations, file with the state board of equalization, a certificate and state- 
ment, on forms prescribed by such state board of equalization, which shall 
contain the name under which such person is engaging in and carrying on 
such business, work and operations, within this state, giving the place or 
places of business or location of the mine or mining property; the name 
and address of the managing agent in this state, if an association, joint- 
stock company, or corporation, or if a firm or partnership, the names and 
addresses of the persons composing the same; if an association or corpora- 
tion, under the laws of what state organized, its principal place of business 
and the names and addresses of its principal officers; and such other infor- 
mation as the board may deem necessary. 


History: En. Sec. 4, Ch. 155, L. 1921; 
re-en. Sec. 2319, R. C. M. 1921. 


Licenses30. 
37 C.J. Licenses § 117. 


84-1305. (2320) Records to be kept by mine operators. Every such 
person shall keep a record, in such form as the state board of equalization 
may require, of all coal mined, extracted or produced, and of all coal sold or 
otherwise disposed of by such person, and such records shall at all times dur- 
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ing the business hours of the day be subject to inspection by the state board 
of equalization, its members, agents and employees. 


History: En. Sec. 5, Ch. 155, L. 1921; 
re-en. Sec. 2320, R. C. M. 1921. 


84-1306. (2321) Quarterly statements of mine operators—payment of 
license tax. Each and every such person must, within thirty days after the 
quarter ending March 31, 1921, and within thirty days after the end of each 
following quarter, make out, in duplicate, on forms prescribed by the state 
board of equalization, and deliver to the state treasurer, a statement show- 
ing the total number of tons, of two thousand pounds each, of marketable 
or merchantable coal mined, extracted, or produced by such person during 
such quarter, from all coal mines or coal mining property worked or 
operated by such person, and shipped by such person, or used by such per- 
son for any purpose except in connection with the operating of the mine or 
mining property from which the same was mined, extracted or produced, 
or delivered by such person to any other person for shipment, sale or use 
by such other person, together with the total amount due to the state as 
license tax for such quarter; and must within such thirty days, and at the 
time of delivering such duplicate statement to the state treasurer, pay to 
the state treasurer the amount of the license tax shown by such statement 
to be due to the state of Montana, for the quarter for which such state- 
ment is made. Such statement must be signed and verified by the oath 
of the individual or individuals, or by the president, vice-president, treas- 
urer, assistant treasurer, or managing agent in this state, of the association, 
joint-stock company, or corporation making the same. Any person en- 
gaged in working or operating more than one coal mine may include all 
coal mines worked or operated by him in one statement. The state treas- 
urer shall file one copy of such statement in his office and deliver the other 
copy thereof to the state board of equalization. 


History: En. Sec. 6, Ch. 155, L. 1921; 
re-en. Sec. 2321, R. C. M. 1921. 


84-1307. (2322) Penalty for neglect or false statement. It shall be un- 
lawful for any such person to fail, neglect or refuse to file any statement or 
certificate required by this act in the manner or within the time herein re- 
quired, or to make such statement false in any particular. 


History: En. Sec. 7, Ch. 155, L. 1921; 
re-en. Sec. 2322, R. C. M. 1921. 


84-1308. (2323) Procedure to determine tax—penalty—tax lien. If 
any person shall fail, neglect or refuse to file any statement required by sec- 
tion 84-1306, or shall fail to make payment of such license tax within the 
time therein required, the state board of equalization, shall, immediately 
after such time has expired, proceed to inform itself, as best it may, re- 
garding the number of tons of marketable or merchantable coal mined, 
extracted or produced by such person, during such quarter and shipped or 
used by such person, or delivered by such person to any other person for 
shipment, sale or use by such other person, and shall determine and fix the 
amount of the license taxes due to the state from such person for such 
quarter, and shall make out a statement in triplicate, showing the same, and 
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shall add to the amount of such license taxes, ten per centum (10%) thereof 
as a penalty, and one of such statements shall be filed in the office of the 
county clerk and recorder of the county in which the coal was produced 
and one of such statements delivered to the state treasurer, who shall pro- 
ceed to collect the amount of such license taxes, with the penalty added 
thereto and interest on the whole thereof, at the rate of eight per centum 
(8%) per annum from the date of making of such statement by the state 
board of equalization until paid. Upon request of the state treasurer, it 
shall be the duty of the attorney general or any county attorney to com- 
mence, and prosecute to final determination in any court of competent juris- 
diction, an action at law to collect the same. 

The license tax assessed against any person under this act, together with 
penalties and interest thereon, shall be a lien upon any and all property 
owned by such person within this state and upon the mine from which the 
coal was produced, which lien shall attach on the date when the license tax 
is certified to the state treasurer by the state board of equalization and such 
lien may be enforced in the name of the state of Montana, in the same 
manner as other liens are enforced at law. 


History: En. Sec. 8, Ch. 155, L. 1921; Licenses€=30, 31, 41. 
re-en. Sec. 2323, R. C. M. 1921; amd. Sec. 37 C.J. Licenses §§ 117, 118, 145 et seq. 
1, Ch. 74, L. 1931; amd. Sec. 2, Ch. 200, ) 
L. 1939. 


84-1309. (2324) Disposal of license taxes. All license taxes collected 
under the provisions of this act shall be deposited to ue credit of the gen- 
eral fund of the state. 


History: En. Sec. 9, Ch. 155, L. 19215: - Licenses¢33. 
re-en. Sec. 2324, R. C, M. 1921. 37 C.J. Licenses § 129. 


84-1310. (2325) Penalty for violation of act. Any violation of any of 
the provisions of the act shall be deemed a misdemeanor, and shall be 
punished by a fine of not exceeding one thousand dollars, or by imprison- 
ment in the county jail for not exceeding six months, or by both such fine 
and imprisonment. 


History: En. Sec. 10, Ch. 155, L. 1921; Licenses@40, 
re-en. Sec, 2325, R. C. M. 1921, 37 C.J. Licenses §§ 151 et seq., 172. 


84-1311. (2326) License taxes supplemental. The license tax herein 
provided for shall be in addition to all taxes and other fees now required to 
be paid by the persons subject to the provisions of this act. 


History: En. Sec. 11, Ch. 155, L. 1921; Licenses@=28. 
re-en. Sec. 2326, R.' C..M. 1921. 37 C.J. Licenses § 114. 


CHAPTER 14 
LICENSE TAXES—COAL RETAILERS 


Section 84-1401. ‘Person’ and “mine operators” defined. 
84-1402. License to retail coal—fees. 
84-1403. Retailers to file statements—contents. 
84-1404. Payment of license fees. 
84-1405. Record of coal sold for retail. 
84-1406. Statement of coal sold—form and filing. 
84-1407. Penalty for failure to file statement. 
84-1408. Procedure to determine tax on failure to file statement—penalty. 
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84-1409. Expiration of license. 

84-1410. Full weight of coal. 

84-1411. Misrepresentation in sale forbidden. 
84-1412. Revocation of license. 

84-1413. Invoice of coal. 

84-1414. State treasurer to issue license. 
84-1415. Disposal of license fees. 

84-1416. Penalty for violation of act. 
84-1417. Fees additional to other taxes. 


84-1401. (2327) “Person” and “mine operators” defined. The term 
“person,” as used in this act means and includes every individual, firm, asso- 
ciation, joint-stock company, syndicate, and corporation; and the term 
“mine operator” as used in this act means every person who engages in the 
business in this state of working or operating any mine or mining property 
from which coal of any kind is mined, extracted or produced, whether such 
person shall engage in such business as owner, lessee, trustee, receiver, or 
in any other capacity, but shall not mean or include a laborer or employee 
employed to work in or about any such mine or mining property. 


History: En. Sec. 1, Ch. 3, Ex. L. 1921; Licenses@15(1). 
re-en. Sec. 2327, R. C. M. 1921. 37 C.J. Licenses § 77. 


84-1402. (2328) License to retail coal—fees. Every person who en- 
gages in or carries on the occupation or business in this state of retailing, 
or selling at retail, coal of any kind must, for the year 1921, and annually 
each year thereafter when engaged in such occupation or business, procure 
from the state treasurer a license to engage in and carry on such occupation 
or business in this state, and shall annually pay to the state treasurer for 
such license a fee of one dollar, together with an additional sum or amount 
equal to five cents a ton for each and every ton of coal containing two 
thousand pounds sold by such person during such year and for the mining 
of which coal no “mine operator” has paid, or assumed liability for the pay- 
ment of, any license fee to the state of Montana under any law of this 
state. | 


History: En. Sec. 2, Ch. 3, Ex. L. 1921; LicensesG15(1), 29. 
re-en. Sec. 2328, R. C. M. 1921. 37 C.J. Licenses § 116. 
mevavevces 33 Am, Jur. 321, Licenses, generally. 


State ex rel. City of Butte v. Police 
Court, 65,M 94, 210 P1059. | 


84-1403. (2329) Retailers to file statements—contents. Hach and every 
person engaged in or carrying on such occupation or business in the state of 
Montana at the date when this act becomes effective must, not later than the 
30th day of April, 1921, and every person who shall engage in or carry on 
such occupation or business after the date when this act becomes effective 
must immediately after engaging in such occupation or business, make out 
and file with the state board of equalization a certificate and statement, 
on forms prescribed by the state board of equalization, which shall con- 
tain the name under which such person is engaging in and carrying on such 
occupation and business in this state, giving the location of each place of 
business of such person, the name and address of the managing agent in this 
state, if an association, joint-stock company, syndicate, or corporation; or, 
if a firm or co-partnership the names and addresses of the persons com- 
posing the same; if an association, joint-stock company, syndicate, or cor- 
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poration, under the laws of what state organized, its principal place of 
business, and the names and addresses of its principal officers, and such 
other information as the state board of equalization may require. 


History: En. Sec. 3, Ch. 3, Ex. L. 1921; 
re-en. Sec. 2329, R. C. M. 1921. 


84-1404. (2330) Payment of license fees. The said license fee of one 
dollar shall be paid by each person within thirty days after the end of the 
quarter ending March 31st in each year, and such additional license fee of 
five cents per ton shall be paid in quarterly instalments for the quarters 
ending March 31st, June 30th, September 30th and December 31st in each 
year, beginning with the quarter ending March 31, 1921, and the total 
amount of such license fees becoming due for any quarter shall be paid to 
the state treasurer within thirty days after the end of the quarter for which 
the same is due. 


History: En. Sec. 4, Ch. 3, Ex. L. 1921; References 
re-en. Sec. 2330, R. C. M. 1921. State ex rel. City of Butte v. Police 
Court, 65 M 94, 99, 210 P 1059. 


Licenses@32 (1). 
37 C.J. Licenses § 119 et seq. 


84-1405. (2331) Record of coal sold for retail. Each and every person 
engaging in or carrying on such occupation or business in this state shall 
keep a record showing all coal purchased or received by or delivered to such 
person for sale by such person at retail in this state for the mining of which 
coal no “mine operator” has paid, or assumed liability for the payment of, 
any license fee to the state of Montana under any law of this state, which 
record shall show the date of each purchase or delivery, the number of tons 
contained therein, and the name of the person from whom the same was 
purchased or received, which records shall at all times during the business 
hours of the day be subject to inspection by the state board of equalization, 
its members, agents, or employees. 


History: En. Sec. 5, Ch. 3, Ex. L. 1921; Licenses@=30. 
re-en. Sec. 2331, R. C. M. 1921. 37 C.J. Licenses § 117. 


84-1406. (2332) Statement of coal sold—form and filing. Each and 
every person must, within thirty days after the quarter ending March 31, 
1921, and within thirty days after the end of each following quarter, make 
out in duplicate, on forms prescribed by the state board of equalization, and 
deliver to the state treasurer, a statement showing the total number of tons 
of coal sold by such person during such quarter for the mining of which no 
“mine operator” has paid, or assumed lability for the payment of, any 
license fee to the state of Montana under any law of this state, together 
with the total amount due to the state of Montana as license fees from such 
person for such quarter; and must within such thirty days, and at the same 
time such statement is delivered to the state treasurer, pay to the state 
treasurer the amount of the license fees shown by such statement to be due 
to the state of Montana for the quarter for which said statement is made. 
Such statement must be signed and verified by the oath of the individual 
or individuals, or by the president, vice-president, treasurer, assistant treas- 
urer or managing agent in this state of the association, joint-stock company, 
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syndicate, or corporation making the same. The state treasurer shall file 
one copy of such statement in his office and deliver the other copy thereof 
to the state board of equalization. 


History: En. Sec. 6, Ch. 3, Ex. L. 1921; 
re-en. Sec. 2332, R. C. M. 1921. 


84-1407. (2333) Penalty for failure to file statement. It shall be un- 
lawful for any person to fail, neglect or refuse to file any statement or cer- 
tificate required by this act in the manner or within the time required, or to 
make any such statement or certificate false in any particular. 


History: En. Sec. 7, Ch. 3, Ex. L. 1921; 
re-en. Sec. 2333, R. C. M. 1921. 


84-1408. (2334) Procedure to determine tax on failure to file statement 
—penalty. If any person shall fail, neglect, or refuse to make or file the 
statement required by section 84-1406, or shall fail to make payment of such 
license tax within the time therein required, the state board of equalization 
shall, immediately after such time has expired, proceed to inform itself, as 
best it may, regarding the matters required to be set forth in such state- 
ment, and shall fix and determine the amount of the license fees due from 
such person for such quarter, and shall make out a statement in duplicate 
showing such matters, and the amount of such license fees, and shall add 
to the amount of such license fees twenty-five per centum (25%) thereof 
as a penalty, and deliver one (1) of such statements to the state treasurer, 
who shall proceed to collect the amount of such license fees, with the penalty 
added thereto, and interest on the whole thereof at the rate of eight per 
centum (8%) per annum from the date of the making of such statement 
by the state board of equalization until paid. Upon the request of the state 
treasurer it shall be the duty of the attorney general to commence and 
prosecute to final determination in any court of competent jurisdiction an 
action to collect the same. 


History: En. Sec. 8, Ch. 3, Bx. L. 1921; Licenses¢=30, 41. 
re-en. Sec. 2334, R. C. M. 1921; amd. Sec. 37 C.J. Licenses §§ 117, 145 et seq. 
2, Ch. 74, L. 1931. 


84-1409. (2335) Expiration of license. All licenses issued under the 
provisions of this act shall expire on the 31st day of December following the 
date of issuance. 


History: En. Sec. 9, Ch. 3, Ex. L. 1921; Licenses€36. 
re-en. Sec. 2335, R. C. M. 1921. 37 C.J. Licenses § 66. 


84-1410. (2336) Full weight of coal. In all sales of coal the person 
selling the same must give to the purchaser full weight at the rate of two 
thousand pounds to the ton. 

History: En. Sec. 10, Ch. 3, Ex. L. 1921; Weights and Measures¢=5. . 
re-en. Sec. 2336, R. C. M. 1921. 68 C.J. Weights and Measures § 2 et seq. 


Cross-Reference 
Full weight required, secs. 50-603, 94- 
1904. 


84-1411. (2337) Misrepresentation in sale forbidden. No person, asso- 
ciation, firm, joint-stock company, syndicate or corporation shall misrepre- 
sent to the public respecting any coal offered for sale, nor sell coal of any 
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particular name or from any particular mine under the name or designation 
of another coal or mine. 

History: En. Sec. 11, Ch. 3, Ex. L. Sales€48 34. 
1921; re-en. Sec. 2337, R. C. M. 1921. 55 C.J. Sales § 11. 

84-1412. (2338) Revocation of license. The state board of equalization 
shall have the power to revoke the license of any person upon the conviction 
of such person of the violation of any of the provisions contained in the two 
preceding sections, but no revocation shall be made until due notice of the 
intention of the state board of equalization so to do shall have been given to 
such person and such person afforded an opportunity to appear before such 
state board of equalization and show cause why such license should not be 
revoked. 

History: En. Sec. 12, Ch. 3, Ex. L. Licenses¢=38. 
1921; re-en. Sec. 2338, R. C. M. 1921. 37 C.J. Licenses § 109 et seq. 

84-1413. (2339) Invoice of coal. Every “mine operator” shall make 
out and deliver to every person to whom any coal is sold or delivered by 
such “mine operator” an invoice covering the coal so sold or delivered, on 
which invoice shall be stated whether or not such “mine operator” has paid, 
or assumes lability for the payment of the license fee for mining the same, 
to the state of Montana, under any law of this state. 

History: En. Sec. 13, Ch. 3, Ex. L. 
1921; re-en. Sec. 2339, R. C. M, 1921. 

84-1414, (2340) State treasurer to issue license. Upon payment of the 
license fee for the first quarter in each year by any person engaging in or 
carrying on the occupation of selling coal at retail in this state, the state 
treasurer shall issue to the person paying the same a license which shall 
recite therein that the same shall be and remain in full force and effect for 
the whole of such year, provided the person to whom it is issued shall there- 
after make all payments of quarterly instalments of license fees as the same 
may become due, and such license shall be kept conspicuously posted in the 
place of business of such person. 

History: En. Sec. 14, Ch. 3, Ex. L. Licenses@=23., 
1921; re-en. Sec. 2340, R. C. M. 1921. 37 C.J. Licenses § 99. 

84-1415. (2341) Disposal of license fees. All license fees collected 
under the provisions of this act shall be deposited to the credit of the gen- 
eral fund of the state. 

BLIStOry * iyditk. Ge LD, Giddy aki ee as Licenses@~33. 
1921; re-en. Sec. 2341, R. C. M. 1921. 37 C.J. Licenses § 129. 

84-1416. (23842) Penalty for violation of act. Any violation of any of 
the provisions of this act shall be deemed a misdemeanor, and shall be 
punishable by a fine of not more than one thousand dollars, or by imprison- 
ment in the county jail not exceeding six months, or by both such fine and 


imprisonment. 
History: En. Sec. 16, Ch. 3, Ex. L. Licenses¢~40. 
1921; re-en. Sec. 2342, R. C. M. 1921. 37 C.J. Licenses §§ 151 et seq., 172. 


84-1417. (2348) Fees additional to other taxes. The license fees herein 
provided for shall be in addition to all taxes and other fees now required to 
be paid by the persons subject to the provisions of this act. 
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History: En. Sec. 17, Ch. 3, Ex. L. LicensesG=28. 
1921; re-en. Sec. 2343, R. C. M. 1921. 37 C.J. Licenses § 114. 
CHAPTER 15 


LICENSE TAXES—CORPORATION LICENSE TAX 


Section 84-1501. Corporation license tax—organizations exempt therefrom. 

84-1502. Deductions allowed in computing income. 

84-1503. Segregation of income within and without state. 

84-1504. Computation of license tax—return of net income to be filed. 

84-1805. Assessment of tax—payment—lien of tax. 

84-1506. Penalty for refusal to make return or rendering false or fraudulent 
return, 

84-1507. Returns and corrections to be public records. 

84-1508. Understatement in returns—proceedings. 

84-1509. Consolidated returns—computation and procedure on. 

84-1510. Reports upon merger of corporations—payment of tax. 

84-1511. Return and payment of tax by corporations on dissolution or cessation of 
business—declaration of policy. 

84-1512. Where omission deemed committed—certificate of board as evidence. . 

84-1513. Action in case of false or fraudulent returns. 

84-1514. Delinquency—suspension—forfeiture—dissolution. 

84-1515. Reviver of corporation after suspension or forfeiture. 

84-1516. Penalty for violation of act. 

84-1517. Failure to make return—estimate and investigation of net income. 

84-1518. Reciprocity with federal and other states’ revenue officers regarding 
returns. 

84-1519. Repealing and saving clause. 


84-1501 

(2296 RCM’35 ) 
(Ref. to 

SL. 49, C. 199 
Sec. 5, P. 478 


84-1501. (2296) Corporation license tax—organizations exempt there- s<.5.> 


from. The term corporation includes associations, joint stock companies, 
common law trusts and business trusts which do business in an organized 
capacity whether created under and pursuant to state laws, agreements, 
declarations of trust. Every corporation, except as hereinafter provided, 
organized and existing under the laws of the state of Montana and engaged 
in business therein, shall annually pay to the state treasurer, as a license 
fee for carrying on business in said state of Montana, three (3) per centum 
upon the total net income received by such corporation in the preceding 
fiscal year from all sources within the state of Montana, including interest 
on bonds, notes or other interest bearing obligations of residents, corporate 
or otherwise, and including the income derived from dividends on e¢apital 
stock or from net earnings of resident corporations whose net income is 
taxable under this title; and every corporation, except as hereinafter pro- 
vided, organized and existing under the laws of any other state or country, 
or the United States, and engaged in business in the state of Montana, shall 
annually pay for the exclusive use and benefit of the state of Montana a 
license fee for carrying on its business in the state of Montana of three (3) 
per centum upon the total net income received by such corporation in the 
preceding fiscal year from all sources within the state of Montana, in- 
cluding the interest on bonds, notes or other interest bearing obligations of 
residents, corporate or otherwise, and including the income derived from 
dividends on capital stock, or from net earnings of resident corporations, 
joint stock companies or associations whose net income is taxable under 
this title. Every corporation subject to taxation under this act shall, in 
any event, pay a minimum tax of not less than five dollars ($5.00). 
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There shall not be taxed under this title any income received by any— 

First. Labor, agricultural or horticultural organization ; 

Second. Mutual savings bank not having a capital stock represented by 
shares ; 

Third. Fraternal beneficiary, society, order or association operating 
under the lodge system or for the exclusive benefit of the members of a 
fraternity itself operating under the lodge system, and providing for the 
payment of life, sick, accident or other benefits to the members of such 
society, order or association or their dependents; 

Fourth. Domestic building and loan associations or cooperative bank 
without capital stock, organized and operated for mutual purposes and with- 
out profit ; 

Fifth. Cemetery company owned and operated exclusively for the bene- 
fit of its members ; 

Sixth. Corporation or association organized and operated exclusively 
for religious, charitable, scientific or educational purposes, no part of the 
net income of which inures to the benefit of any private stockholder or 
individual ; 

Seventh. Business league, chamber of commerce, or board of trade, not 
organized for profit, and no part of the net income of which inures to the 
benefit of any private stockholder or individual ; 

Kighth. Civie league or organization not organized for profit, but 
operated exclusively for the promotion of social welfare ; . 

Ninth. Club organized and operated exclusively for pleasure, recreation 
and other nonprofitable purposes, no part of the net income of which inures 
to the benefit of any private stockholder or members; 

Tenth. Farmers’ or other mutual hail, cyclone, or fire insurance com- 
pany, mutual ditch or irrigation company, mutual or cooperative telephone 
company, or like organization of a purely local character, the income of 
which consists solely of assessments, dues and fees collected from members 
for the sole purpose of meeting its expenses ; | 

Eleventh. Labor, agricultural or horticultural cooperatives organized 
and operated on a cooperative basis; (a) for the purpose of marketing the 
products of members or other producers, and turning back to them the 
proceeds of sales, less the necessary marketing expenses, on the basis of 
either the quantity or the value of the products furnished by them, or (b) 
for the purpose of purchasing supplies and equipment for the use of mem- 
bers or other persons, and turning over such supplies and equipment to them 
at actual cost, plus necessary expenses. Exemption shall not be denied any 
such association because it has capital stock, “if the dividend rate of such 
stock is fixed at not to exceed the legal rate of interest in the state of in- 
corporation or 6 per centum per annum, whichever is greater, on the value 
of the consideration for which the stock was issued, and if substantially all 
such stock (other than non-voting preferred stock, the owners of which are 
not entitled or permitted to participate, directly or indirectly, in the profits 
of the association, upon dissolution or otherwise, beyond the fixed dividends) 
is owned by producers who market their products or purchase their sup- 
plies and equipment through the association; nor shall exemption be denied 
any such association because there is accumulated and maintained by it a 
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reserve required by state law or a reasonable reserve for any necessary pur- 
pose. Such an association may market the products of nonmembers in an 
amount the value of which does not exceed the value of the products 
marketed for members, and may purchase supplies and equipment for non- 
members in an amount the value of which does not exceed the value of the 
supplies and equipment purchased for members, provided the value of the 
purchases made for persons who are neither members nor producers does. 
not exceed 15 per centum of the value of all its ‘purchases. Business done 
with the United States, state of Montana or its political subdivisions shall be 
exempt under this act. Any cooperative association or corporation engaged 
in the business of operating a rural electrification system or systems for the 
transmission or distribution of electrical energy on a cooperative basis. 

Twelfth. Corporations or associations organized for the exclusive pur- 
pose of holding title to property, collecting income therefrom, and turning 
over the entire amount thereof, less expenses, to an organization which 
itself is exempt from the tax imposed by this title: 

Thirteenth. In determining the license fee to be paid under this act, 
there shall not be included any earnings derived from any public utility 
managed or operated by any subdivision of the state, or from the exercise 


of any governmental function. 


History: En. Sec. 1, Ch. 79, L. 1917; 
Subd. 16 amd. Sec. 1, Ch. 64, L. 1921; re- 
en. Sec. 2296, R. C. M. 1921; amd. Sec. 1, 
Ch. 166, L. 1933; amd. Sec. 1, Ch. 29, L. 
1937; amd. Sec. 1, Ch. 92, L. 1937. 


Cross-Reference 


Rural electric cooperatives exempt from 
excise taxes, sec. 14-528. 


Constitutionality 


This act is not unconstitutional because 
of alleged discrimination between corpo- 
rations whose business is and those whose 
business is not wholly within this state, 
such discrimination being necessary to 
attain reasonable equality of burdens be- 
tween the two. Equitable Life Assur. Co. 
v. Hart, 55 M 76, 89, 173 P 1062. 


Income from Lease on Indian Land 


A corporation extracting. oil from lands 
within the Blackfeet Indian reservation 
under lease given by the tribe, was subject 
to the payment of corporation license tax. 
British-American Oil Producing Co. v. State 
Board of Equalization, 101 M 293, 302, 
54 P 2d 129. See also Santa Rita Oil & 
Gas Co. v. State Board of Equalization, 
101 M 268, 290, 54 P 2d 117. 


Insurance Corporations 


The purpose of this act being the impo- 
sition of a license fee of one per cent 
upon the net income of every corporation 
in the state for the privilege of doing 
business as such, without regard to the 
character of the business, insurance cor- 
porations were intended to be within its 


purview. Equitable Life Assur. Co. v. 
Hart, 55 M 76, 84, 173 P 1062. 

Id. This act did not operate to repeal 
section 40-1302, requiring insurance corpo- 
rations to pay certain license fees before 
commencing to do business in this state. 

Id. The license fee required of insur- 
ance corporations by this act and section 
40-1302 do not constitute a case of double 
taxation, the impositions, though upon the 
same persons, not being for the same 
thing. 


Interest-bearing Obligations of Nonresi- 
dents 


Held, in an action by a domestic life in- 
surance company to recover a portion of a 
corporation license tax imposed by this 
section, and paid under protest, that the 
section by imposing the tax upon the net 
income received by plaintiff “from all 
sources, including interest on bonds, notes 
or other interest-bearing obligations of 
residents, corporate or otherwise” of the 
state, under the doctrine of expressio unius 
est exclusio alterius excluded interest ac- 
cruing on obligations of nonresidents. 
Montana Life Insurance Co. v. Shannon, 
106 M 500, 504, 78 P 2d 946. 


Operation and Effect 


Where a government contractor’s liabil- 
ity to make a refund to the government 
was certain under the laws relating to 
renegotiation, the estimated amount of 
the contractor’s liability thereunder was 
an allowable deduction as an expense in- 
curred in computing the state corporation 
license tax of the contractor on the ac- 
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Ref. t 


L. 49, Cc. 199 | 
: . P. 478 


Sec. 


84—1502 


erual basis although the exact amount 
was not known nor presently due during 
the taxable year but such amount was 


TAXATION 


Co. v. Junod, 73. M 392, 395, 236 P 1080; 
O’Connell v. State Bd. of Equalization, 95 
Mi 91;-136,025 “P2011 4" Stee cv. 0. Ge 


Maguire Construction Co. et al., 113 M 
324, 328, 125 P 2d 433. 


determined later and the adjustment 
made. Birch Co. vy. Porter, 117 M 232, 
236, 197 P, 2d 777. 


Taxation@-117. 

61 C.J. Taxation § 241 et seq. 

27 Am. Jur. 399 et seq., Income Taxes, 
§§ 161 et seq. 


References 


East Helena State Bank v. Rogers, 73 
M 210, 213, 236 P 1090; Cottonwood Coal 


84-1502. (2297) Deductions allowed in computing income. In com- 
puting the net income the following deductions shall be allowed from the 
gross income received by such corporation within the year from all sources: 


1. All the ordinary and necessary expenses paid within the year in the 
maintenance and operation of its business and properties, including reason- 
able allowance for salaries for personal services actually rendered, rentals 
or other payments required to be made as a condition to the continued use 
or possession of property to which the corporation has not vaken or is not 
taking title, or in which it has no equity. 


2. All losses actually sustained and charged off within the year and not 
compensated by insurance or otherwise, including a reasonable allowance 
for the wear and tear of property arising out of its use or employment in 
the business or trade. No deduction shall be allowed for any amount paid 
out for any buildings, permanent improvements or betterments made to in- 
crease the value of any property or estate and no deduction shall be made 


for any amount of expense of restoring property or making good the ex- 


haustion thereof for which an allowance is or has been made. 


3. In the case of mines, other natural deposits, oil and gas wells, and 
timber, a reasonable allowance for depletion and for depreciation of im- 
provements, according to the peculiar conditions in each case; such reason- 
able allowance in all cases to be made under rules and regulations to be 
prescribed by the state board of equalization; provided, however, for the 


- purpose of determining depletion, depreciation and obsolescence, in all 


cases not expressly provided for in this act, the provisions of the most recent 
act of congress of the United States, commonly known as the federal in- 
come tax act, and the rules, regulations and decisions thereunder, insofar 
as same are applicable and pertinent and not repugnant to or inconsistent 
with the express provisions of this act, shall be the rule of decision by the 
state board of equalization. 


4. The amount of interest paid within the year on its indebtedness in- 
curred in the operation of the business from which its income is derived; 
but no interest shall be allowed as a deduction if paid on an indebtedness 
created for the purchase, maintenance or improvement of property or for 
the conduct of business unless the income from such property or business 
would be taxable under this act. 


5. Taxes, other than taxes imposed by this act, paid within the year im- 
posed by authority of the United States or its territories or possessions, or 
any foreign country, or under the authority of this state, or any county, 
school district or municipality or other taxing subdivisions of this state, not 
including those assessed against local benefits. 
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6. In the case of insurance companies, in addition to the above, the net 
addition required by law to be made within the year to reserve funds, and 
paid within the year on policy and annuity contracts. 


History: En. Sec. 2, Ch. 79, L. 1917; 
amd. Sec. 1, Ch. 69, L. 1919; amd. Sec. 1, 
Ch. 258, L. 1921; re-en. Sec. 2297, R. C. 
M. 1921; amd. Sec. 2, Ch. 166, L. 1933; 
amd. Sec. 1, Ch. 133, L. 1947.. 


Deductions 


This section, providing for a corpora- 
tion license fee, allows certain deductions 
from the gross income of a corporation in 
determining its net income upon which 
the fee is to be computed, if “engaged 
in business” wholly in Montana. Plain- 
tiff, a foreign corporation engaged in the 
business of coal mining in this state, 
maintained its general office in Minne- 
apolis, where the meetings of the stock- 
holders and directors were held and from 
where the business was directed, to which 
office moneys were sent for deposit and 
where it received interest and dividends 
from invested funds and disbursed same 
to its stockholders. The state treasurer, 
claiming that the corporation by reason 
of the above facts was partly engaged in 
business in Montana and partly in Minne- 
sota, and therefore subject to a higher 
fee, refused to allow the deductions. Held, 
in plaintiff’s action to recover the excess 
fee paid under protest, that by doing the 
things done by the company at its general 
office in Minneapolis it was not “engaged 
in business” in the state of Minnesota 
within the meaning of this section, was 
therefore not partly engaged in business 
in this state and partly in Minnesota but 
wholly engaged in the business of coal 
mining in Montana, and hence entitled to 
the deductions claimed. Cottonwood Coal 
Co. v. Junod, 73 M 392, 395, 236 P 1080. 

Where a government contractor’s lia- 
bility to make a refund to the government 
was certain under the laws relating to 
renegotiation, the estimated amount of the 
contractor’s liability thereunder was an 


84-1503. 


(2297.1) Segregation of income within and without state. 


allowable deduction as an expense in- 
curred in computing the state corporation 
license tax of the contractor on the accrual 
basis although the exact amount was not 
known nor presently due during the tax- 
able year but such amount was determined 
later and the adjustment made. Birch Co. 
v. Porter, 117 M 232, 236, 157 P 2d 777. 

Id. Keeping accounts and making re- 
turns on the accrual basis, as distinguished 
from cash basis import that it is the right 
to receive and not the actual receipt 
that determines inclusion of the amount in 
gross income. 


Deductions and Expense Allowed Cooper- 
atives 


Dividends paid on capital stock out- 
standing are not a proper deduction in 
determining the net income of a co-oper- 
active association organized under secs. 14- 
201 et seq., for taxation purposes, such 
dividends being neither an expense nor a 
payment of interest on indebtedness, but 
patronage dividends which it must pay 
under sec. 14-213 in apportioning its earn- 
ings, are in effect refunds or rebates to 
customers whether stockholders or not, 


and are to be treated as a necessary ex- 


pense in computing net income upon which 
to pay a license tax. Gallatin Farmers 
Co. v. Shannon, 109 M 155, 158, 93 P 
2d 953. 


References 


Cited or applied as section 2, chapter 
79, laws of 1917, before amendment, in 
Equitable Life Assur. Co. v. Hart, 55 M 
76, 81, 173 P 1062; Hast Helena State 
Bank v. Rogers, 73 M 210, 213 et seq., 236 
P 1090. 


Taxation€-376(1). 
61 C.J. Taxation § 834. 


If 


the income of any corporation from sources within the state cannot be 
properly segregated from income without the state, then, in that event, 
the amount of the net income returned shall be that proportion of the tax- 
payer’s total net income which the taxpayer’s gross business done in the 
state of Montana bears to the total gross business of the taxpayer, and ap- 
portionment shall be made under the rules and regulations prescribed by 
the state board of equalization, giving consideration to sales, property and 
payroll and such other factors as may be deemed applicable. 


History: En. Sec. 3, Ch. 166, L. 1933. Inapplicable if Gross Business within 


the State Not Determined 
In action to recover taxes paid by a 
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domestic corporation where controversy 
was whether interest on obligations of 
nonresidents, collected outside the state 
and forwarded to the principal office in 
Montana should be considered as income 
within the state, this section held inap- 
plicable since, until the interest pay- 
ments had been determined to be income 
within or without the state, the gross 
business within and without the state 
could not be established, and until these 
two factors were known, the method of 
segregation provided by the statute could 
not be applied. Montana Life Insurance 
Co. v. Shannon, 106 M 500, 504, 78 P 2d 
946. ; 


References 
Montana Life Insurance Co. v. Shannon, 


TAXATION 


27 Am. Jur. 414, Income Taxes, §§ 139 
et seq. 

Income tax on nonresident as double 
taxation. 15 ALR 1334. 

Income tax on nonresidents. 90 ALR 484. 

Computation of income tax on nonresi- 
dent or foreign corporation. 90 ALR 484, 

Constitutionality of discrimination be- 
tween domestic corporations as regards 
taxation based on fact whether their 
business is wholly within state, or wholly 
out of state, or partially within and par- 
tially without. 122 ALR 983. 

State taxation in respect of business of 
nonresidents and of foreign corporations 
carried on both within and without the 
state. 130 ALR 1188. 


84-1504 | 
Rel ton. , 84-1504. (2299) Computation of license tax—return of net income to 
Sec. 5.8. 478 he filed. (1) The license fee shall be computed upon the total net income 


oo of the corporation received within each preceding calendar year ending De- 
RCM ’35) ~— cember 31; provided, that any corporation subject to this license fee may 


es °° designate the last day of any month in the year as the day of the close of its 


fiscal year, and shall be entitled to have the license fee payable by it com- 
puted upon the basis of the net income ascertained as herein provided for 
the year ending on the day so designated in the year preceding the date of 
assessment, instead of upon the basis of the net income for the calendar year 
preceding the date of assessment, and it shall give notice to the state board 
of equalization of the day it has thus designated as the close of its fiscal year, 
at any time not less than thirty (30) days prior to the time its return would 
be filed if made upon the basis of the calendar year. 

(2) Every corporation, subject to the license fee herein imposed, shall 
for each year hereafter, for the year ending on the thirty-first day of De- 
cember, or for its fiscal year selected under the provisions hereof, render a 
true and accurate return of its annual net income in the manner and form 
to be prescribed by the state board of equalization, and containing such 
facts, data and information as are appropriate and in the opinion of the 
state board of equalization necessary to determine the correctness of the net 
income returned and to carry out the provisions of this act. The return 
shall be sworn to by the president, vice-president or other principal officer, 
and by the treasurer, assistant treasurer, or chief accounting officer. If the 
corporation is reporting on a calendar year basis the return shall be filed 
with the state board of equalization on or before the thirty-first day of 
March in each year, and if reporting on a fiscal year basis the return shall be 
filed with said board on or before the last day of the third month follow- 
ing the close of its fiscal year. The term “net income” means the gross in- 
come of the corporation less the allowable deductions. The term “fiscal 
year’ means an accounting period of twelve (12) months ending on the 
last day of any month other than December. 

(3) In cases wherein receivers, trustees in bankruptcy, or assignees are 
operating the property or business of a corporation subject to the license 
fee imposed by this act, such receiver, trustee, or assignee shall make the 
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return in the same manner and form as such corporation is hereinbefore 
required to make return, and any license fee due on the basis of such returns 
made by the receiver, trustee, or assignee, shall be assessed and collected in 
the same manner as if assessed directly against the corporation of whose 
business or property they have custody and control, and shall be paid by 
such receiver, trustee, or assignee out of the property of the company in 
his hands, prior to the claims of creditors or stockholders. 


History: En. Sec. 4, Ch. 79, L. 1917; Co. v. Junod, 73 M 392, 395, 236 P 1080; 
re-en. Sec. 2299, R. C. M. 1921; amd. Sec. State v. J. C. Maguire Construction Co., 
1, Ch. 146, L. 1923; amd. Sec. 1, Ch. 165, 113 M 324, 335, 125 P 2d 433; Birch Co. 


L. 1947. ' v. State Treasurer, 117. M.232,.236, 157 P 
20 .ti i. 
References 
East Helena State Bank v. Rogers, 73 27 Am. Jur. 430, Income Taxes, § 218 


M 210, 213, 236 P 1090; Cottonwood Coal et. seq. 


84-1505. (2300) Assessment of tax—payment—lien of tax. All assess- 
ments shall be made by the state board of equalization, and the several 
corporations shall be notified of the amounts for which they are respectively | 
lable, on or before the first day of June of each successive year. Payment 
of the tax assessed shall be made by corporations reporting on a calendar 
year basis, on or before the fifteenth day of June following the assessment 
of the tax. Payment of said tax shall be made by corporations operating on 
a fiscal year basis on or before the fifteenth day of the sixth month follow- 
ing the close of said corporation’s fiscal year. In cases of refusal or neglect 
to make such return, and in cases of erroneous, false, or fraudulent returns, 
the state board of equalization shall, upon the discovery thereof at any time 
within five (5) years after said return is due, make a return upon informa- 
tion obtained as provided for in this act, and the assessment made by the 
state board of equalization shall be paid by such corporation immediately 
upon notification of the amount of such assessment. If the license fee 
assessed thereunder shall not be paid on or before the time specified in 
this act, there shall be added the sum of ten (10%) per cent on the amount 
of the license fee unpaid, and interest at the rate of one (1%) per cent per 
month upon said license fee from the time the same becomes due, and the 
state shall have a lien for the payment of such license fee, penalty, and 
interest, which said lien shall attach to any and all property owned or 
possessed within the state by such corporation, which lien may be enforced 
in the same manner as liens are enforced at law. If the amount of the tax 
assessed is less than the amount theretofore paid, the corporation is entitled 
to a refund of the excess. The state board of equalization must return the 
overpayment to the taxpayer from any money in the suspense account as 
shown by the records in the office of the state treasurer. 


History: En. Sec. 5, Ch. 79, L. 1917; References 
re-en. Sec. 2300, R. C. M. 1921; amd. Sec. East Helena State Bank v. Rogers, 73 
2, Ch. 146, L. 1923; amd. Sec. 1, Ch. 209, wy 210, 213, 236 P 1090. 
Au. 1945. 


‘(2300 ROM” 35) 


ISL, 49, Cc. 19 
\Sec. 5, P. 478° 


84-1506. (2301) Penalty for refusal to make return or rendering false ( \Ga0r ROM'35) 


or fraudulent return. If any corporation shall refuse or neglect to make a 
return at the time hereinbefore specified in each year, or shall render a 
false or fraudulent return, such corporation shall be lable to a penalty of not 
exceeding five thousand dollars, and may be adjudged by a court of com- 
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petent jurisdiction to forfeit the right to continue to engage in business in 
the state of Montana as such corporation until the license fee, together with 
all penalties and costs, shall be paid, which forfeiture may be enforced by 
the attorney general by proper proceedings in court. 


History: En. Sec. 6, Ch. 79, L. 1917; TaxationG-838, 839. 
re-en. Sec. 2301, R. C. M. 1921. 61 C.J. Taxation § 2112 et seq. 
Constitutionality, construction and effect 
References of specific provisions of state corporate 
East Helena State Bank v. Rogers, 73 income tax law to prevent tax evasion. 
M 210, 213, 236 P 1090. 92 ALR 1073. 


(2302 . 
Ref. RGM SS) 


SS ‘$c. 199 84-1507. (2302) Returns and corrections to be public records. When 


- (2308 RC 

Ref. to vey 
SL. *49, C. 199 
Sec. 5, P. 478 


the assessment shall be made as provided in this act, the returns, together 
with any corrections thereof which may have been made by the state board 
of equalization, shall be filed in the office of said board, and shall constitute 
public records and be open to inspection as such only upon the order of 
the governor, and under rules and regulations to be prescribed by the state 
board of equalization. 

History: En. Sec. 7, Ch. 79, L. 1917; References 


re-en. Sec. 2302, R. C. M. 1921; amd. Sec. East. Helena State Bank v. Rogers, 73 
3, Ch. 146, L. 1923. M 210, 218, 236 P 1090. 


84-1508. (2303) Understatement in returns—proceedings. If the state 
board of equalization has reason to believe that the amount of any income 
returned is understated, it shall give notice in writing of not less than five 
(5) days to the corporation making the return to show cause why the amount 
of the return should not be increased, and upon proof of the amount 
understated may increase the same accordingly. Such corporations may 
furnish sworn testimony to prove any relevant fact bearing upon said 
return. The state board of equalization shall have power to prescribe 
forms for the returns and notices and such other regulations as may from 
time to time be found necessary for the purpose of carrying into effect the 
provisions of this act. Jurisdiction is hereby conferred upon the district 
court of the first judicial district of the state of Montana, in and for the 
county of Lewis and Clark, to compel attendance of witnesses to testify 
before the state board of equalization, together with the production of 
books and such other testimony by appropriate process. Upon the deter- 
mination by the state board of equalization of the amount of tax due from 
any and all corporations under the provisions of this act, the state board 
of equalization shall mail a notice of the amount of taxes thus determined 
to be due to the corporation making such return. Such corporation shall 
thereupon remit the amount of such tax to the state treasurer. When the 
state board of equalization has reason to believe that the business of any 
corporation is so conducted as either directly or indirectly to distort the 
true net income of the corporation and the net income properly attributable 
to this state, whether by the arbitrary shifting of income through price 
fixing, charges for service, or otherwise, whereby the net income is arbi- 
trarily assigned to one or another corporation carrying on business under 
a substantially common control, it may require the disclosure of such facts 
as it deems necessary for the proper computation of the entire net income 
and the net income properly attributable to this state, and in determining 
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the same, the board shall have regard to the fair profits which would 
normally arise from the conduct of the business. 


History: En. Sec. 8, Ch. 79, L. 1917; References 


re-en. Sec. 2303, R. C. M. 1921; amd. Sec. East. Helena State Bank v. Rogers. 73 
4, Ch. 146, L. 1923; amd. Sec. 4, Ch. 166, M 210, 213, 236 P 1090 : Benes 
LL: 1933. ‘ 


84-1509. (2303.1) Consolidated returns—computation and procedure on. 
(a) Corporations which are affiliated may, if authorized, and shall, if re- 
quired, by the state board of equalization, under regulations prescribed by 
said board, make a consolidated return for the purpose of this act. In any 
case in which a tax is assessed upon the basis of a consolidated return, the 
total tax shall be computed in the first instance as a unit and shall then be 
assessed upon the respective affiliated corporations in such proportions 
aS may be agreed upon among them, or in the absence of any such agree- 
ment, then on the basis of the net income properly assignable to each. 

(b) Any corporation liable to report under this act and owning, or con- 
trolling, either directly or indirectly, substantially all of the capital stock 


of another corporation, or of other corporations, may be required to make 


a consolidated report showing the combined net income, such assets of 
the corporation as are required for the purposes of this act, and such other 
information as the state board of equalization may require, but excluding 
inter-corporate stockholdings and inter-corporate accounts. Any corpora- 
tion liable to report under this act and owned or controlled, either directly 
or indirectly, by another corporation may be required to make a report 
consolidated with the owning company, showing the combined net income, 
such assets of the corporation as are required for the purposes of this act, 
and such other information as the state board of equalization may require, 
but excluding inter-corporate stockholdings and inter-corporate accounts. 
In case it shall appear to the state board of equalization that any arrange- 
ment exists in such a manner as to improperly reflect the business done, 
the segregable assets or the entire net income earned from business done 
in this state, the state board of equalization is authorized and empowered, 
in such manner as it may determine, to equitably adjust the tax. 
History: En. Sec. 5, Ch. 166, L. 1933. 


84-1510. (2303.2) Reports upon merger of corporations—payment of x 


\84-1509 
Spee RCM 


\Ref. to 
SL. 749, C. 199 
\Sec. 5. P. 478 


Raabas RCM 
"35) 


ef, to 
SL. 749, C. 199 


tax. If any corporation shall acquire either directly, indirectly or by ‘S«.5.?. 478 


merger or consolidation the major portion of the actively employed assets of 
another corporation or of corporations doing any business in this state dur- 
ing any year, or shall merge or consolidate another corporation, it shall, 
within thirty (30) days after such acquisition, merger or consolidation, file a 
report and include therein a statement showing its own and the consolidated 
entire net income of all such corporations for preceding calendar or fiscal 
years to the extent that all such income has not been used or included in 
measuring a corporation excise tax to this state. It shall, in any event, 
be liable for and pay all taxes that would have been due and payable by 
the corporation, or corporations, on or before the first day of January 
next succeeding had the corporation or corporations whose assets were 
acquired, or which were merged or consolidated, continued in business and 
as though there had been no interruption or change of the business thereof 
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nor discontinuance of the privilege of doing business. It shall also include 
in its own next annual return, in addition to its own entire net income, 
so much of the entire net income of corporations whose assets it acquired, 
or which were merged or consolidated, as shall not have been used or in- 
eluded in measuring a corporation excise tax to this state, and shall be 
taxed upon such combined entire net income for the year to ensue. 


History: En. Sec. 6, Ch. 166, L. 1933. 


(2303.3) Return and payment of tax by corporations on disso- 


lution or cessation of business—declaration of policy. (1) It is hereby de- 


® clared that the policy of the state of Montana, both at the time of the 


enactment of the corporation license tax law and at all times since, has been 
and still is that every corporation doing business in Montana shall pay an 
excise tax for the exercise of such privilege and that the amount of such tax 
shall be based upon the total taxable net income of such corporations during 
the entire period of time they are engaged in business in this state. No re- 
mission of that obligation for the last year in which a corporation engages 
in business in Montana was intended by the original enactment of this 
section. 

(2) Therefore, every corporation which shall be dissolved or cease to 
do business in Montana at any time during any year, shall, before such 
dissolution or cessation of business, make a return and pay a corporation 
license tax in the amount of three per cent (3%) of its total taxable net 
income (as such income is defined by section 84-1501) during the last year 
in which it did business in this state, in addition to all other corporation 
license taxes for which such corporation may then be liable. Such payment 
shall be deemed an accelerated payment of an additional tax for the last 
year in which such corporation did business in Montana, based on its net 
income up to the time of its dissolution or cessation of business, and which 
said income had not theretofore been used in measuring the license tax 
liability of such corporation. The state board of equalization may grant 
a reasonable extension of time for filing said return, upon good cause being 
shown. 


History: En. Sec. 7, Ch. 166, L. 1933; 
amd. Sec. 1, Ch. 67, L. 1943. 


ment was for 1937. The state contended 
the 1937 payment was for 1936. Held, 
that under this section (before amend- 


Construction ment), that the tax is an excise or license 


R4-1512. | 
(2303.4 RCM 


- to 
SL. 749, C. 199 


A foreign corporation engaged in busi- 
ness in the state from April, 1934, continu- 
ously until December, 1937, when it ceased 
doing business, having paid the corpo- 
ration license tax fee in 1935, 1936 and 
1937, refusing to pay in 1938, upon de- 
mand, on the ground that its 1937 pay- 


84-1512. 
board as evidence. 


and not an income tax, the tax paid in 
1937 being for the year 1937 measured by 
the company’s business done in 1936, and 
not having done any business in 1938 it 
owed nothing to the state. State v. J. C. 
Maguire Construction Co., 113 M 324, 330, 
125 P 2d 433. 


(2303.4) Where omission deemed committed—certificate of 
The failure to do any act, required by or under the pro- 


See. 5. P. 478 Visions of this act, shall be deemed an act committed in the office of the state 


board of equalization in the state capitol building, in Helena, Montana. The 
certificates of the state board of equalization to the effect that a tax has not 
been paid, that a return has not been filed, or that information has not been 
supplied, as required by or under the provisions of this act, shall be 
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prima facie evidence that such tax has not been paid, that such return has 
not been filed, or that such information has not been supplied. 
History: En. Sec. 8, Ch. 166, L. 1933. 


84-1513. (2303.5) Action in case of false or fraudulent returns. In the js. 
ease of a false or fraudulent return with intent to evade tax or of a failure ae 38 RoM 
to file a return the tax may be assessed, or a proceeding in court for the col- $!: 29,°,99 
lection of such tax may be begun without assessment, at any time. 

History: En. Sec. 9, Ch. 166, L. 1933. 

84-1514, (2303.6) Delinquency—suspension — forfeiture — dissolution. ,, ,;,, 
If a tax computed and levied hereunder is not paid or if a return is not filed Pe sec 
before five o’clock P. M. on the last day of the eleventh month after the date ££. 49,,¢_199 
of delinquency the corporate powers, rights and privileges of the delinquent 
taxpayer, if it be a domestic corporation, shall be suspended, and if the de- 
linquent taxpayer be a foreign corporation it shall thereupon forfeit its 
rights to do intrastate business in this state. Provided that, if any domestic 
corporation shall fail, for a period of five consecutive years, to either file 
a return or to pay the corporation license tax, the state board of equaliza- 
tion shall notify such corporation by mail addressed to the latest address on 
file in its office that such corporation will become dissolved if it fails to file all 
delinquent reports and pay all delinquent corporation license taxes within 
a period of sixty (60) days from and after the mailing of such notice, and, 
if such delinquent reports are not made and all delinquent corporation li- 
censes are not paid before the expiration of said sixty (60) day period, the 
state board of equalization shall certify this fact to the secretary of state 
and upon receipt of such certificate, the said corporation shall be dissolved 
and the secretary of state shall indicate, by his records, such dissolution. 

The state board of equalization shall transmit the name of each such 
corporation to the secretary of state, who shall immediately record the same 
in such manner that it may be available to the public. The suspension, for- 
feiture or dissolution herein provided for shall become effective immediately 
such record is made, and the certificate of the secretary of state shall be 
conclusive evidence of such suspension, forfeiture or dissolution. 


History: En. Sec. 10, Ch. 166, L. 1933; Taxation©€—840. 
amd. Sec. 1, Ch. 94, L. 1947. 61 C.J. Taxation § 2128 et seq. 


84-1515. (2303.7) Reviver of corporation after suspension or forfeiture. eee oe, 
Any corporation which has suffered the suspension or forfeiture referred to. Bec rege 
in the preceding section may be relieved therefrom upon making application 
therefor in writing supported by a certificate from the state board of equal- 
ization showing that the required return has been made and filed and/or 
that the tax and interest and penalties have been paid, for which the sus- 
pension or forfeiture occurred. Application for reviver may be made by any 
stockholder or creditor of the corporation or by a majority of the surviving 
trustees or directors, and the same shall be filed with the secretary of state. 

In case the application is made in any taxable year other than the taxable 
year in which the suspension or forfeiture occurred the applicant shall pay 
twice the amount of the tax and penalties due the state for the taxable year 
in which the suspension or forfeiture occurred, and upon such payment the 
secretary of state shall issue a certificate of reviver and thereupon the ap- 
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plicant shall be revived. The reviver shall be without prejudice to any 
action, defense or right which has accrued by reason of the original sus- 
pension or forfeiture. The certificate of reviver shall be prima facie evi- 
dence of the reviver. Any certificate of reviver provided for in this section 
may be recorded in the office of the county recorder in any county of this 
state. 
History: En. Sec. 11, Ch, 166, L. 1933; 

amd. Sec. 1, Ch. 49, L. 1947. 

84-1516 | 

sy “™ «84-1516, (2303.8) Penalty for violation of act. Every officer or em- 

Sh. $°p “ark 199 ployee of any corporation or other person, who, without fraudulent intent, 
shall fail to make, render, sign or verify any return, or to supply any 
information within the time required by or under the provisions of this act, 
shall be liable to a penalty of not more than one hundred dollars ($100) to 
be imposed, assessed, and collected by the state board of equalization in 
the same manner as is provided in this act with regard to delinquent taxes. 


History: En. Sec. 12, Ch. 166, L. 1933. TaxationG—838. 
61 C.J. Taxation § 2112 et seq. 


84-1517. (2303.9) Failure to make return—estimate and investigation 
(3508:5 Hone ‘of net income. (a) If any taxpayer fails to make return as herein required, 


35) : . ° . F 
Ref to 10, the state board of equalization is authorized to make an estimate of the 
Se 5. P. 478° taxes due from such taxpayer from any information in its possession. 


(b) The state board of equalization, for the purpose of ascertaining the 
correctness of any return or for the purpose of making an estimate of net 
income of any corporations where information has been obtained, shall also 
have power to examine or to cause to have examined by any agent or repre- 
sentative designated by it for that purpose, any books, papers, records or 
memoranda bearing upon the matters required to be included in the return, 
and may require the attendance of any officer or employee of the corpora- 
tion rendering such return or the attendance of any other person having 
knowledge in the premises, and may take testimony and require proof 

ae material for its information. 

sey RCM History: En. Sec. 13, Ch. 166, L. 1933. 

Sec x 2b ah 84-1518. (2303.10) Reciprocity with federal and other states’ revenue 
officers regarding returns. The state board of equalization under such rules 
as they may prescribe, may permit, notwithstanding the provisions of this 
act as to secrecy, the commissioner of internal revenue of the United States, 
or the proper officer of any state imposing a tax on or according to income, 
to inspect the returns of any taxpayer making returns under this act, or may 
furnish to such officer or his authorized representative an abstract or any 
return or matter contained in any affidavit, statement or certificate made 
or filed in connection with any return or any tax or credit claimed as a 
deduction from any tax, or any information disclosed by the report. of 
any investigation relating to the income or tax of any taxpayer; but such 
permission shall be granted or information furnished to such officer, or his 
representative, only if the statutes of the United States or of such other 
state, as the case may be, grant substantially similar privileges to the proper 
officer of this state charged with the administration of this act. 

History: En. Sec. 14, Ch. 166, L. 1933. 
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|84-1519 

84-1519. (2303.11) Repealing and saving clause. That section 2298 and 35), 
all acts and parts of acts in conflict herewith are hereby repealed; provided, $s. 5-478" 
however, that the repeal or amendment of the sections as amended by this 
act shall not be construed to relieve or release any corporation from the 
payment of any license fee which such corporation should have paid under 
the provisions of such sections before the repeal or amendment thereof by 
this act, or of any penalty or interest which has heretofore or may hereafter 
attach to or become due thereon, but all such license fees, penalties and 
interest shall be fixed and determined under the provisions of such sections 
as amended, and shall be paid and collected as though such sections had not 
been amended by this act. 


History: En, Sec. 15, Ch. 166, L. 1933. TaxationC-113. 
61 C.J. Taxation § 231 et seq. 


CHAPTER 16 
LICENSE TAXES—ELECTRICAL ENERGY PRODUCERS 


Section 84-1601. Electrical energy producers license tax. 

84-1602. Payment of tax—not to be set out on customers’ bills. 

84-1603. Disposition of revenue—interest on delinquency. 

84-1604. Statement of producer—contents—time for filing. 

84-1605. Producers’ monthly statement of gross sales—inspection of books of 
producer. 

84-1606. Exemptions. 

84-1607. Future producers to comply with act. 

84-1608. False statements constitute perjury. 

84-1609. Penalty for violation—enforcement. 


84-1601. (2343.1) Electrical energy producers license tax. That in 
addition to the license tax now provided by law, each and every individual, 
firm, partnership, common law trust, corporation, association or other 
organization now engaged in the generation, manufacture or production of 
electricity, and electrical energy in the state of Montana, either through 
water power or by any other means, for barter, sale or exchange and herein- 
after referred to as the “producer”, shall on or before the fifteenth (15) 
day of each calendar month beginning with the fifteenth (15) day of April, 
1934, render a statement to the state board of equalization of the state of 
Montana, showing the gross amount of money received on account of sales 
of electricity and electrical energy during the preceding calendar month 
without any deduction, and shall pay a license tax thereon in the sum of 
one per cent (1%) of such gross amount as shown on such statement in 
the manner and within the time hereinafter provided. 

History: En. Sec. 1, Ch. 51, Ex. L. 1933; Electricity C10. 
amd. Sec. 1, Ch. 83, L. 1937. 29 C.J.S. Electricity § 4. 
33 Am. Jur. 321, Licenses, generally. 

84-1602. (2343.2) Payment of tax—not to be set out on customers’ bills. 
Said license tax shall be remitted with the statement and paid on or before 
the fifteenth (15) day of each month, beginning with the fifteenth (15) day 
of April, 1934. No bill, statement or account rendered or given any customer 
by any organization affected by the provisions of this act shall set out or 
contain, as a Separate item, any amount on account or by reason of, the 
license tax imposed by this act. 

History: En. Sec. 2, Ch. 51, Ex. L. 1933. 
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84-1603 : 
(SL, 41, C14, 84-1603. (2343.3) Disposition of revenue—interest on delinquency. The 


Sec. 
194 P.(2d) 638 
199 P.(2d) 971 


state board of equalization shall receipt therefor and promptly turn the 
‘same over to the state treasurer. Taxes not met on the due date shall become 
delinquent and shall bear interest from said due date at the rate of twelv: 
per cent (12%) per annum. 


History: En. Sec. 3, Ch. 51, Ex. L. 1933; Sec. 1, Ch. 83, L. 1937: amd. Sec. 6, Ch. 
amd. Sec. 20 (F), Ch. 109, L. 1935; amd. 14, L. 1941. 


84-1604. (2343.4) Statement of producer—contents—time for filing. On 
or before the fifteenth (15) day of April, 1984, every producer referred to in 
section 84-1601, engaged in the production, generation or manufacture of 
electricity or electrical energy, shall make and file with the state board of 
equalization of the state of Montana, on forms prescribed by the state board 
of equalization, an acknowledged and verified certificate which shall contain: 


(a) The name under which the producer is transacting business within 
the state; 

(b) His or its post office address and principal place of business within 
the state; 

(ec) The address and location of his or its production plants or station 
in the state of Montana; 

(d) The name and address of the managing agent; 

(e) The names and addresses of the several persons composing any firm 
or partnership constituting the producer, and if a corporation, the corporate 
name under which it is authorized to transact business and the names and 
addresses of its officers, directors, general agent and general manager. 

(f) Certified copies of any papers necessary to show that such producer 
has complied with the laws of the state of Montana in order to transact 
business in Montana. 

History: En. Sec. 4, Ch. 51, Ex. L. 1933. 


84-1605. (2343.5) Producers’ monthly statement of gross sales—inspec- 
tion of books of producer. That every such producer shall on or before the 
fifteenth (15) day of each calendar month, beginning with April 15, 1934, 
and monthly thereafter, render to the state board of equalization of the state 
of Montana on forms prescribed by the state board of equalization, a state- 
ment sworn to by the manager, president, secretary or treasurer, showing 
the gross proceeds received for or on account of, all sales of electricity and 
electrical energy for the preceding calendar month. The books and records 
of such producer shall be subject to inspection by the state board of equali- 
zation, its agents or employees, during reasonable hours. 

History: En. Sec. 5, Ch. 51, Ex. L. 1933. 


84-1606. (2343.6) Exemptions. All electricity and electrical energy 
used for pumping water for irrigation purposes to be used on lands in the 
state of Montana is exempt from the provisions of this act, except in cases 
where the water so pumped is sold or rented to such irrigated lands; pro- 
vided, the exemption here given shall accrue to the benefit of the consumer 
of such electricity and electrical energy. Provided, further, that the full 
amount of such license tax which would have been due from such producers 
of electricity and electrical energy, if such exemption had not been made, 
shall be credited annually for the year in which the exemptions are made, on 
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the power bill of the consumer, by the producer of such electricity and 
electrical energy, furnishing such power and such producer shall include a 
statement of the amount of electricity and electrical energy exempted by this 
section, furnished by it for the purpose of pumping water for irrigation 
purposes on lands in the state of Montana, to the state board of equalization 
as part of the statement required by section 84-1601, together with a state- 
ment of credits made on the power bills to the consumers of such electricity 
and electrical energy for the pumping of water for irrigation to be used on 
lands in the state of Montana. 
History: En. Sec. 6, Ch. 51, Ex. L. 1933. Cross-Reference 


Rural electric cooperatives exempt from 
excise tax, sec. 14-528. 


84-1607. (2343.7) Future producers to comply with act. Any producer 
of electricity or electrical energy referred to in section 84-1601, who shall 
hereafter engage in the generation, production or manufacture of electricity 
or electrical energy shall immediately upon purchasing or acquiring the 
plant or installing equipment therefor, comply with the requirements of 
this act. 


History: En. Sec. 7, Ch. 51, Ex. L. 1933; 
amd. Sec. 1, Ch. 20, L. 1935. 


84-1608. (2343.8) False statements constitute perjury. Any person, 
officer, partner, agent or representative of any producer referred to in 
section 84-1601, who shall make any false statement, affidavit, certificate, 
report or statement herein required to be made to the state board of equali- 
zation, hereunder, shall be deemed guilty of perjury and upon conviction 
shall be punished by imprisonment in the state penitentiary for not less 
than one (1) nor more than fourteen (14) years. 

History: En. Sec. 8, Ch. 51, Ex. L. 1933. 


84-1609. (2343.9) Penalty for violation—enforcement. Any producer, 
referred to in section 84-1601, who shall violate any of the provisions of 
this act, or who shall fail to pay the license tax herein provided for, or any 
part thereof, when due, shall be liable for three (3) times the amount of the 
unpaid or delinquent tax in a civil action instituted for that purpose in a 
court of competent jurisdiction, in the name of the state of Montana, and in 
such suit, upon application of the state, an injunction may be issued without 
requiring any bond, restraining the defendant from continuing to produce 
electricity or electrical energy, so long as the tax due hereunder from said 
defendant remains delinquent. 

History: En. Sec. 9, Ch. 51, Ex. L. 1933. 


CHAPTER 17 
LICENSE TAXES—EXPRESS COMPANIES 


Section 84-1701. Definition of express companies. 
84-1702. Statements to be filed with state board of equalization. 
84-1703. Gross receipts—how ascertained. 
84-1704. Procedure in case of failure to make statement. 
84-1705. Penalty for failure to make statement—duty of attorney general to 
institute action. 
84-1706. State board of equalization authorized to require production of books. 
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84-1707. Amount and collection of license tax. 
84-1708. Collection of license fee by suit on failure of company to pay. 
84-1709. Exemption from payment of other tax. 


84-1701. (2305) Definition of express companies. That any person or 
persons, joint-stock association or corporation, wherever organized or in- 
corporated, engaged in the business of conveying to, from, or through this 
state or any part thereof, money, packages, gold, silver plate, or any articles 
by express service, aS distinguished from the ordinary freight lines of 
transportation of biter oReRiiRG and aS in this state shall be deemed to 
be an express company. 


History: En. Sec. 1, Ch. 87, L. 1917; Taxation@-142. 
re-en. Sec. 2305, R. C. M. 1921. 61 C.J. Taxation § 294. 


84-1702. (2306) Statements to be filed with state board of equalization. 
Any express company as defined in the preceding section, doing business in 
this state, shall annually, between the first and thirtieth day of April, after 
the approval of this act, under oath of the person constituting such company, 
if a person, or under oath of the president, treasurer, superintendent or 
chief officer in this state of such association or corporation, if an association 
or corporation, make and file with the state board of equalization, a state- 
ment in such form as the board may prescribe, containing the CY ae 
facts: 7 

First. The name of the person or persons, association or aoe 

Second. Under the laws of what state or country organized; 

Third. The location of its principal office ; 

Fourth. The name and postoffice address of the president, secretary, 
auditor, treasurer, superintendent and general manager ; 

Fifth. The name and postoffice address of the chief officer or managing 
agent of the company in this state; 

Sixth. The entire receipts (including all sums entered or charged 
whether actually received or not) for business done by such company 
within this state, including its proportion of gross receipts for business done 
by such company within the state in connection with other companies; 

Seventh. Such other facts and information as the said board may 
require in the form of return precribed by it. 


History: En. Sec. 2, Ch. 87, L. 1917; Taxation©-329 et seq. 
re-en. Sec. 2306, R. C.. M. 1921. -61 C.J. Taxation § 820 et seq. 


84-1703. (2307) Gross receipts—how ascertained. The state board of 
equalization shall proceed to ascertain and determine on or before the first 
Monday of August in each year the entire gross receipts of each of said 
express companies for business done within the state of Montana for the 
year next preceding the first day of April, and the amount so ascertained 
by the said board shall be held and deemed to be the gross receipts of such 
express company for business done within the state of Montana for the year 
under consideration. 


History: En. Sec.;,3, Ch.,.87, i. 1917; 
re-en. Sec. 2307, R. C. M. 1921. 


84-1704. (2308) Procedure in case of failure to make statement. In 
case of failure or refusal of any express company to make the statement re- 
quired by law or furnish the board any information required by it, the board 
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shall inform itself as best it may on the matters necessary to be known in 
order to discharge its duty, and at. any time after the meeting of the board 
and before the gross receipts of any express company for business done 
within the state are determined, any person, company or corporation inter- 
ested shall have the right, on written application, to appear before the board 
and be heard on the matter of such determination. After the determination 
of the amount of the gross receipts of any express company for business done 
in the state and before the certification of such amount by such board, the 
board may, on the application of any person, company or corporation inter- 
ested, or on its own motion, review and correct its findings in such manner 
as may seem to it to be just and proper. 


History: En. Sec. 4, Ch. 87, L. 1917; Taxation@372. 
re-en. Sec. 2308, R. C. M. 1921. 61 C.J. Taxation § 832. 


84-1705. (2309) Penalty for failure to make statement—duty of attor- 
ney general to institute action. In case any express company shall refuse, 
fail or neglect to make and file the statement or schedule as provided for in 
this act, such company shall be subject to a penalty of five hundred dollars 
and an additional penalty of one hundred dollars for each day’s omission 
after the thirtieth day of April to file its statement, said penalty to be 
recovered by action in the name of the state and on collection paid into the 
state treasury to the credit of the general fund of the state. The attorney 
general, on request of the state board of equalization, shall institute such 
action against any such person or persons, joint-stock company or corpora- 
tion so delinquent in any court of competent jurisdiction in this state. 


History: En. Sec. 5, Ch. 87, L. 1917; Taxation©G—838, 845. 
re-en. Sec. 2309, R. C. M. 1921. 61 C.J. Taxation. §§ 2112. et seq., 2152 
et seq. 


84-1706. (2310) State board of equalization authorized to require pro- 
duction of books. The state board of equalization shall have power to re- 
quire the president, secretary, treasurer, receiver, superintendent, managing 
agent or other officer or employee or agent of any express company engaged 
in an express company business to attend before the board and bring with 
him for inspection any books or papers of such company in his possession or 
under his control and to testify under oath on any matter relating to the 
organization or business of such express company. Any member of the 
board is authorized and empowered to administer such oath. Any person 
who shall refuse to attend before the board when subpoenaed so to do, or 
shall refuse to bring with him and submit for the inspection of the board any 
books or papers in his possession, custody or control, or shall refuse to 
answer any questions put to him by the board affecting the organization or 
business of the express company under investigation shall be guilty of a 
misdemeanor, and, on conviction thereof, shall be fined not more than five 
hundred dollars nor less than one hundred dollars. 

History: En. Sec. 6, Ch. 87, L. 1917; 
re-en. Sec. 2310, R. C. M. 1921. 

84-1707. (2311) Amount and collection of license tax. The state board 
of equalization shall, on the first Monday of August, annually, enter in a 
book provided for that purpose the amount of gross receipts of express com- 
panies doing business in this state for the year next preceding the first day of 
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April, as determined by the provisions of this act. It shall be the duty of 
the state treasurer annually to collect from each such express company 
doing business in this state, a sum in the nature of a license tax to be com- 
puted by taking four per centum of the amount fixed by the state board of 
equalization as the gross receipts of such express company for business done 
within the state for the year next preceding the first day of April as 
determined and certified by the state board of equalization; provided, how- 
ever, that nothing contained in this act shall exempt or relieve any express 
company from the assessment and taxation of its tangible property in the 
manner authorized and provided by law. All licenses collected under the 
provisions of this act shall be accredited to the general fund of the state. 


History: En. Sec. 7, Ch. 87, L. 1917; 33 Am. Jur. 365, Licenses, §§ 41 et seq.; 
amd. Sec, 1, Ch. 150, L. 1921; re-en. Sec. 51 Am. Jur. 755, Taxation, § 847. © 
2311, R. C. M. 1921. 


84-1708. (2312) Collection of license fee by suit on failure of company 
to pay. If any express company fails or refuses to pay the license fee as 
provided for in this act before the thirtieth day of September annually, the 
state treasurer shall proceed to collect the taxes, together with interest, at 
the rate of twelve per cent. per annum by suit instituted by the attorney 
general, whose duty it shall be to prosecute any and all proceedings for the 
collection of such taxes. 


History: En. Sec. 8, Ch. 87, L. 1917; Taxation€—583 et seq. 
re-en. Sec. 2312, R. C. M. 1921. 61 C.J. Taxation § 1377 et seq. 


84-1709. (2313) Exemption from payment of other tax. No other 
license or franchise tax shall be levied against any express company except 
the license tax provided by this act. 


History: En. Sec. 9, Ch. 87, L. 1917; 
re-en. Sec. 2313, R. C. M. 1921. 


CHAPTER 18 


LICENSE TAXES—GASOLINE DEALERS AND DISTRIBUTORS— 
DIESEL FUEL USE PERMITS 


Section 84-1801. Definitions. 
84-1802. Dealers’ statements—amount of tax. 
84-1803. Rules and regulations to be established by state board. 
84-1804. Delinquent penalty and interest. 
84-1805. Records to be kept by dealers. 
84-1806. Penalty for failure to file statements. 
84-1807. Procedure in case of failure to file statement or pay tax—lien of tax. 
84-1808. Inspection of records. 
84-1809. Invoice of dealers. 
84-1810. Exported gasoline not included in computation of tax. 
84-1811. Reports of carriers. 
84-1812. Distribution of proceeds of tax—funds. 
84-1813. Tax to be collected on motor fuel, when. 
84-1814. Delinquency as misdemeanor—penalty. 
84-1815. Districts for distribution of state highway fund. 
84-1816. Use of state highway fund on federal highway system. 
. 84-1817. Percentage of incompleted mileage in district. 
84-1818. Refund of gasoline license tax—procedure. 
84-1819. Penalty for false statements or unlawfully obtaining refunds. 
84-1820. License and bond of gasoline dealers and distributors. 
84-1821. Revocation of license on failure to file statements or pay tax, 
84-1822. Violation of act as misdemeanor. 
84-1823. Definition of “gasoline dealer.” 
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84-1824. Use fuel tax permit, when required. 
84-1825. Application for and issuance of permit. 
84-1826. Revocation of permits. 

84-1827. Diesel fuel defined. 

84-1828. Other terms defined. 

84-1829. Existing statutes not affected by this act. 


COMMISSIONER’S NOTE.—Sections 2381.1 to 2381.10, inclusive, R.C.M. 1935, the 
Highway Anticipation Debenture Act of 1931, are omitted from this codification since the de- 
bentures authorized by said act have been retired. Initiative No. 41, the Highway Anticination 
Debenture Act of 1938, as amended by Ch. 30, L. 1939 and by Sec. 1, Ch. 79, L. 1943 is 
also omitted. The three million dollars of debentures authorized by said act have been 
issued and are subject to call at any time after 1944. By Sec. 7, Ch. 39, L. 1945, the State a 
Highway Treasury Anticipation Debenture Act of 1945, the first funds received from the sale 
of debentures under that act are pledged for the redemption of the outstanding debentures 4 
issued under said Initiative 41 as amended, and the state treasurer is directed to call them < 
for payment. Inclusion of said Initiative No. 41 in the laws of a permanent nature therefore / 
seems unnecessary. Also see note at beginning of Title 79. ia. 


84-1801. (2381.11) Definitions. As used in this act, the following defi-),, <9; 
nitions shall apply: (2981-11 RCM 


; Ref. to 
(1) The word “gasoline” means: 


ISL. °49, C. 167 
|Sec. 1, P. 362 
(a) The volatile substance produced from petroleum, natural gas, oil|s4-1801 : 
shales or coal heretofore sold under the name of “gasoline,” and sold or pst "s'52 


used for producing motor power for internal combustion engines or for pro- 8°: 1: % 
ducing power for propelling motor vehicles. 

(b) Any other volatile product or substance of not less than forty-six 
degrees (46°) Taglianbes-Baume test sold or used for producing motor 
power for internal combustion engines or for producing power for propelling 
motor vehicles. 

(c) Any other volatile substance, of less than forty-six degrees (46°) 
Taglianbes-Baume test, when actually sold or used to produce motor power 
to propel motor vehicles upon public highways or streets within the state 
of Montana; provided that the lawful tax on the kind of gasoline as defined 
by this subsection (1-c) shall be collected from the owners or operators of 
motor vehicles by the state board of equalization under the provisions of 
rules and regulations issued by said board. 

(2) The word “person” means any person, firm, association, joint 
stock company, syndicate or corporation. 

(3) The words “motor vehicle” mean all vehicles operated or propelled 
upon the public highways or streets of this state, in whole or in part by the 
combustion of gasoline. 

(4) The word “use” shall include and mean the operation of motor 
vehicles upon the public roads or highways of the state of Montana, or of 
any political subdivision thereof. 

(5) The word “import” shall include and mean to receive into any 
person’s possession or custody first after its arrival and coming to rest at 
destination within the state of Montana of any gasoline shipped or trans- 
ported into this state from point of origin without this state. 

(6) The word “handle” means to produce, refine, manufacture or 
compound gasoline and use it or sell it in less than railway tank car lots, 
or to import gasoline into the state of Montana or to purchase gasoline 
within the state of Montana for sale or for one’s own use, upon which the 
license tax herein imposed has not been paid. 
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(7) The word “dealer” means and includes any person who engages . 
in the business in the state of Montana of producing, refining, manufactur- 
ing or compounding gasoline and using it or selling it in less than railway 
tank ear lots, or of importing gasoline into the state of Montana or pur- 
chasing gasoline within the state of Montana for sale or for one’s own use. 
Such gasoline, for the purpose of this act, shall be deemed to be “handled” 


by such dealer. 


History: En. Sec. 1, Ch. 19, L. 1927; 
amd. Sec. 1, Ch. 170, L. 1933; amd. Sec, 1; 
Ch. 116, L. 1935. 


Use of Funds Collected Under This Act 


Held, on application for writ of man- 
date to compel the state highway commis- 
sion to include within its construction pro- 
gram a piece of road, a part of the federal 
highway system, which during periods of 
high water is rendered impassable, leaving 
no highway connection between a county 
seat and the rest of the county, that the 
fact that the road in question is a part 
of the federal forest road does not deprive 
the highway commission of authority of 
expending any portion of the gasoline li- 
cense tax funds derived under this act, 
in matching funds provided by the federal 


aid act, nothing appearing in either pro- 
hibiting it from doing so. State v. State 
Highway Commission, 82 M 63, 66 et seq., 
265 Pl. . 


References 


State v. Yale Oil Corp. of South Dakota, 
88. M 506, 512, 295 P 255; State v. State 
Highway Com. et al., 89 M 205, 208, 296 
P 1033; Arps:v. State Highway Commis- 
sion, 90 M 152, 157, 300 P 549. 


Licenses€16(9), 29. 

37 C.J. Licenses §§ 78, 116. 

51 Am. Jur. 1073, Taxation, §§ 1260 et 
seq. 

Constitutionality and construction of 
gasoline tax statute. 47 ALR 985; 84 ALR 
839 and 111 ALR 186. 


84-1802. (2381.12) Dealers’ statements—amount of tax. Each dealer 
_ Shall, not later than the fifteenth (15th) day of each calendar month, begin- 


Sec. 1. P. 498 ning with the next calendar month after this act has become effective, render 


a true statement to the state board of equalization, duly signed and sworn to, 
of all gasoline handled by him in this state during the preceding calendar 
month, and containing such other information as the state board of equaliza- 
tion may require, and shall accompany such statement with the payment to 
the state board of equalization of a license tax, in an amount equal to five 
cents (5c) per gallon for each gallon of gasoline so handled for the time 
beginning April 1, 1931, and ending March 31, 1941, and thereafter in an 
amount equal to three cents (3c) per gallon for each gallon of gasoline so 
handled, and upon which such licence tax was not paid by any other dealer 
in this state, for engaging in and carrying on such business in this state. 
In making the computation of license tax due and in making payment 
thereof, two per centum (2%) of the amount of such tax shall be deducted 
by the dealer as an allowance for evaporation and other loss of gasoline 
handled by such dealer. Any dealer engaged in or carrying on his business 
at more than one place or location in this state may include all such places 
of business in one statement. 

History: En. Sec. 3, Ch. 19, L. 1927; 
amd. Sec. 4, Ch. 92, L. 1929; amd. Sec. 4, 
Ch. 6, L. 1931. 

84-1803. (2381.18) Rules and regulations to be established by state 
board. The state board of equalization shall have the power, and it shall be’ 
its duty from time to time to adopt, publish and enforce such rules and 
regulations not inconsistent herewith as it may deem requisite for the 
purpose of carrying out the provisions of this act. 

History: En. Sec. 4, Ch. 19, L. 1927. 


Licenses@30. 
37 C.J. Licenses § 117. 
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84-1804. (2381.14) Delinquent penalty and interest. Any such license 
tax not paid within the time herein provided for shall be delinquent and 
a penalty of ten per cent (10%) thereof shall be added thereto and the 
whole thereof shall bear interest at the rate of one per cent (1%) per month 
from the date of delinquency until paid. 


History: En. Sec. 5, Ch. 19, L. 1927. 37 C.J. Licenses § 145 et seq. 
51 Am. Jur, 1089, Taxation, § 1277. 


Licenses¢~41., 


84-1805. (2381.15) Records to be kept by dealers. Each dealer shall 
keep a record in such form as the state board of equalization shall require, 
showing the total number of gallons handled by such dealer within this state, 
and such other information as the state board of equalization may require. 

History: En. Sec. 6, Ch. 19, L. 1927. 


84-1806. (2381.16) Penalty for failure to file statements. Each dealer, 
who fails, neglects, or refuses to make and file the statements required by 
this act in the manner or within the time herein provided, or who shall 
make any false statement’ with reference to his said business of handling 
gasoline, shall be deemed guilty of having committed a misdemeanor and 
upon conviction thereof shall be fined in any amount not exceeding one 
thousand dollars ($1,000.00) or imprisonment in the county jail for not to 
exceed six months, or shall be punished by the imposition of both such fine 
and imprisonment. 


History: En. Sec. 7, Ch. 19, L. 1927. Licenses¢40. 
37 C.J. Licenses §§ 151 et seq., 172. 


84-1807. (2381.17) Procedure in case of failure to file statement or pay 
tax—lien of tax. If any dealer or other person subject to the payment of 
such license tax shall fail, neglect, or refuse to make any statement required 
by this act, or shall fail to make payment of such license tax within the 
time herein provided, the state board of equalization shall, immediately after 
such time has expired, proceed to inform itself as best it may regarding the 
matters and things required to be set forth in such statement and from such 
information as it may be able to obtain, to make a statement showing such 
matters and things and determine and fix the amount of the license tax due 
the. state from such delinquent dealer and shall add thereto a penalty of 
five per cent (5%) thereof for the first failure, neglect or refusal; ten per 
cent (10%) for the second; fifteen per cent (15%) for the third; and 
twenty-five per cent (25%) for the fourth, and each subsequent failure, 
neglect, and refusal, which shall be in addition to the ten per cent penalty 
hereinbefore provided for non-payment of such license tax within the time 
herein provided. Said license tax and the penalties added thereto shall bear 
interest at the rate of one’ per cent (1%) per month from the date such 
statements should have been made and said license tax paid. The state 
treasurer of the state of Montana shall then proceed to collect such license 
tax with penalties and interest. Upon the request of the state treasurer it 
shall be the duty of the attorney general to commence and prosecute to final 
determination in any court of competent jurisdiction an action to collect 
such license tax. All license taxes due from any dealer under the provisions 
of this act, together with all penalties and interest thereon, shall be a lien 
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upon any and all property of such dealer or other person upon the filing by 
the state board of equalization, of a duplicate copy of the statement so made 
by the state board of equalization, or a certified copy of any statement filed 
with said board in the office of the county clerk of the county where such 
property is situated, which lien shall have precedence over any other claim, 
lien or demand thereafter filed or recorded and which may be enforced in 
the name of the state of Montana in the same manner as other liens are 
enforced by law. No action shall be maintained to enjoin the collection of 
such license tax or any part thereof. When the amount due the state is paid 
in full and before the entry of foreclosure decree, the state treasurer shall 
release the said lien by filing in the office of the county clerk wherein is filed 
the said lien, a written release thereof. At any time prior to the payment of 
said taxes, penalty and interest, before the entry of foreclosure decree, the 
state treasurer may release from the operation of said lien a part of said 
property to enable the dealer to mortgage, sell or otherwise dispose of the 
same in order to procure funds with which to pay said taxes, penalty and 
interest, provided there remains, in the judgment of the state treasurer, 
sufficient property subject to said lien to insure the payment of the whole of 
said unpaid taxes, penalty and interest. 


History: En. Sec. 8, Ch. 19, L. 1927; 
amd. Sec. 1, Ch. 175, L. 1929. 


84-1808. (2381.18) Inspection of records. The books and records of 
every dealer shall be open and subject to inspection by the state board of 
equalization or any of its employes or assistants during business hours so far 
as may be necessary to ascertain the amount of license tax due. 

History: En. Sec. 9, Ch. 19, L. 1927. 


84-1809. (2381.19) Invoice of dealers. Each dealer in this state 
handling any gasoline as defined in this act, shall, at the time of such 
handling, make out and deliver to the purchaser or consignee thereof an 
invoice in which shall be stated the number of gallons of gasoline covered 
by such invoice and that the license tax on same has been paid or will be 
paid to the treasurer of the state of Montana within fifteen (15) days after 
the current month, as provided in this act. 

History: En. Sec. 10, Ch. 19, L. 1927. 


84-1810. (2381.20) Exported gasoline not included in computation of 
tax. No gasoline exported out of the state of Montana shall be included in 
the computation of any dealer’s license tax herein provided for. 

History: En. Sec. 11, Ch. 19, L. 1927. 


84-1811. (2381.21) Reports of carriers. Every common carrier, every 
private carrier and every contract carrier of property, including railroad 
companies, motor truck lines and all other carriers of property, who shall 
haul, transport or ship any gasoline, as defined in section 84-1801 from any 
other state or foreign country into the state of Montana, or from the state 
of Montana to any other state or foreign country or from any refinery in 
the state of Montana to another point within the state of Montana, shall, on 
or before the 15th day of each calendar month, make and file with the state 
board of equalization of Montana a statement under oath showing the 
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number of gallons of gasoline, as defined in section 84-1801, contained in 
each such shipment in interstate commerce and the first movement of such 
products from any refinery located within the state of Montana to another 
point within the state of Montana during the preceding calendar month, the 
names and addresses of the consignor and consignee, the date of delivery 
to such consignee. 


History: En. Sec. 12, Ch. 19, L. 1927; 
amd. Sec. 1, Ch. 63, L. 1943. oe RCM 


84-1812. (2381.22) Distribution of proceeds of tax—funds. All money $$ BP. Es cm 
received by the state treasurer in payment of license taxes under the pro- sh. #9 C420 


visions of this act shall be deposited and credited (a) seventy-five per centum | 9413812 
(75%) to the state highway fund, and (b) twenty-five per centum (25%) to Reiss) 
a special fund designated as Box ane license drawback fund.” 194 P. (2 (2d) 

All money so collected and deposited in the gasoline license tax draw- (S.L. "27, C.19, 
back fund shall be used for the purpose of making such refunds and paying 194 P. (2d) 629 
such drawbacks as are authorized by law to be made or paid to purchasers 
of gasoline used in this state for other purposes than the propulsion of motor 
vehicles over the public highways and streets of this state, provided, how- 
ever, that at the close of each fiscal year, the state treasurer shall transfer all 
money remaining unexpended in said gasoline license tax drawback fund 
to the state highway fund; provided further, that if at any time the money 
in said gasoline license tax drawback fund is insufficient in amount to pay 
duly authorized and approved refunds or drawbacks, the state treasurer shall 
transfer from the state highway fund a sum or sums sufficient in amount to 
meet and pay all such outstanding authorized and duly approved refunds 
or drawbacks. 

All money so collected and deposited or transferred to said state highway 
fund shall be used and expended by the state highway commission in the 
construction, reconstruction, betterment, maintenance, administration and 
engineering on the federal highway system of highways in this state selected 
and designated under the provisions of the federal aid act, approved July 
11, 1916, and the federal highway act, approved November 9, 1921, and all 
amendments thereto, and for the purpose of construction, reconstruction, 
betterment, maintenance, administration and engineering of highways lead- 
ing from each county seat in the state to said federal highway system of 
federal aid roads where such county seat is not on said system, and for the 
purpose of construction, reconstruction, betterment, maintenance, adminis- 
tration and engineering of such other roads as have been or may be author- 
ized by the laws of Montana, for the collection and enforcement of this act; 
provided, that the total cost to the state of administration and engineering 
on the federal aid work contemplated by this act shall not exceed for any 
fiscal year eight per centum (8%) of the total of state, federal aid and other 
available funds expended under the supervision of the state highway 
commission. 


History: En. Sec. 13, Ch. 19, L. 1927; Erection of State Highway Building 
amd. Sec. 1, Ch. 178, L. 1929. Under the implied powers of the com- 
mission deemed necessary to render the 
Cross-Reference granted powers efficacious and the perform- 
Aviation gas, distribution of tax, sec. ance of its duties effectual the erection of 
1-501. the building is a proper function in the 
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administration of the highway program, References 
providing expenditures therefor do not Martin v. State Highway Commission 


exceed 8 per cent of the commission’s  ¢¢ a]. 107 M 603, 610, 611, 88 P 2d 41. 
available funds. Guillot v. State Highway 


Commission, 102 M 149, 157, 56 P 2d 1072. Highways¢=9914; Licenses¢=33, 
40 C.J.S. Highways §§ 176, 178; 37 C.J. 
Licenses § 129. 


84-1813. (2381.23) Tax to be collected on motor fuel, when. The state 
board of equalization shall, under the provisions of rules and regulations 
issued by said board, collect a tax equivalent to the lawful tax on gasoline 
upon any other volatile liquid, of less than forty-six degrees (46°) Tagli- 
anbes-Baume gravity test, when actually sold or used to produce motor 
power to propel motor vehicles upon the public highways or streets within 
the state of Montana. 


History: En. Sec. 2, Ch. 116, L. 1935. Licenses€—16(9). 
37 C.J. Licenses § 78. 


84-1814. (2381.24) Delinquency as misdemeanor—penalty. Any person 
engaged in the business of handling gasoline as defined in this act, after the 
license tax imposed by this act, or any part thereof, has been delinquent as 
provided by this act, or the same has not been paid under protest, shall, in 
addition to the penalties hereinbefore provided, be deemed guilty of a 
misdemeanor for each offense, and shall upon conviction thereof, be punished 
by a fine in any sum not more than five hundred dollars ($500.00) or im- 
prisonment in the county jail for not more than six (6) months, or by both 
such fine and imprisonment. 


History: En. Sec. 15, Ch. 19, L. 1927. Licenses@—41. 
37 C.J. Licenses § 145 et seq. 


84-1815. (2396.1) Districts for distribution of state highway fund. That 
for the purpose of apportioning the expenditure for highway construction 
purposes of the moneys of the state highway fund, including proceeds re- 
ceived from the license tax upon dealers in gasoline and motor fuels provided 
for by law, the state is hereby divided into the following twelve districts 
and the counties in each district are as follows: 


District No. Lincoln, Flathead and Lake; 
District No. Glacier, Toole, Liberty, Hill and Blaine; 

_ District No. Phillips, Valley, Daniels, Sheridan and Roosevelt ; 
District No. -McCone, Richland, Dawson, Prairie and Wibaux; 
District No. Fergus, Garfield and Petroleum ; 

District No.’ Pondera, Teton, Chouteau, Cascade and Judith Basin ; 

District No. Lewis and Clark, Jefferson and Broadwater ; 

District No. Sanders, Mineral, Missoula, Ravalli, Granite and Powell; 

District No. Beaverhead, Dear Lodge, Stier Bow and Madison ; 

District No. 10. Park, Gallatin, Sweet Grass, Meagher and Whcdtland? 

District No. 11. Asidae Valley, Wnsselshell. Stillwater, Tellooatone 
Carbon, Big Horn and Treasure ; 

District No. 12. Rosebud, Custer, Fallon, Powder River and Carter. 

History: En. Sec. 1, Ch. 18, L. 1927. M 63, 66 et seq., 265 P 1; State v. State 

Highway Com. et al., 89 M 205, 208, 296 


References P 1033; Arps v. State Highway Commis- 
State v. State Highway Commission, 82 sion, 90 M 152, 157, 300 P 549; State ex 


516 


OE ESS SINS OS 


GASOLINE DEALERS 84-1817 


rel. State Highway Commission v. District Highways¢~90. - 
Court, 105 M 44, 57, 69 P 2d 112. 39 C.J.S. Highways §§ 145-153. 


84-1816. (2396.2) Use of state highway fund on federal highway system. 
All moneys of the state highway fund, including moneys arising from the 
license tax upon dealers in gasoline and motor fuels, but excluding moneys 
being held in such fund for refund or drawback purposes and expense of 
collection and enforcement, shall be used and | expended. by. the state highway 
commission in the construction, reconstruction, betterment, maintenance, 
administration and engineering on ‘the federal highway system of highways 
in in this s state selected and designated under the provisions of the federal aid 
act, approved July 11, 1916, and the federal highway act approved November 
G, 1921, and all acral etre thereto, and for the purpose of construction, 
reconstruction, betterment, maintenance, administration and engineering of 
highways leading from each county seat in the state to said federal highway 
system of federal aid roads where such county seat is not on said system, 
and for the purpose of construction, reconstruction, betterment, mainten- 
ance, administration and engineering of such other meade as have been or 
may be authorized by the laws of Montana. Provided, that the total net 
costs to the state for administration on the federal aid work contemplated 
by this act shall not exceed for any fiscal year eight per cent (8%) of the 
total of state, federal aid and other available funds expended under the 
supervision of the state highway commission. (It shall be the duty of the 
state highway commission, in expending such money, to carry forward con- 
struction from year to year, using the money expended through the matching 
up of federal aid allotments to Montana upon the said federal highway 
system of highways in the various parts of the state in proportion to the 
amount of mileage still to be constructed in the various sections of that 
system as defined in section 84-1815; provided that nothing in this act 
shall be construed to conflict with said federal aid highway acts and the 
rules by which they are administered. The state highway commission is 
authorized to enter into co-operative agreements with the national park 
service and the public roads administration for the purpose of maintaining 
national park approach roads in Montana. 


History: En. Sec. 2, Ch. 18, L. 1927; v. District Court, 105 M 44, 57, 58, 69 P 
amd. Sec. 1, Ch. 74, L. 1945; amd. Sec. 1, 2d 112. 
Ch. 264, L. 1947. 


References Highways¢-9914. 
States ex rel. State Highway Commission 40 C.J.S. Highways §§ 176, 178. 


84-1817. (2396.3) Percentage of incompleted mileage in district. At the 
start of the fiscal year beginning July 1, 1937, and ending June 30, 1938, the 
state highway commission shall compute from its records the percentage of 
incompleted mileage within each of said districts which each district respec- 
tively bears to the total incompleted mileage of said federal highway system 
within this state at that time, and for that fiscal year the state highway 
commission shall use the percentages so computed in allotting to each of 
said districts construction moneys from the state highway fund as defined 
and provided by section 84-1816. At the beginning of each fiscal year 
thereafter the same procedure shall be carried out, and the actual respective 
percentages of incompleted mileage in each district as so computed and de- 
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termined at the beginning of each fiscal year shall be used in allotting said 
moneys to said districts for that fiscal year. As a basis for the determination 
of the amount of incompleted mileage of said federal highway system in 
this state for each fiscal year, the state highway commission shall adopt 
as the eriterion the current definition, as prescribed by the public roads 
administration, for a fully and adequately completed federal highway in 
this state. This criterion shall be considered as a 100% completed federal 
highway; and federal highway mileage which is only partially completed 
under the application of this criterion, shall be considered as only partially 
completed on a percentage basis, this to be determined from the relative 
estimated percentage costs of construction already performed and of ad- 
ditional construction which must be performed to bring said mileage up 
to the standard of said criterion. 

The state highway commission may vary the expenditures made in any 
district under the provisions of this act to the extent of fifteen percent 
(15%) above the amount of money allocated to such district in any year, 
provided that the allocation of construction money to such district for 
the next succeeding fiscal year shall be decreased by an amount equal to 
such increased expenditures, and the amount so deducted shall be allocated 
to the other districts on the basis of the percentages established in the 
year that the increased expenditures were made. 


History: En. Sec. 3, Ch. 18, L. 1927; 1, Ch. 213, L. 1939; amd. Sec. 1, Ch. 175, 
amd. Sec. 1, Ch. 102, L. 1937; amd. Sec. IL. 1943; amd. Sec. 1, Ch. 87, L. 1945. 


84-1818. (2396.4) Refund of gasoline license tax—procedure. (1) That 


any person who shall purchase and use any gasoline, with reference to which 


there has been paid into the treasury of the state of Montana, under the 
laws of this state licensing dealers in gasoline, a tax at the rate of five 


C. 


e 130 
124 P.(2d) 
628-641 


cents (5c) per gallon, for the purpose of operating or propelling stationary 
as engines, tractors used for purposes other than on the public highways 
or streets of this state, motor boats, aeroplanes or aircraft, or for cleaning 


7, Sec 
(SL. "39, “cpror dyeing, or for any commercial use other than propelling vehicles upon 
Sila, AT; 


any of the public highways or streets of this state, and who has paid said 
tax either directly to the state of Montana or aa hraaaies as a part of the 
purchase price of said gasoline, shall be allowed and paid as a refund or 
drawback an amount of money equal to five cents (5c), multiplied by the 
number of gallons of gasoline so purchased and used, provided that counties, 
incorporated cities, towns and school districts of this state shall'be entitled 
to said refund or drawback of said tax by any such county, city, town or 
school district upon gasoline used by it in the performance of any of its 
governmental and proprietary functions, or either, imposed or authorized by 
law, including construction, maintenance and repair of all roads, highways 
and public places within the county limits and all streets, avenues, alleys and 
other public places within the corporate limits of such city or town; pro- 
vided that such refund or drawback shall in no instance exceed the total 
amount of the tax paid or to be paid, to the state of Montana, upon pre- 
senting to the board of equalization of the state of Montana, within the 
time allowed by law, a sworn statement, accompanied by the invoice or 
invoices issued to the claimant at the time of purchase of such gasoline 
showing such purchase and use, which statement shall set forth in words 


518 


i 
Y 


GASOLINE DEALERS 84-1818 


and figures, the total amount of the gasoline so purchased, and the purpose 
for which the same was actually used, the amount of the tax and such 
additional information as may be required by said board on forms to be 
furnished by them. 

(2) <All such applications for refunds or drawbacks shall be filed with 
the board of equalization of the state of Montana within six (6) months 
after the date on which such gasoline was purchased as shown by such 
invoices. The said board shall have sixty (60) days thereafter within which 
to make such investigation as it may desire, to ascertain the truths of the 
statements made. If the statement is found to be correct and is approved 
by said board and the state board of examiners, the state auditor shall draw 
his warrant upon the state treasurer for the amount of such claim and 
same shall be paid out of the gasoline license tax drawback fund in the 
Same manner as other claims against the state are paid. Such refund or 
drawbacks shall be made only to, and on the application of, the actual 
purchaser and user of the gasoline upon which refund is claimed and the 
burden of establishing the validity of the claim rests upon the claimant. 


(8) Should the board of equalization, after investigation, find that the 
statement so made by said consumer contains errors which, in the opinion 
of the board were not inserted for the purpose of fraud, it may correct the 
statement and approve the same as corrected whereupon warrant shall issue, 
after approval by the state board of examiners, as above provided, or the 
board may, in its discretion, require the claimant to file an amended state- 
ment before action is taken thereon. If, upon investigation, it shall be 
determined by the state board of equalization that any claim has been 
fraudulently presented or is supported, as to any item therein by invoice or 
invoices fraudulently made or altered in any manner, or that any statement 
in the claim contained or the affidavit thereto, is wilfully false in any 
particular and so made for the purpose of misleading said board, the board 
may reject such claim in toto. 

(4) Any person desiring to claim refund on gasoline purchased shall \ 
obtain from the state board of equalization a permit by application therefor, 
on such form as the board shall prescribe, which application shall be made 
under oath and shall contain, among other things, the name, address and , 
occupation of the applicant, the nature of the business, and a sufficient | 
description for indentification of the machines or equipment in which the 
taxable motor fuel is to be used for which refund may be claimed under 
such permit. 

(5) Each permit issued shall bear a permit number and each claim filed 
shall bear the permit number of the claimant. It shall be the duty of the 
state board of equalization to keep a record of all permits issued and a 
cumulative record of refund claimed and paid thereunder. 

(6) Whenever a claim shall be rejected upon the ground of fraud, as 
above provided, the state board of equalization may suspend the claimant’s 
permit, for a period not exceeding one year, and no claim shall thereafter 
be approved or allowed for refund on any gasoline purchased by such 
claimant during such period of suspension. 

(7) All of the subdivisions of the state mentioned herein shall be 
subject to all of the conditions, rules and regulations applicable to indi- 
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viduals and as such subdivisions can act only by their officers and agents 
in presenting claims for refund they shall be responsible for and bound by 
the acts and declarations of such officers and agents. 

(8) When gasoline is sold to a person who shall claim to be entitled to 
a refund of the tax imposed, the seller of such gasoline shall make and 
deliver at the time of such sale separate invoices for each purchase on 
invoice forms approved by the state board of equalization showing the 
name and address of the seller and the name and address of the purchaser, 
the number of gallons of gasoline so sold in words and figures and the date 
of such purchase, which invoice, attached to the claim presented shall be 
the only proof upon which a legal claim can be made for a refund based 
upon such purchase. The seller shall retain the duplicate original invoices 
for the period of one year from and after the date of issuance, during which 
period they shall be open to inspection by the state board of equalization 
and its agents. Such invoices shall be legibly written and shall be void if 
any corrections or erasures appear on the face thereof. 


History: En. Sec. 1, Ch. 17, L. 1927; 
amd. Sec. 1, Ch. 168, L. 1929; amd. Sec. 1, 
Ch. 175, L. 1931; amd. Sec. 1, Ch. 96, L. 
1937; amd. Sec. 1, Ch. 67, L. 1939; amd. 
Sec. 1, Ch. 130, L. 1947. 


Cross-Reference 

Use for aviation purposes, limit of re- 
fund, see. 1-501. 

Operation and Effect 

Where county brought mandamus to com- 


claim and requiring that such claim be 
allowed in proper sum and transmitted to 
board of examiners and auditor for ap- 
proval and payment. Roosevelt County v. 
State Board of Equalization M 
162 P 2d 887, 890. 


References 

Burgan & Walker Ine. v. State Highway 
Commission, 114 M 459, 464, 137 P 2d 663; 
Grady v. City of Livingston et al., 115 M 
47, 52, 141 P.2d 346. 


Bee —— =>? 


pel state board of equalization to grant 
county’s application for refund of gaso- 
line taxes paid, the entry of a money judg- 
ment for the county was error but the 
court should have ordered a peremptory 
writ of mandate to issue requiring the 
board to rescind its action in rejecting 


Licenses@—34, 
37 C.J. Licenses § 130 et seq. 
51 Am. Jur. 1089, Taxation, § 1276. 


Refunds of gasoline tax. 47 ALR 998; 
84 ALR 868 and 111 ALR 201. © 


84-1819. (2396.5) Penalty for false statements or unlawfully obtaining 
refunds. Any person who shall make any false statement in connection 
with the application for such refund or who shall collect or cause to be 
repaid to him, or to any other person, any such refund without being entitled 
to the same under the provisions of this act, shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be punished by a fine of 
not to exceed the sum of one thousand dollars ($1,000.00) or by imprison- 
ment in the county jail for not more than six (6) months, or by both such 
fine and imprisonment. 

History: En. Sec. 2, Ch. 17, L. 1927. 


84-1820. (2396.6) License and bond of gasoline dealers and distributors. 
Any gasoline dealer engaged in the business in the state of Montana of pro- 
ducing, refining, manufacturing, compounding or importing into this state 
gasoline for sale, or purchasing gasoline within this state in quantities of 
not less than railway tank car lots, when this:act becomes effective, shall, 
within thirty (30) days thereafter, and any other such dealer prior to the 
commencement of doing business, shall file an application for a license with 
the state board of equalization on a form prescribed and furnished by said 
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board setting forth therein such information as may be required by said 
board. Each gasoline dealer shall at the same time file a corporate surety 
bond or such collateral security or indemnity as may be deemed sufficient 
by the state board of equalization, but in no case more than estimated 
amount of gasoline taxes for two successive months to the effect that said 
gasoline dealer will pay to the state of Montana all gasoline license taxes, 
together with penalties and interest, required by law. Upon approval of 
such application, the state board of equalization shall issue to the gasoline 
dealer a non-assignable license with a duplicate copy for each place of busi- 
ness of said gasoline dealer in this state, which license shall continue in 
force until surrendered or cancelled. 

No gasoline dealer shall, after thirty (80) days from the effective date 
of this act, sell, or offer for sale, any gasoline within this state until such 
license is issued; nor shall any gasoline dealer engage in such business, 
subsequent to the passage of this act, without first procuring such license. 


History: En. Sec. 1, Ch. 157, L. 1933. Licenses€—22, 26. | 
. 37 C.J. Licenses §§ 95-98, 164. 


84-1821. (2396.7) Revocation of license on failure to file statements or 
pay tax. The state board of equalization is hereby authorized to revoke any 
license issued under this act immediately upon the failure of any gasoline 
dealer to make reports or pay the license tax required by law. 


History: En. Sec. 2, Ch. 157, L. 1933. © . Licenses@=38. 
37 C.J. Licenses § 109 et seq. 


84-1822. (2396.8) Violation of act as misdemeanor. Any gasoline 
dealer failing to comply with, or violating any of the provisions of this act 
shall be guilty of a misdemeanor. | 


History: En. Sec. 3, Ch. 157, L. 1933. | Licenses¢=40. 
# ; 37 C.J. Licenses §§ 151 et seq., 172. 


84-1823. (2396.9) Definition of “gasoline dealer.” As used in this act 
the term “gasoline dealer” means and includes every person, firm, asso- 
ciation, joint-stock company, syndicate and corporation engaged in the 
business in the state of Montana of producing, refining, compounding or im- 
porting into this state gasoline for sale, or purchasing gasoline within this 
state in quantities of not less than railway tank car lots. 


History: En. Sec. 4, Ch. 157, L. 1933. Licenses€—16(9). 
37 C.J. Licenses § 78. 


84-1824. Use fuel tax permit, when required. From and after the effec- 
tive date of this act, every person who shall desire to become a user of diesel 
fuel as herein defined, for the purpose of producing power to propel motor 
vehicles upon public highways or streets within the state of Montana, shall 
first secure a use fuel tax permit from the state board of equalization of the 
state of Montana (hereinafter referred to as the board). 

History: En. Sec. 1, Ch. 162, L. 1945. 


84-1825. Application for and issuance of permit. Application for such 
permits shall be made to the board upon forms prescribed by it and fur- 
nished to any applicant upon request. Upon receipt of a proper application 
the board shall issue to the applicant a use fuel tax permit, the form of 
which shall be prescribed by the board, authorizing the applicant to pur- 
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chase and use diesel fuel for the purpose of propelling motor vehicles upon 
public highways and streets within the state of Montana. 
History: En. Sec. 2, Ch. 162, L. 1945. 


84-1826. Revocation of permits. Whenever any person subject to the 
terms of this act shall fail to comply with any provision of this act or with 
any rule or regulation of the board prescribed and adopted under this act, 
the board, after a hearing and after giving such person ten (10) days’ notice 
in writing of the time and place of such hearing and requiring him to show 
cause why his permit should not be revoked, may revoke such person’s 
permit for a period of not to exceed one (1) meer 

History: En. Sec. 3, Ch. 162, L, 1945. 


84-1827. Diesel fuel defined. The mond: Cre fuel” as used in this 
act shall mean and include every substance commonly known and designated 
by the name “diesel fuel” and shall include every volatile substance of less 
than forty-six (46) degrees Baume test, when sold or used for the purpose of 
producing motor power to propel motor vehicles upon any public highways 
or streets within the state of Montana. 

History: En. Sec. 4, Ch. 162, L. 1945. 


84-1828. Other terms defined. All other words and terms used in this 
act, including the words “person”, “motor vehicle” and “use” shall, unless 
otherwise indicated in this act, have the same meaning given to said words 
by section 84-1801. 

History: En. Sec. 5, Ch. 162, L. 1945. 


84-1829. Existing statutes not affected by this act. Nothing herein con- 
tained shall be deemed to repeal any of the existing laws of Montana relating 
to the collection of license tax upon diesel fuel as defined herein, but the 
tax upon all volatile liquids of less than forty-six (46) degrees Baume test 
shall be collected by the board under rules and regulations prescribed by it 
as authorized by section 84-1813. _ 

History: En. Sec. 6, Ch. 162, L. 1945, 


CHAPTER 19 
LICENSE AND OTHER TAX PROCEEDS—HOW DISPOSED OF 


Section 84-1901. Moneys from certain designated license and other taxes to be deposited in 
state general fund and common school equalization fund. 
84-1902. Disposal of money collected by certain boards and departments. 
84-1901 | 84-1903. Fund balances transferred to state general fund. 
er he C14 


Ref. to, 199 84-1901. Moneys from certain designated license and other taxes to be 


s«.5.? 473 | deposited in state general fund and common school equalization fund. The 
ies state treasurer shall deposit to the credit of the state general fund all moneys 


Cit Sec, 1) received by him on and after July 1, 1941, from the collection of auto- 
199 P.(2d) 971 MObile drivers’ license fees under section 1741. 11, electric energy producers’ 
license taxes under sections 84-1601 to 84-1609, inclusive, metalliferous mines 
license taxes under sections 84-2001 to 84-2015, inclusive, telegraph license 
taxes under sections 84-2501 to 84-2508, inclusive, oil producers’ license 
taxes under sections 84-2201 to 84-2211, inclusive, natural gas distributors’ 


_license taxes under sections 84-2101 to 84-2110, inclusive, liquor license taxes 
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under chapter 4 of Title 4, telephone license taxes under sections 84-2601 
to 84-2608, inheritance and estate taxes under sections 91-4401 to 91-4459, 
inclusive, and seventy-five per centum (75%) of all moneys received from 
the collection of income taxes under. sections 84-4901 to 84-4935, inclusive, 
and corporation license taxes under sections 84-1501 to 84-1519, inclusive, 
the remaining twenty-five per centum (25%) thereof to be deposited to 
the credit of the common school equalization fund in order to comply with 
the provisions of section la of article XII of the constitution of the state 
of Montana; provided, however, that the crediting of such moneys to such 
common school equalization fund shall have no relation to nor in any 
manner affect any appropriation made by any legislative assembly for such 
fund and shall not in any manner limit or restrict any such appropriation 
unless the amount so credited to such fund from such income tax collections 
in any one fiscal year shall equal or exceed the budget request for appropri- 
ation for such fund for such fiscal year; and the state treasurer shall also 
deposit to the credit of the state general fund all moneys received by him 
on and after July 1, 1941, from the collection of license taxes, fees and from 
all other sources under the operation of the Montana beer act, and being 
sections 4-301 to 4-356, inclusive, and all net revenues and receipts received 
by him from and under the operation of the state liquor control act, being 
~ sections 4-101 to 4-237. 


History: En. Sec. 1, Ch. 14, L. 1941. 
NOTE.—See. 1741.11, referred to above, 


was repealed by See. 17, Ch. 199, L. 1943. 
Board Controls Its Business Funds in 


State Treasurer’s Hands 

Held, that in view of the fact that the 
state, in taking control of the liquor traffic, 
thereby embarked in a business enterprise, 
so recognized by the legislature in various 


statutes, it seems clear that liquor sales 
money, until determined to be “net reve- 
nues and receipts” under this section, are 
to be held by the state treasurer as the 
ex officio liquor board treasurer rather 
than as treasurer of the state’s political 
funds, as distinguished from its business 
funds which are under full control of the 
Board. Carey v. McFatridge, 115 M 278, 
292, 142 P 2d 329. 


le 4-1902 


84-1902. Disposal of money collected by certain boards and depart- ee 48 a 


ments. That all moneys collected or received by or paid over to the board 1611 P. (2d) 638 
of railroad commissioners of Montana, public service commission of Mon- ee 
tana, state board of health, milk control board, state auditor and insurance 
commissioner ex officio, under the provisions of section 82-1231, department 
of agriculture, labor and industry, or any of the bureaus, divisions, officers 
or employees of any thereof, and to the state examiner and state forester, by 
way or on account of fees, licenses, or for any other purpose, on and after 
July 1, 1941, shall be paid over to the state treasurer who shall deposit the 
same to the credit of the general fund of the state. 
History: En. Sec. 2, Ch. 14, L. 1941. 


84-1903. Fund balances transferred to state general fund. Any and all 
balances remaining in any fund or funds established, created, kept or main- 
tained in the state treasurer’s office for any of the license or tax laws, 
specifically mentioned in section 84-1901, or for any of the departments, or 
bureaus, or divisions thereof, or for any of the officers specifically mentioned 
in section 84-1902, or for any of the institutions or departments thereof 
specifically mentioned in section 79-601, at the close of the fiscal year ending 
July 1, 1941, shall be, by such state treasurer, immediately after the close 
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of such fiscal year, transferred to and shall become a part of the state 
general fund, excepting moneys for school purposes which under existing 
law may not be apportioned or distributed until after July 1, 1941. 

History: En. Sec. 4, Ch. 14, L. 1941. 


CHAPTER 20 
LICENSE TAXES—METALLIFEROUS MINES 


Section 84-2001. “Person” defined. 


84-2002. Persons liable to pay license tax. 

84-2003. Gross value of products, how determined. 

84-2004. Amount of tax. | 

84-2005. Statement of gross value of product. 

84-2006. Computation and notice of tax. 

84-2007. Delinquent taxes—penalty. 

84-2008. Procedure in case of failure to file statement. 

84-2009. False or erroneous statements—investigation concerning. 
84-2010. Rehearing on determination of value of gross product or amount of tax. 
84-2011. Lien of tax. 

84-2012. License. 

84-2013. Commencing business. 

84-2014. Additional to other taxes. 

84-2015. Unconstitutionality or invalidity. 

84-2016. 


metals mines tax due. 


Dissolved corporations to make returns on operation of mines and pay 


84-2001. (2344.1) “Person” defined. The term “person,” as used in this 
act shall mean and include any individual, firm, co-partnership, association, 
joint stock company, common law company, business trust, syndicate, and 


corporation. 


History: En. Sec. 1, Initiative No. 28, 
1925. 


Constitutionality 


If an act deals with matters germane to 
the subject expressed in its title and the 
title is not of such character as to mislead 
the public or the members of the legisla- 
ture, the constitutional requirement with 
relation to the contents of the title (sec. 
23, art. V, const.) is sufficiently complied 
with; where the general object is plainly 
expressed in the title it is not necessary 
that it should embody the exact methods 
of application or procedure, and courts 
should not embarrass legislation by tech- 
nical interpretation based upon mere form 
or phraseology. State v. State Board: of 
Equalization, 93 M 19, 25 et seq., 17 P 
2d 68. 

Id. Under the above, held, that the 
assertion that initiative measure No. 28 
(this chapter) is unconstitutional if the 
contention that arsenic or arsenious oxide 
is taxable under initiative measure No. 28 
be upheld, in that that product is not 
mentioned in its title, may not be sus- 
tained. 


84-2002. 


(2344.2) Persons liable to pay license tax. 


Nature of Tax 


The tax provided by this chapter is not a 
property tax—on metals, minerals or mine 
products—but an occupational license tax, 
i.e., upon the business of producing metals 
or precious stones, based upon annual pro- 
duction. State v. State Board of Equali- 
zation, 93 M 19, 25 et seq., 17 P 2d 68. 


Repealed Sections 2344-2355 - 


Construing initiative measure No. 28 
(this chapter), providing for a gross pro- 
ceeds of mines tax, specifically repealing 
sections 2344-2355, revised codes of 1921, 
providing for a net proceeds of metalli- 
ferous mines tax, held, that the contention 
that measure No. 28 is simply amendatory 
of the net proceeds act may not be sus- 
tained, that act by its repeal haying been 
blotted out as completely as though it 
had never existed, a new and. different 
act taking its place. State v. State Board 
of Equalization, 93 M 19, 25 et seq., 17 
P 2d 68. 


Licenses¢~11(1). 
37 C.J. Licenses § 72. 


Every person who 


engages in or carries on the business of working or operating any mine or 
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mining property in the state of Montana from which gold, silver, copper, 
lead or any other metal or metals, or precious or semi-precious gems or stones 
of any kind shall be mined, extracted or produced, whether such person shall 
carry on such business or engage in such work or operations as owner, lessee, 
trustee, possessor, receiver, or in any other capacity, must for the year 1925, 
and each year thereafter, when engaged in or carrying on such business, 
work or operations, pay to the state treasurer, for the exclusive use and 
benefit of the state of Montana, a license tax for engaging in and carrying 
on such business, work or operation in this state, and shall pay to such 
state treasurer for such annual license the taxes hereinafter prescribed, 
provided, however, that nothing contained in this act shall be construed as 
requiring laborers or employees hired or employed by any person to mine 
or to work in or about any mine or mining business or property, to procure 
such license or to pay such license taxes, nor shall any discovery work 
required to be done in prospecting for or locating any mining claims, or 
any annual assessment work, or work required in the obtaining of title to 
mining property from the United States, or required by the laws of the 
United States or of this state in order to hold possessory title to any 
mining claims, be deemed the engaging in or carrying on of the business of 
working or operating any such mine or mining property. 


History: En. Sec. 2, Initiative No. 28, 
1925. 


84-2003. (2344.3) Gross value of products, how determined. The total 
“eross value of product” as used in this act, shall mean the market value of 
all merchantable metals, precious and semi-precious gems and stones ex- 
tracted or produced, each year from any mine or mining property in the 
state of Montana or recovered from the smelting, milling, reduction, or treat- 
ment in any manner of ores extracted from any such mine or mining prop- 
erty or from tailings resulting from the smelting, reduction or treatment of 
any such ores. That whenever the ores require smelting, reduction, or treat- 
ment to ascertain the metal contents of such ores, the gross value of the 
product thereof shall be determined by taking the market value of all 
merchantable metals or mineral products extracted or recovered thereby, 
as shown by the gross smelter returns of such metals or mineral product 
in dollars and cents, without any deductions for costs of smelting, reduction 
or treatment, or otherwise, based upon the average quotations of the price 
of such metals, or mineral products, in the city of New York, as evidenced 
by some established authority or market report, such as the Engineering 
and Mining Journal of New York City, or other standard publications, 
giving the market reports during the calendar year immediately preceding. 
Should there be no quotation covering any particular product, then the state 
board of equalization shall fix the value of such gross product, or such 
portion thereof, in such a manner as may seem equitable. 


33 Am. Jur. 321, Licenses, generally. 


History: En. Sec. 3, Initiative No. 28, 
1925. 


Construction of Provision of Act Pro- 
hibiting Deductions in Fixing Tax for 
Smelting, Reduction ‘or Otherwise” 


Held, as against the contention that 
since this section prohibits “any deduc- 


tions for costs of smelting, reduction or 
treatment, or otherwise,” differentials. in- 
cident to the expense of placing metals or 
mineral products at the point of demand 
are not permissible, that the design of the 
act being to tax the gross value recovered 
from the smelting, reduction or treatment 
of the ores, the words “or otherwise’ re- 
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late to whatever expense is incurred in 
making the gross product. State v. State 
Board of Equalization, 93 M 19, 25 et seq., 
172 2d.68. 


Market Value in Montana, Not in New 
York, Taxable 


Held, that under this section, which de- 
clares that the amount of the license tax 
exacted by it of operators of metalliferous 
mines shall be determined by ascertaining 
the market value of the gross product re- 
sulting from the smelting, reduction or 
treatment of the ore, based upon the aver- 
age quotations of the price of the metals 
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prevailing in New York, is taxable. State 
v. State Board of Equalization, 93 M 19, 
25 et seq., 17 P 2d 68. 


New York Price is Basis 


Held, that since, under this section, it 
is contemplated that in fixing the market 
value of zine the New York price shall be 
considered as a basis, the State Board of 
Equalization in fixing it upon the basis 
of the price of the metal in St. Louis, did 
so in violation of the act. State v. State 
Board of Equalization, 93 M 19, 25 et 
seq., 17 P 2d 68. 


Licenses¢=30. 


or mineral products in New York City, 
37 C.J. Licenses § 117. 


their market value in Montana, not that 


84-2004. (2344.4) Amount of tax. The annual license tax to be paid by 
such person engaged in or carrying on the business of working or operating 
any mine or mining property in this state from which gold, silver, copper, 
lead or any other metal or metals, precious or semi-precious gems or stones 
are produced, shall be one dollar, together with an additional sum or 
amount equal to an amount computed on the gross value of product which 
may have been derived by such person from such business, work or opera- 
tion within this state during the calendar year immediately preceding, at 
the following rates:—4 of 1% of the amount by which such gross value of 
products exceeds $100,000.00 and does not exceed $250,000.00; 14 of 1% of 
the amount by which such gross value of product exceeds $250,000.00 and 
does not exceed $400,000.00; 34 of 1% of the amount by which the gross 
value of product exceeds $400,000.00 and does not exceed $500,000.00 and 
1% of the amount by which the gross value of product exceeds $500,000.00. 


History: En. Sec. 4, Initiative No. 28, Licenses@29. 
1925. 37 C.J. Licenses § 116. 
84-2005. (2344.5) Statement of gross value of product. Every person 


engaged in or carrying on the business of working or operating any mine or 
mining property in this state from which gold, silver, copper, lead or any 
other metal or metals, precious or semi-precious gems or stones are produced, 
must, not later than the fifteenth day of April, in such year when en- 
gaged in or carrying on any such business, work or operation, make out 
a statement of the gross value of product from all mines and mining prop- 
erties worked or operated by such person during the calendar year imme- 
diately preceding. Such statement shall be in the form prescribed by the 
state board of equalization, and must be verified by the oath of such person, 
or the manager, superintendent, agent, president or vice-president of the 
corporation, joint stock or other company or syndicate and must be de- 
livered to the state board of equalization not later than the fifteenth day of 
April. Such statement shall show the following: 

1. The name and address of the owner or lessee of the mine or mining 
property. 

2. The description and location of the mine or mining property. 

3. The number of tons of ore or other mineral products or deposits 
extracted from the mine or mining property during the period covered by 
the statement. 
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4. The name and location of the smelter, mill or reduction works to 
which such ore has been shipped or sold during the period covered by the 
statement and such other information as the state board of equalization may 
require. 

5. The gross yield of such ores, mineral products or deposits in con- 
stituents of commercial value, that is to say, the number of ounces of gold 
or silver, pounds of copper, lead or zine, or other commercially valuable 
constituents of said ores or mineral products or deposits, measured by 
standard units of measurement during the period covered by the statement. 

6. The gross value of product in dollars and cents. 


History: En. Sec. 5, Initiative No. 28, 
1925, 


84-2006. (2344.6) Computation and notice of tax. The state board of 
equalization shall examine each such statement and return filed and deter- 
mine and ascertain therefrom, and compute and assess the amount of the 
license tax to be paid by the person making and filing the same, and shall, 
not later than the first day of June, certify to the state treasurer the name of 
each person subject to the payment of license taxes under the provisions of 
this act, the amount thereof to be paid by such person. The said board shall 
at the same time mail to each person making and filing such statement and 
return, a written notice of the amount of the license tax to be paid by 
each, respectively, that the same is due and payable to the state treasurer, 
and that it will become delinquent at five o’clock p. m. on the thirtieth day 
of November, immediately following, and that if the same becomes delin- 
quent a penalty of ten per centum will be added thereto, and that the whole 
amount of such license tax, with penalty added, will bear interest at the 
rate of twelve per centum per annum from the date the same becomes de- 
linquent until paid. If any such person, has sold or otherwise disposed of 
any of its mine’s products at a price substantially below the true market 
price of such product at the time and place of such sale or disposal, 
then the state board of equalization shall compute the gross value of such 
portion of said mine’s product, so sold or disposed of substantially below 
the market price as aforesaid, which gross value shall be based upon the 
quotations of the price of such mine’s product in New York City, at the 
time such portion of the product was so sold or otherwise disposed of as 
evidenced by some established authority or market report, such as the Engi- 
neering and Mining Journal, of New York, or some other standard publica- 
tion, giving the market reports for the year covered by such statement. 
Should there be no quotation covering any particular product, then the 
state board of equalization shall fix the value of such gross product, or 
such portion thereof, as shall have been sold or otherwise disposed of at 
a price substantially below the true market price at the time and place of 
such sale or disposal in such a manner as may seem to be equitable. 

History: En. Sec. 6, Initiative No. 28, 
1925. 

84-2007. (2344.7) Delinquent taxes — penalty. All license taxes 
assessed under the provisions of this act shall become delinquent if not paid 
by five o’clock p. m., on the thirtieth day of November following the date 
when the same are assessed and certified to the state treasurer, and as the 
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same become delinquent a penalty of ten per centum shall be added thereto, 
and the whole amount of said license tax, with penalty added, shall bear 
interest at the rate of twelve per centum per annum from the date of be- 
coming delinquent until paid. 

History: En. Sec. 7, Initiative No. 28, 
1925. 

84-2008. (2344.8) Procedure in case of failure to file statement. If any 
person shall fail, refuse or neglect to make and file such statement and return 
within the time prescribed, the state board of equalization, shall, immedi- 
ately after such time has expired, ascertain and determine as nearly as may 
be possible from any returns or reports filed with any state or county officer 
or board under any law of this state, and from any other information which 
the board may be able to obtain, the total gross value of product of such 
person from such business during the calendar year immediately preceding 
the year in which the license tax is to be paid, and license issued, and shall 
make and file a statement showing the amount of such gross value of prod- 
uct and shall ascertain and determine and compute and assess the amount 
of the license taxes due from, and to be paid by such person, and shall 
immediately certify the same to the state treasurer, and give notice to such 
person in the same manner as though such statement had been filed within 
time, and the state shall proceed to collect such license tax, adding thereto 
and collecting therewith, if the same is delinquent, the same penalty and 
interest as provided for herein for other delinquencies. 

History: En. Sec. 8, Initiative No. 28, 
1925. 

84-2009. (2344.9) False or erroneous statements—investigation concern- 
ing. (1) Should the state board of equalization have reason to believe that 
any statement and return is false, or erroneous in any particular, it may re- 
quire the person, or if made by a corporation, association or company, the 
officers thereof, and the employees of any such person, corporation, asso- 
ciation or company, to appear before the board and testify concerning the 
same and any statement contained therein, and may examine all books, 
records, papers and documents of such person pertaining to such business, 
upon giving five days’ written notice to such persons, or officers or employees 
thereof having custody of such books, records, papers and documents, and 
any person failing, refusing or neglecting to so appear, or refusing to be 
sworn or to testify, or refusing to answer any material question propounded 
by the board or any of its members, or refusing to permit the board, or its 
members, employees or accountants to examine such books, records, papers 
or documents, or any thereof, pertaining to such business, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished 
by a fine of not more than one thousand dollars, or by imprisonment in the 
county jail for a term not exceeding six months, or by both such fine and 
imprisonment. If the board, after hearing such evidence and after such 
examination of the books, papers, documents and records of such person, 
shall find and determine that such statement and return is erroneous or 
false in any material matter, the board shall change and correct the same 
so as to show the true gross value of product and shall re-assess the amount 
of the license tax due from such person, and may add thereto a penalty of 
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not exceeding fifty per centum, and shall thereupon immediately certify 
the amount of such license tax with the penalty added thereto to the state 
treasurer, and shall at the same time mail to such person a written notice 
of the corrections and changes made in such statement and return and the 
amount of the license tax and penalty certified to the state treasurer. 

(2) The state treasurer shall collect such license tax with penalty 
added, and if the same has become delinquent he shali also collect interest 
thereon from the date of delinquency until paid at the rate of twelve per 
centum per annum. Provided further, that in order to verify such statement 
and return the state board of equalization may require any person, corpo- 
ration, association, or company engaged in the business of smelting, milling, 
reduction or treatment in any manner of ores extracted or produced from 
any mine or mining property in the state of Montana to appear before the 
board and testify concerning the gross mineral content of any such ore, or 
at the request of said board to furnish sworn statements showing the gross 
yield of such ores, mineral products or deposits in constituents of commercial 
value, that is to say, the number of ounces of gold, silver, pounds of copper, 
lead or zine, or other commercially valuable constituents of said ores or 
mineral products or deposits, measured by standard units of measurement 
during the period covered by such statement, without any deductions what- 
soever for smelting, milling, reduction or treatment of such ores or mineral 
product. 

(38) The books, records, papers and documents of such person, corpo- 
ration, association or company engaged in the business of smelting, milling, 
reduction or treatment in any manner of ores extracted or produced by any 
mine or mining property in the state of Montana shall be open to inspection 
and examination by the said state board of equalization, or its members, em- 
ployees, or accountants at any time or place, that said board may desig- 
nate. 

(4) If any person required by this act to make or file any statement, 
or to verify, under oath any statement, shall make such statement false 
in any material respect, or shall verify, under oath, any statement false in 
any respect or shall fail, neglect or refuse to file any statement required 
by said state board of equalization or shall refuse to appear before the 
board to testify concerning the gross mineral content of any such ore, or 
shall refuse to allow the board, its members, employees or accountants at 
any time or place to inspect or examine the books, records, papers and 
documents of such person, corporation, association or company engaged 
in the business of smelting, milling, reduction or treatment in any manner 
of ores extracted or produced by any mine or mining property in the state 
of Montana, shall be deemed guilty of a misdemeanor and shall be punished 
by a fine of not exceeding one thousand dollars, or by imprisonment in the 
county jail for not exceeding six months, or by both such fine and im- 


prisonment. 
History: En. Sec. 9, Initiative No. 28, Licenses€30, 40, 41. 
1925. 37 C.J. Licenses §§ 117, 145 et seq., 151 


et seq. 


84-2010. (2344.10) Rehearing on determination of value of gross prod- 
uct or amount of tax. Every person whose license tax has been determined 
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and assessed by the state board of equalization under any of the provisions 
of this act, who shall feel aggrieved by the determination and assessment of 
the board as to the amount of gross value of product, or as to the amount 
of the license tax, may, at any time within ten days after the date of 
notice thereof, required to be given to such person, file with the board a 
petition for a rehearing in which petition must be stated and set forth par- 
ticularly and specifically the grounds and reasons therefor, and the manner 
in which the amount of the gross value of product or the amount of the 
license tax, or both, should be changed or corrected. Upon the filing of 
such petition, if it appears to the satisfaction of the board therefrom that 
the board has erred in any manner in ascertaining and determining the 
amount of the gross value of product, or the amount of the license tax, or 
both, the board shall immediately correct such error, or errors, and if such 
correction shall be in conformity with the request contained in the petition 
for a rehearing the board shall take no further steps in connection with 
such petition, other than to certify to the state treasurer the amount of the 
license tax due from such person after the making of such correction, and 
notifying such person thereof. If, from such examination, it does not appear 
to the satisfaction of the board that it has erred in any manner the board 
shall grant such rehearing, fix a day when the board will take up and 
hear such matter, and give notice to such person of such date of hearing as 
the board may deem reasonable. On such hearing such person, any taxpayer 
interested, and the board may introduce witnesses and take testimony on 
any material matters connected with such return and license tax, and after 
considering such evidence the board shall fix and determine the gross value 
of product, and re-assess the amount of the license tax to be paid by such 
person, and give notice thereof in the manner required by section 84-2006. 


History: En. Sec. 10, Initiative No. 28, 
1925. 


84-2011. (2344.11) Lien of tax. The license tax assessed against any 
person under this act, together with all penalties and interest thereon, shall 
be a lien upon any and all property owned by such person within this state 
and used by such person in connection with such business, which lien shall 
attach to such property on the date when the license tax is certified to the 
state treasurer by the state board of equalization and such lien may be 
enforced in the name of the state of Montana, in the same manner as other 
liens are enforced at law. 


History: En. Sec. 11, Initiative No. 28, Licenses@=31. 
1925. 37 C.J. Licenses § 118. 


84-2012. (2344.12) License. Whenever any license tax is paid under 


C. 14, Sec. 7) _the provisions of this act the state board of equalization shall issue to the 


194 P.(2d 


199 P.(2d) O71 


person paying the same a license authorizing such person to engage in and 
carry on such business until the first day of January immediately following 
the year for which such license tax is paid and such license issued. 


History: En. Sec. 12, Initiative No. 28, Licenses¢=33. 
1925; amd. Sec. 7, Ch. 14, L. 1941. 37 C.J. Licenses § 129. 


84-2013. (2344.13) Commencing business. If any person shall, after 
the first day of January of any year, engage in or commence the carrying 
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on of the business of working or operating a mine or mining property in this 
state, from which any merchantable metal, precious, and semi-precious gems 
and stones are extracted and produced, such person, must, within sixty days 
after so engaging in or commencing to carry on such business, notify both 
the state board of equalization and the state treasurer of such fact. 


History: En. Sec. 13, Initiative No. 28, 
1925. 


84-2014. (2344.14) Additional to other taxes. The license taxes herein 
provided for shall be in addition to all other taxes, licenses, and other fees, 
now required to be paid by persons subject to the provisions of this act. 


History: En. Sec. 14, Initiative No. 28, 
1925. 


84-2015. (2344.15) Unconstitutionality or invalidity. If any clause, 
sentence, paragraph or part of this act shall for any reason, be adjudged by 
any court of competent jurisdiction to be invalid, such judgment shall not 
affect, impair or invalidate the remainder of the act, but shall be confined in 
its operation to the clause, sentence, paragraph, or part thereof, directly in- 
volved in the controversy in which such judgment shall have been ren- 
dered. No caption or any section or set of sections shall in any way affect 
the interpretation of this act, or of any part thereof. 


History: En. Sec. 16, Initiative No. 28, Statutes€—64(8). 
1925. 59 C.J. Statutes §§ 214, 215, 220. 


84-2016. Dissolved corporations to make returns on operation of mines 
and pay metals mines tax due. Every corporation which shall be dissolved 
or cease to do business in this state during any taxpaying year shall make all 
statements, reports and returns required by law to be made with reference 
to the carrying on of the business of working or operating any mine or 
mining property in this state from which gold, silver, copper, lead or any 
other metal or metals, precious or semi-precious gems or stones, are pro- 
duced and pay the tax due for such period as it carried on such business, on 
or before the date of such dissolution or cessation of business. The state 
board of equalization may grant a reasonable extension of time for filing 
returns upon good cause shown therefor. f 

History: En. Sec. 1, Ch. 11, L. 1941. 
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of gas distributed—persons not contemplated by act. 
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payment or deficit. 

84-2107. Falsification or failure to file statements unlawful. 

84-2108. Board to determine tax if no statement filed—penalty and interest— 
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84-2101. (2408.1) Definition of “person.” The term “person,” as used 
in this act, shall mean and include any individual, firm, co-partnership and 
every corporation, joint stock company, syndicate and association. 


History: En. Sec. 1, Ch. 180, L. 1933. Gas¢>10. 
38 C.J.S. Gas § 4. 


84-2102. (2408.2) Natural gas distributors’ license tax—amount—stand- 
ard for measurement of gas distributed—persons not contemplated by act. 
Every person engaged in or carrying on the business of distributing to the 
publie within this state, natural gas, produced, or not produced within this 
state, or engaged in or carrying on the business of owning, controlling, 
managing, leasing or operating within the state, any system or plant for the 
distribution of natural gas, produced, or not produced within this state, to 
the public within this state for the purpose of use outside this state, or en- 
gaged in or carrying on the business of owning, controlling, managing, leas- 
ing or operating within this state, any system or plant for the distribution of 
natural gas, produced, or not produced within this state, to the public within 
this state must, for the year 1934, and each year thereafter when engaged 
in carrying on such business in this state, pay to the state treasurer for the 
exclusive use and benefit of the state of Montana, a license tax for engaging 
in and carrying on such business an amount equal to three-eighths (34) of 
one (1) cent for each one thousand (1000) cubic feet of such natural gas, 
produced within this state, or not produced within this state, and dis- 
tributed by such person to the public within this state, during such year, or 
conveyed through a pipe line to a point outside this state during such year, 
except in connection with the operating of natural gas wells from which the 
same was extracted or produced, or delivered by such person to any other 
person for sale, and that the standard or base pressure to be used in the 
measurement of such gas so distributed for determining the amount of 
license tax imposed hereunder, shall be ten (10) ounces above an atmos- 
pherice pressure of fourteen (14) and four-tenths (4/10) pounds per square 
inch, and at a temperature of sixty (60) degrees Fahrenheit, regardless of 
the atmospheric pressure and temperature at the point of measurement, 
and all measurements of gas shall be reduced, by computation, to these 
standards no matter what may have been the pressure and temperature 
at which gas was actually produced or measured; provided, however, that 
nothing in this act shall be construed as requiring laborers, employees, 
hired or employed, by any person to work on or about, or in connection 
with any natural gas well property or business, to pay such license taxes, 
nor shall any work required to be done in prospecting, or in developing, 
or opening up any natural gas property or plant, be deemed to be ecarry- 
ing on of natural gas business, or engaging in the business of working or 
operating of a natural gas well or plant; provided further, that if during 
any such work of developing any natural gas property, any marketable 
natural gas shall be extracted or produced and sold, then the same shall 
be deemed the carrying on of a natural gas business of distributing to the 
public. 


History: En. Sec. 2, Ch. 180, L. 1933; NOTE.—In State v. Montana-Dakota 
amd. Sec. 1, Ch. 52, Ex. L. 1933. Utilities Co., 114 M 161, 174, 133 P 2d 354, 
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so much of the above section as purported 
to authorize a tax on gas produced within 
the state and “conveyed for use outside 
the state,’ was held unconstitutional and 
is therefore omitted from this code. 


Constitutionality 


Held, in an action by the state against 
a public utility engaged in distribution of 
natural gas through a pipe line, that this 
section is void in so far as it purports to 


84-2103. 


84—2106 


impose a license tax on persons engaged 
in, or carrying on the business of convey- 
ing through a pipe line gas produced with- 
in this state for use outside the state as 
imposing a burden upon interstate com- 
merce, in conflict with art. I, sec. 8, of 
the constitution of the United States. 
State v. Montana-Dakota Utilities Co., 114 
M 161,171, 1833 P 2d 354. 


33 Am. Jur. 321, Licenses, generally. 


(2408.3) Time for payment of tax. Such annual license tax 


shall be paid in quarterly installments for the quarters ending respectively, 
March 31, June 30, September 30 and December 31 in each year, beginning 
with the quarter ending March 31, 1933, and the amount of license tax due 
for each quarter shall be paid to the state treasurer within thirty (30) days 
after the end of each such quarter. 

History: En. Sec. 3, Ch. 180, L. 1933. 


84-2104. (2408.4) Certificate to be filed with board—time for filing— 
contents of certificate. Each and every person engaged in any such business 
in the state of Montana at the time when this act becomes effective must not, 
later than the thirtieth day of April, 1938, and every person who shall 
engage in any such business at any time after the date when this act be- 
comes effective, immediately, upon engaging in any such business, file 
with the state board of equalization a certificate and statement, on forms 
prescribed by the state board of equalization, which shall contain the name 
under which such person is engaged in carrying on such business in this 
state, giving the place or places of business and the location of the well 
or wells, plant or property, owned, leased, controlled or operated by such 
person in such business; the name and address of the managing agent in 
this state if an association, corporation, joint stock company or syndicate, 
or if a firm or co-partnership, the names and addresses of the persons 
composing the same, of an association, joint stock company, corporation 
or syndicate, the laws of the state under which organized, its principal 
place of business, and the names and addresses of its principal officers; 
and such other information as the board may deem necessary. 

History: En. Sec. 4, Ch. 180, L. 1933. 


84-2105. (2408.5) Records to be kept as required by board. Every such 
person shall keep a record, in such form as the state board of equalization 
may require, of all natural gas extracted or produced, transported or car- 
ried, sold, furnished or delivered by such persons in this state and such 
records shall at all times during the business hours of the day, be subject to 
inspection of the state board of equalization, its members, agents or em- 
ployees. | 

History: En. Sec. 5, Ch. 180, L. 1933. 


84-2106. (2408.6) Statement of distributed gas—payment of tax—state 
treasurer’s duty—examination and computing of tax by board—adjustment 
of excess payment or deficit. (1) Hach and every person must, within 
thirty (30) days after the quarterly period ending March 31, 1933, and 
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within thirty (30) days after the end of each following quarterly period, 
make out, in duplicate, on forms prescribed by the state board of equaliza- 
tion, and deliver to the state treasurer, a statement showing the quantity of 
merchantable or marketable gas produced or extracted, transported or 
carried, sold, furnished or delivered by such person in the state of Montana 
during each month of each quarterly period and during the whole of said 
quarterly period, together with the total amount due the state as license tax 
for such quarterly period; and must, within such thirty (80) days, and at 
the same time such statement is delivered to the state treasurer, pay to 
the state treasurer the amount of the license tax shown by such statement 
to be due to the state of Montana for the quarterly period for which such 
statement is made; such statement must be signed and verified by the 
oath of the individual or individuals, or by the president, vice-president, 
treasurer, assistant treasurer or managing agent in this state of the asso- 
clation, corporation, joint stock company or syndicate making the same. 
Any such person engaged in or carrying on such business at more than 
one (1) place in this state, or owning, controlling or operating more than 
one (1) natural gas well or plant for the distribution of natural gas in 
this state, may include all thereof in one (1) statement. The state treas- 
urer Shall receive and file all such statements and collect and receive from 
such person making and filing a statement with him, the amount of tax 
payable by such person, if any, as the same shall appear from the face 
of the statement. The state treasurer shall endorse on each statement as 
soon as the same is received by him, the date when so received, and the 
name and post office address of the person from whom received; and the 
amount of tax, if any, paid by such person; and he must number such 
statement consecutively, beginning with number one (1) for each year fol- 
lowed by the year. 

(2) The state treasurer shall keep a book in such form as shall be ap- 
proved by the state board of equalization, in which he shall enter such state- 
ment filed with him in the order in which received and filed, the number 
thereof, date of filing, name of person making the return and the amount of 
tax, if any, paid by such person, which book shall be designated “state 
treasurer’s record of natural gas license tax.” The state treasurer shall with- 
in ten (10) days after the end of each month deliver over to the state board 
of equalization all statements filed with him and not already delivered to 
said board, and such statements shall then be filed in the office of, and be- 
come a part of the records of the state board of equalization. 

(3) It shall be the duty of the state board of equalization to examine 
each of such statements and compute the taxes thereon, and the amount so 
computed by the board shall be the taxes imposed, assessed against and pay- 
able by the person making the statement for the quarterly period for which 
the statement is filed. If the tax found to be due shall be greater than the 
amount paid, the excess shall be paid by the taxpayer to the state board of 
equalization within ten (10) days after written notice of the amount of the 
deficiency shall be mailed by the state board of equalization to such tax- 
payer. Provided, that if the tax imposed shall be less than the amount paid, 
the difference must be refunded to the person making such payment. 

History: En. Sec. 6, Ch. 180, L. 1933. 
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84-2107. (2408.7) Falsification or failure to file statements unlawful. 

It shall be unlawful for any such person to fail, neglect or refuse to file any 

Statement or certificate required by this act in the manner or within the 

time herein required, or to make such statement false in any particular way. 
History: En. Sec. 7, Ch. 180, L. 1933. 


84-2108. (2408.8) Board to determine tax if no statement filed—penalty 
and interest—collection of tax. If any such person shall fail, neglect or re- 
fuse to file any statement required by the provisions of this act within the 
time therein required, the state board of equalization shall immediately 
after such time has expired, proceed to inform itself, as best it may, re- 
garding the quantity of natural gas extracted and produced, transported 
or carried, sold, furnished or delivered by such person in this state during 
such quarterly period and during each month thereof, and shall deter- 
mine and fix the amount of the license tax due the state from such person 
for such quarterly period and shall make out a statement, in duplicate, 
showing the same and shall add to the amount of such license tax a penalty 
of twenty-five (25) per cent thereof and deliver one (1) of such state- 
ments to the state treasurer, who shall proceed to collect the amount of 
such license tax, with penalty added thereto, and interest on the whole 
thereof at the rate of twelve (12) per cent per annum from the date of 
making such statement by the state board of equalization, until paid. 

Upon the request of the state treasurer, it shall be the duty of the attor- 
ney general to commence and prosecute to final determination, in any court 
of competent jurisdiction, an action at law for the collection of the same. 

History: En. Sec. 8, Ch. 180, L. 1933. 


84-2109. (2408.10) Violations of provisions of act deemed misdemeanor 
—penalty. Any violation of any of the provisions of this act shall be 
deemed a misdemeanor and shall be punished by a fine of not exceeding one 
thousand dollars ($1000), or imprisonment in the county jail not exceeding 
six (6) months, or both such fine and imprisonment. 

History: En. Sec. 10, Ch. 180, L. 1933. 


84-2110. (2408.11) Additional to other taxes and fees. The license tax 
herein provided for shall be in addition to all taxes and other fees now re- 
quired to be paid by the persons subject to the provisions of this act. 

History: En. Sec. 11, Ch. 180, L. 1933. 


CHAPTER 22 
LICENSE TAXES—OIL PRODUCERS 


Section 84-2201. “Person” defined. 
84-2202. Oil producers’ license tax—amount—exceptions. 
84-2203. Payment of tax. 
84-2204. Determination of gross value of product. 
84-2205. Producers to file reports. 
84-2206. Record of product—earriers to furnish data. 
84-2207. Statement to accompany payment—records—collection of tax—refunds. 
84-2208. Falsifying or failing to file statements unlawful. 
84-2209. Procedure to compute and collect tax in absence of statement. 
84-2210. Penalty for violation of act. 
84-2211. License tax supplemental. 
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84-2201. 


TAXATION 


(2397) “Person” defined. The term “person,” as used in this 


act, shall mean and include any individual, firm, co-partnership, and every 
corporation, joint-stock company, syndicate and association. 


History: En. Sec. 1, Ch. 266, L. 1921; 
re-en. Sec. 2397, R. C. M. 1921. 


Cross-Reference 
Tax on crude petroleum, sec. 60-118. 


Injunction Restraining Collection 


Where in 1936 the supreme court granted 
an injunction to an oil and gas company 
“forever” restraining and enjoining the 
state board of equalization from levying or 
collecting certain taxes upon oil and gas 
produced under a lease of trust patent 
Indian land, but the board in 1941 be- 
leving that a later decision of the supreme 
court of the United States superseded and 


should have proceeded under sec. 93-9801 
subd. 5 instead of instituting a new pro- 
ceeding, which was properly dismissed. 
Santa Rita Oil & Gas Co. v. State Board 
of Equalization, 112 M 224, 225, 114 P 
2d 521. 


References 


Mid-Northern Oil Co. v. Walker et al., 
65 M 414, 420, 211 P 353; Norum v. Ohio 
Oil Co. et al., 83 M 353, 356, 272 P 534; 
Byrne v. Fulton Oil Co., 85 M 329, 340, 
278 P 514; Northern Pacific Railway Co. 
v. Gas Development Co., 103 M 214, 217, 
62 P 2d 204; Santa Rita Oil & Gas Co. 


v. State Board of Equalization, 112 M 359, 
362, 116 P 2d 1012. 


overruled the former decision and took 
steps to collect the taxes, the oil company 

84-2202. (2398)}—-Oil producers’ license tax ~ amount — exceptions. 
Every person engaging in or carrying on the business of producing, within 
this state, petroleum, or other mineral or crude oil, or engaging in or ¢carry- 
ing on the business of owning, controlling, managing, leasing or operating 
within this state any well or wells from which any merchantable or market- 
able petroleum or other mineral or crude oil is extracted or produced, suf- 
ficient in quantity to justify the marketing of the same, must, for the year 
1923, and each year thereafter, when engaged in or carrying on any such 
business in this state, pay to the state treasurer, for the exclusive use and 


_benefit of the state of Montana, a license tax for engaging in and carrying 
/ on such business in an amount equal to two per centum of the total gross 
» value of all petroleum and other mineral or crude oil produced by such per- 


son within this state during such year; but in determining the amount of 
such tax there shall be excluded from consideration all petroleum, or other 
crude or mineral oil produced and used by such person during such year in 
connection with his operations in prospecting for, developing and producing 
such petroleum, crude or mineral oil; provided, however, that nothing in 
this act shall be construed as requiring laborers or employees, hired or em- 
ployed by any person, to drill any oil well, or to work in or about any oil 
well, or prospect or explore for, or do any work for the purpose of de- 
veloping any petroleum or other mineral or crude oil to pay such license 
tax, nor shall any work be done, or the drilling of any well or wells, for 
the purpose of prospecting or exploring for petroleum or other mineral 
or crude oils, or for the purpose of developing same, be deemed to be en- 
gaging in or carrying on of any such business; provided, further, that in 
the doing of any such work, or in the drilling of any oil well, or in such 
prospecting, exploring or development work, any merchantable or market- 
able petroleum or other mineral or crude oil in excess of the quantity re- 
quired by such person for carrying on such operation shall be produced 
sufficient in quantity to justify the marketing of the same, then such 
work, drilling, prospecting, exploring or development work shall be deemed 
to be the engaging in and carrying on of such business within this state 
within the meaning of this section. 
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History: En. Sec. 2, Ch. 266, L. 1921; 
re-en. Sec. 2398, R. C. M. 1921; amd. Sec. 
1, Ch. 67, L. 1923. 


Estate in Land Held Taxable 


Oil and gas leases on Indian lands held 
under trust patent, in which the oil and 
gas was reserved for the benefit of the 
tribe, created an estate in land distinct 
and separate from the interest held by the 
Federal government, which estate was sub- 
ject to operators’ net proceeds tax and 
the gross production tax. British-Ameri- 
ean Oil Producing Co. v. State Board of 
Equalization, 101 M 293, 302, 54 P 2d 129. 


Land Leased from United States 


Held, that an oil company operating 
under leases from the United States gov- 
ernment and assigned to it, under the 
terms of which the lessees were given the 
exclusive right to explore for, extract and 
displose of oil and gas in lands covered 
by homestead entries for which patents 
had not issued, is not such an agency or 
instrumentality of the federal government 
as to render the license or occupation tax 
imposed by this chapter, invalid. Mid- 
Northern Oil Co. v. Walker et al. 65 M 
414, 420, 211 P 358, 


License Tax 


The tax of one per cent of the gross 
value of crude oil exacted from persons 
engaged in producing petroleum within 
the state, by chapter 266, laws of 1921 
(84-2201 to 84-2211), is not a property 
tax or imposed for regulatory purposes 
under the police power, but is a revenue 
measure and the exaction is a license or 
occupation tax. Mid-Northern Oil Co. v. 
Walker et al., 65 M 414, 420, 211 P 353. 
Affirmed, 268 US 45, 69 L. ed. 841, 45 
Sup. Ct. 440. 


84—2204 


State May Tax Production Under Lease 
of Trust Patent Indian Land 


Held, that the state board of equaliza- 
tion is authorized to levy the operator’s 
net proceeds tax and the oil producers’ 
license tax or gross production tax, but 
not the royalty owner’s net proceeds tax, 
on oil and gas produced under a lease 
of trust patent Indian land. (Overruling 
Santa Rita Oil & Gas Co. v. State Board 
of Equalization, 101 M 268, 288, 54 P 2d 
117, with exception of the royalty owner’s 
net proceeds tax, for the reason that the 
federal supreme court overruled its hold- 
ings upon which the state court’s former 
opinion was based.) Santa Rita Oil & Gas 
Co. v. State Board of Equalization, 112 
M 359, 361, 116 P 2d 1012. 


Tax Payable by Lessee or Operator 


Held, under this section, imposing a 
license tax upon persons engaged in carry- 
ing on the business of producing crude 
oil within the state of two per centum 
of the total gross value of oil produced, 
that the tax is payable by the lessee or 
operator and not by the land owner or 
lessor. Norum v. Ohio Oil Co. et al., 83 
M 353, 356, 272 P 534, 

The operator of an oil-well is without 
right to withhold from the holder of a 
royalty interest the two per cent oil pro- 
ducer’s license tax provided for by this 
section, such tax being payable by him 
and not the royalty holder. Byrne v. Ful- 
ton Oil Co., 85 M 329, 340, 278 P 514. 


References 


Northern Pacific Railway Co. v. Gas 
Development Co., 103 M 214, 217, 62 P 2d 
204, 


Licenses€~11(1), 29. 
37 C.J. Licenses §§ 73, 116. 


84-2208 
84-2203. (2399) Payment of tax. Such license tax shall be paid evs Sec. a 

quarterly installments for the quarterly periods ending respectively Marchivs Pltody 971 

31, June 30, September 30 and December 31, of each year, and the amount 

of the license tax for each quarterly period shall be paid to the state board 

of equalization within thirty (80) days after the end of each quarterly 


period. 


33 Am. Jur. 321, Licenses, generally. 


History: En. Sec. 3, Ch. 266, L. 1921; 
re-en. Sec. 2399, R. C. M. 1921; amd. Sec. 
2, Ch. 67, L. 1923; amd. Sec. 8, Ch. 14, 
L. 1941. 


References 


Mid-Northern Oil Co. v. Walker et al., 
65 M 414, 420, 211 P 353; Norum v. Ohio 


84-2204. 


Oil Co. et al., 83 M 353, 356, 272 P 534; 
Byrne v. Fulton Oil Co., 85 M 329, 340, 
278 P 514. See annotations under section 
84-2202. 


Licenses@32(1), 33. 
37 C.J. Licenses §§ 119 et seq., 129. 


(2400) Determination of gross value of product. The total 


gross value of all petroleum, and other mineral or crude oil produced each 
year shall be determined by taking the total number of barrels thereof pro- 
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duced each month during such year at the average value at the mouth of the 
well during the month the same is produced, as determined by the state 
board of equalization; provided, however, that in computing the total num- 
ber of barrels of petroleum, and other mineral or crude oil produced, there 
shall be deducted therefrom so much thereof as is used by such person in 
connection with the operation of the well from which said oil is produced 
or for pumping said petroleum or other mineral or crude oil from the said 
well to a tank or pipe line. 


History: En. Sec. 4, Ch. 266, L. 1921; References 
re-en. Sec. 2400, R. C. M. 1921; amd. Sec. Mid-Northern Oil Co. v. Walker et al., 
3, Ch. 67, L, 1923. 65 M 414, 420, 211 P 353; Norum v. Ohio 


Oil Co. et al., 83 M 3538, 356, 272 P 534, 


84-2205. (2401) Producers to file reports. Each and every person en- 
gaged in such business in the state of Montana at the date when this act be- 
comes effective, must, not later than the thirtieth day of April, 1923, and 
every person who shall engage in such business at any time after the date 
when this act becomes effective, must, immediately upon engaging in such 
business, file with the state board of equalization, a certificate and statement, 
on forms prescribed by the state board of equalization, which shall contain 
the name under which such person is engaging in and carrying on such busi- 
ness in this state, giving the place or places of business and location of the 
well or wells owned, leased, controlled or operated by such person; the 
name and address of the managing agent in this state, if an association, cor- 
poration, joint-stock company, or syndicate, or if a firm or co-partnership, 
the names and addresses of the persons composing the same; if an associa- 
tion, joint-stock company, corporation or syndicate, under the laws of what 
state organized, its principal place of business, and the names and addresses 
of its principal officers; and such other information as the board may deem 
necessary. 


History: En. Sec. 5, Ch. 266, L. 1921; References 
re-en. Sec. 2401, R. C. M. 1921; amd. Sec. Mid-Northern Oil Co, v. Walker et al., 
4, Ch. 67, L. 1923. 65 M 414, 420, 211 P 353; Norum v. Ohio 


Oil Co. et al., 83 M 353, 356, 272 P 534, 


84-2206. (2402) Record of product—carriers to furnish data. Every 
such person shall keep a record in such form as the state board of equaliza- 
tion may require, of all petroleum and other mineral or crude oil extracted 
or produced by such person in this state, and such records shall at all times 
during the business hours of the day be subject to inspection by the state 
board of equalization, its members, agents, or employes. It shall be the duty 
of railroad companies, pipe line and transportation companies carrying 
crude or mineral oil, to furnish to the state board of equalization, whenever 
requested so to do, all data relative to the shipment of said products, that 
may be required to properly enforce the provisions of this act. The failure’ 
of any railroad company, pipe line, and transportation companies to comply 
with the provisions of this section shall make such companies liable to a 
penalty of one hundred ($100.00) dollars for each day it shall fail to furnish 
such statement. 


History: En. Sec. 6, Ch. 266, L. 1921; References 
re-en, Sec. 2402, R. C. M. 1921; amd. Sec. Mid-Northern Oil Co. v. Walker et al., 
5, Ch. 67, L. 1923. 
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65 M 414, 420, 211 P 353; Norum v. Ohio Licenses€=30, 41. 
Oil Co. et al., 84 M 353, 356, 272 P 534. 37 C.J. Licenses §§ 117, 145 et seq. 


84-2207. (2403) Statement to accompany payment—records—collection 
of tax—refunds. (1) Hach and every person must, within thirty days 
after the quarter ending March 31, 1923, and within thirty days after the 
end of each following quarter, make out, in duplicate, on forms prescribed 
by the state board of equalization, and deliver to the state treasurer, a state- 
ment showing the total number of barrels of merchantable or marketable 
petroleum, and other mineral or crude oil produced or extracted by such 
person in the state of Montana during each month of such quarter and dur- 
ing the whole quarter, the average value thereof during each month and the 
total value thereof for the whole quarter, together with the total amount due 
to the state as license taxes for such quarter; and must, within such thirty 
days, and at the same time such statement is delivered to the state treasurer, 
pay to the state treasurer the amount of the license taxes shown by such 
statement to be due to the state of Montana for the quarter for which such 
statement is made. Such statement must be signed and verified by the 
oath of the individual or individuals, or by the president, vice-president, 
treasurer, assistant treasurer, or managing agent in this state of the associa- 
tion, corporation, joint-stock company or syndicate making the same. Any 
such person engaged in carrying on such business at more than one place 
in this state, or owning, leasing, controlling, or operating more than one 
oil well in this state, may include all thereof in one statement. The state 
treasurer shall receive and file all such statements and collect and receive 
from such person making and filing a statement with him the amount of 
tax payable by such person, if any, as the same shall appear from the face 
of the statement. 

(2) The state treasurer shall endorse on each statement as soon as the 
same is received by him, the date when so received, the name and postoffice 
address of the person from whom received; and the amount of tax, if any, 
paid by such person; and he must number such statement consecutively, be- 
ginning with number one (1) for each year followed by the year. The state 
treasurer shall keep a book in such form as shall be approved by the state 
board of equalization, in which he shall enter each statement filed with him 
in the order in which received and filed, the number thereof, date of filing, 
name of person making the return, and the amount of tax, if any, paid by 
such person, which book shall be designated “state treasurer’s record of oil 
production license tax.” 

(3) The state treasurer shall within ten days after the end of each 
month deliver over to the state board of equalization all statements filed with 
him and not already delivered to said board, and such statements shall then 
be filed in the office of, and become a part of the records of the state board of 
equalization. It shall be the duty of the state board of equalization to ex- 
amine each of such statements and compute the taxes thereon, and the 
amount so computed by the board shall be the taxes imposed, assessed 
against and payable by the taxpayer making the statement for the quarter 
for which the statement is filed. If the tax found to be due shall be greater 
than the amount paid, the excess shall be paid by the taxpayer to the state 
board of equalization within ten days after written notice of the amount of 
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the deficiency shall be mailed by the board of equalization to such taxpayer. 
Provided, that if the tax imposed shall be less than the amount paid, the 
difference must be refunded to the person making such payment. 


History: En. Sec. 7, Ch. 266, L. 1921; References 
re-en. Sec. 2403, R. C. M. 1921; amd. Sec. Mid-Northern Oil Co. v. Walker et al., 
6, Ch. 67, L. 1923. 65 M 414, 420, 211 P 353; Norum v. Ohio 


Oil Co. et al., 83 M 353, 356, 272 P 534. 


84-2208. (2404) Falsifying or failing to file statements unlawful. It 
shall be unlawful for any such person to fail, neglect or refuse to file any 
statement or certificate required by this act in the manner or within the time 
herein required, or to make such statement false in any particular. 


History: En. Sec. 8, Ch. 266, L. 1921; References 
re-en. Sec. 2404, R. C. M. 1921; amd. Sec. Mid-Northern Oil Co. v. Walker et al., 
7, Ch. 67, L, 1923. 65 M 414, 420, 211 P 353; Norum v. Ohio 


Oil Co. et al., 83 M 353, 356, 272 P 534, 


84-2209. (2405) Procedure to compute and collect tax in absence of 
statement. If any such person shall fail, neglect or refuse to file any state- 
ment required by section 84-2207, within the time therein required, the 
state board of equalization shall, immediately after such time has expired, 
proceed to inform itself, as best it may, regarding the number of barrels of 
petroleum and other mineral or crude oil extracted and produced by such 
person in this state during such quarter, and during each month thereof, 
and the average value thereof during each such month, and shall determine 
and fix the amount of the license taxes due to the state from ‘such person 
for such quarter and shall make out a statement, in duplicate, showing the 
same, and shall add to the amount of such license taxes a penalty of twenty- 
five per cent thereof, and deliver one of such statements to the state treas- 
urer, who shall proceed to collect the amount of such license taxes, with 
the penalty added thereto and interest on the whole thereof at the rate of 
twelve per cent, per annum from the date of the making of such statement 
by the state board of equalization until paid. Upon request of the state 
treasurer, it shall be the duty of the attorney general to commence and 
prosecute to final determination in any court of competent jurisdiction, an 
action at law to collect the same. 

History: En. Sec. 9, Ch. 266, L. 1921; 65 M 414, 420, 211 P 353; Norum v. Ohio 
re-en, Sec. 2405, R. C. M. 1921; amd. Sec. Oil Co. et al., 83 M 353, 356, 272 P 534; 


8, Ch. 67, L. 1923. Shubat v. Glacier County et al., 93 M 160, 


165, 18 P 2d 614. 
Refierences. 


Mid-Northern Oil Co. v. Walker et al., 


84-2210. (2407) Penalty for violation of act. Any violation of any of 
the provisions of this act shall be deemed a misdemeanor, and shall be 
punished by a fine of not exceeding one thousand dollars, or by imprison- 
ment in the county jail for not sitet six months, or by both such fine 
and imprisonment. 


History: En. Sec. 11, Ch. 266, L. 1921; 65 M 414, 420, 211 P 353; Norum v. Ohio 
re-en. Sec. 2407, R. C. M. 1921. Oil Co. et al., 83 M 353, 356, 272 P 534. 


References Licenses¢—40. 
Mid-Northern Oil Co. v. Walker et al., 37 C.J. Licenses §§ 151 et seq., 172. 
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_ 84-2211. (2408) License tax supplemental. The license taxes herein 
provided for shall be in addition to all taxes and other fees now required to 
be paid by the persons subject to the provisions of this act. 


History: En. Sec. 12, Ch. 266, L. 1921; 65 M 414, 420, 211 P 353; Norum v. Ohio 
re-en. Sec. 2408, R. C. M. 1921. Oil Co. et al., 83 M 353, 356, 272 P 534. 


References Licenses@=28, 
Mid-Northern Oil Co. v. Walker et al., 37 C.J. Licenses § 114. 


CHAPTER 23 
LICENSE TAXES—SLEEPING CAR COMPANIES 


Section 84-2301. Definitions. 
84-2302. Reports. 
84-2303. Assessment. 
84-2304. Method of determining valuation. 
84-2305. Notice of hearing concerning valuation—right to appear and be heard. 
84-2306. License tax—amount—levy—notice—payment. 
84-2307. Failure to report—nonpayment—action for collection. 
84-2308. Estoppel—excusing failure to file report. 
84-2309. First imposition of tax. 
84-2310. Tax receipt serves as license to do business. 


84-2301. (2315.1) Definitions. The term “board” when used in this act 
shall mean the state board of equalization. 


Any person, persons, co-partnership, joint stock company, association, or 
corporation (not being a railroad company or a lessee of a railroad com- 
pany) wherever organized or incorporated, owning and operating, or oper- 
ating any cars known as dining, buffet, chair, parlor, palace or sleeping 
cars, which are used upon railroads within this state, unless the ownership 
of such ears be identical with that of the lines of railroads on which they are 
operated, shall be deemed a sleeping car company for the purposes of this 
act. 


History: En. Sec. 1, Ch. 64, L. 1923. TaxationG-142. 
61 C.J. Taxation § 294. 


84-2302. (2315.2) Reports. Every sleeping car company shall annually 
on or before the first day of March and in such forms and covering such 
period as the state board of equalization shall prescribe, make and file with 
it a statement verified by the oath of the person, agent or officer making the 
same, setting forth the facts called for. Such report shall contain: 


(1) The name of the company. 

(2). The nature of the company, whether a person, agent, trustee, lessee, 
receiver, or other person, or a joint stock company, partnership, association, 
or corporation. 

(3) The location of its principal office, and under the laws of what 
state or country organized, and when. | 

(4) The name and address of the president, secretary, auditor, treas- 
urer and superintendent or general manager. 

(5) The name and address of its chief officer or managing agent in 
Montana. 

(6) Its capital stock: 

(a) The amount authorized. 
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(b) The amount issued. 
(ec) The amount of capital stock invested in its sleeping car 
business. 

(7) The number of shares of stock: 

(a) Outstanding. 
(b) Not issued. 
(c) Treasury; and whether common or preferred. 

(8) The amount of the bonds outstanding; when issued; when due, and 
the rate of interest of each issue. 

(9) The par and market value of the stocks and bonds issued and out- 
standing. 

(10) The whole length and the names of railroad lines over which its 
cars were transported in the state of Montana. 

(11) The total car mileage and the car mileage within this state. 

(12) The gross and net earnings during the year. 

(13) Such other facts and information as such company or the state 
board of equalization may deem material upon the question of the true and 
full value of said property within this state. Said board shall furnish forms 
upon which to make such reports. 

History: En. Sec. 2, Ch. 64, L. 1923. Taxation€—366 et seq. 
61 C.J. Taxation § 820 et seq. 

84-2303. (2315.3) Assessment. The state board of equalization shall 
carefully consider all reports made pursuant to section 84-2302 and all 
other facts and evidence collected and available, and shall fix the valuation 
of the property of sleeping car companies operating in the state for the 
purpose of levying and collecting leense taxes thereon, as hereinafter pro- 
vided. 

History: En. Sec. 3, Ch. 64, L. 1923. Taxation€—376. 
61 C.J. Taxation § 834. 

84-2304. (2315.4) Method of determining valuation. (1) It shall find, 
ascertain, and determine the actual value in money of the entire amount of 
capital stock of each such company invested in its sleeping car business, and 
when the value of the capital stock cannot be reliably ascertained it shall 
find, ascertain and determine the value of the entire property used in said 
business. From the amount so obtained, it shall deduct the actual value of 
its real estate situate without this state not used in said business, and also the 
actual value of all its personal property, not used in said business. The re-. 
mainder shall be taken and considered as the actual value of the capital 
stock of such company invested or used in its business. 

(2) The board shall then divide the amount so obtained by the total 
car mileage on railroads over which the company did business to obtain the 
value per car mile, and shall then multiply the value per car mile thus ob- 
tained by the total number of car miles within this state. The result shall 
be taken and considered as the actual value of the property of such com- 
pany subject to the license tax in this state, subject to review as provided 
in section 84-2305. 

History: En. Sec. 4, Ch. 64, L. 1923. 


84-2305. (2315.5) Notice of hearing concerning valuation—right to ap- 
pear and be heard. The board shall thereupon give notice to the officer of 
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such company attesting its report of the time and place such company may 
appear and be heard in respect to such valuation to be made upon its 
property. After such hearing the said board may make such changes in its 
valuation as shall appear just and reasonable. 

History: En. Sec. 5, Ch. 64, L. 1923. 


84-2306. (2315.6) License tax—amount—levy—notice—payment. The 
board shall thereupon levy a license tax upon the property of such sleeping 
car company at the rate of one and one half per cent (144%) on the valu- 
ation thus found by it for the use of the state, and the board shall certify 
such assessment and levy to the state treasurer, who shall thereupon, by 
registered letter, notify the officer attesting the report of such company, of 
the amount of the assessment, the rate of levy and the amount of the tax; 
and such company shall have thirty days after the mailing of such notice 
within which to pay said tax to the state treasurer. And such tax when 
paid shall be turned into the general fund of the state treasury. 

History: En. Sec. 6, Ch. 64, L. 1923. 33 Am. Jur. 365, Licenses, §§ 41 et seq.; 
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51 Am. Jur. 589, Taxation, § 86. 


84-2307. (2315.7) Failure to report—nonpayment—action for collec- 
tion. (1) If any sleeping car company shall fail to make the report re- 
quired of it by this act, the board shall proceed upon the best information it 
may be able to obtain to fix the valuation against such company and shall 
notify it by letter of the action taken in that behalf. Thereupon the company 
so notified may appear and be heard as above provided. 

(2) All taxes remaining unpaid after notice from the state treasurer, 
as above provided, shall draw interest at the rate of fifteen per centum per 
annum after they are due, and upon such failure to pay, the attorney gen- 
eral shall proceed by action in the name of the state against such company 
to collect the same, together with interest and the cost of the suit. 

(3) Any such company claiming to be aggrieved by the levy of a license 
tax upon its property, may, within six months from the payment of the tax, 
and not thereafter, bring and maintain an action against the state in the 
district court of Lewis and Clark county to recover such part of the tax 
so paid as shall exceed the amount the company should have paid. The state 
may be served with the summons in such action by delivering a copy thereof 
to the attorney general or leaving it at his office in the capitol with one of 
his assistants. 

(4) But no such company shall be permitted to contest the validity of 
any tax assessed and levied against it, unless at or before the time of serving 
its complaint or answer, as the case may be, it shall deposit with the state 
treasurer the amount of such tax, together with interest thereon at the rate 
of fifteen per cent per annum as above provided. In case the amount of 
the tax justly and equitably due from such company shall be finally deter- 
mined to be less than the amount so paid, the excess shall be refunded to 
such company by direction of the court by the state treasurer. 


History: En. Sec. 7, Ch. 64, L. 1923. Taxation€—372, 583 et seq. 
61 C.J. Taxation §§ 832, 1377 et seq. 


84-2308. (2315.8) Estoppel—excusing failure to file report. (1) If 
any company described in section 84-2301 or its officers or agents shall un- 
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reasonably refuse or neglect to make any report required by law or by the 
said board, or shall unreasonably refuse or neglect to answer any material 
question, or to permit an inspection of its records, books, accounts or papers 
when requested by said board, it shall be estopped to question or impeach 
the action or determination of the board, except upon satisfactory proof of 
fraud or mistake injurious to it. 

(2) No such company shall be allowed in any action or proceeding to 
question the amount or valuation of its property and franchises as assessed 
by the board, unless it shall have made and filed with the board a full and 
eomplete report of the facts and information prescribed by law, and called 
for by the board; provided, that the refusal or neglect of such company 
to file its report in time may, on verified petition and for good cause shown, 
be excused by the board on condition that such company make a full and 
complete report disclosing all facts and information required of it within 
fifteen days after leave is given to file such report, and shall appear before 
the board and make full disclosure of all property liable to assessment and 
taxation under this act. | 

History: En. Sec. 8, Ch. 64, L. 1923. Taxation@—366 et seq. 
61 C.J. Taxation § 820 et seq. 

84-2309. (2315.9) First imposition of tax. The license tax shall be first 
imposed and paid for the whole calendar year 1923, and shall be based upon 
the reports as prescribed in section 84-2302 for the year 1922, and such 
report shall be made to the board by April first, 1923. 

History: En. Sec. 9, Ch. 64, L. 1923. TaxationG-142, 
61 C.J. Taxation § 294. 

84-2310. (2315.10) Tax receipt serves as license to do business. The 
receipt by the state treasurer of the license tax paid in full shall serve as a 
license to the sleeping car company to conduct its business in the state of 
Montana during the year when issued. 

History: En. Sec. 10, Ch. 64, L. 1923. 


CHAPTER 24 
LICENSE TAXES—STORE LICENSE 


Section 84-2401. Store license from board of equalization required. 
84-2402. Application and fee for license. 
84-2403. Board to consider application—issuance of license. 
84-2404. Expiration and renewal of licenses. 
84-2405. Retailers subject to act—license fees for. 
84-2406. Annual license fees—who must procure license. 
84-2407. Wholesale store licenses. 
84-2408. Half year license rate. 
84-2409. Act to whom applicable. 
84-2410. “Store” defined. 
84-2411. Penalty. 
84-2412. Employment of help—disposal of license money. 
84-2413. Repeal and saving clause. 


84-2401. Store license from board of equalization required. That it 
shall be unlawful for any person, firm, corporation, association or co-partner- 
ship, either foreign or domestic, to open, establish, operate or maintain any 
store or stores in this state without first having obtained a license to do so 
from the state board of equalization, as hereinafter provided. 
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History: En. Sec. 1, Ch. 163, L. 1939. 


NOTE.—tThe original store license tax 
law of Montana was Ch. 155, L. 1933, ap- 
pearing as Secs. 2420,1-2420.11, R. C. M. 
1935. This act was repealed and a new 
state license law enacted by Ch. 199, L. 
1937 which was held void in Vaughn & 
Ragsdale Co., Ine. v. State Board of Equal- 
ization, 109 M 52, 96 P 2d 420, and was 
expressly repealed by Ch. 163, L. 1939. 


Controlling Statute 


Held, that ch. 199, 1. 1937 (omitted), 
providing for the licensing of chain stores, 
and found invalid because carrying an 
enacting clause other than as prescribed 
by art. V, sec. 20 of the state constitution, 
was reenacted by ch. 163, 1. 1939 (84-2401 
to 84-2413) for the purpose of correcting 
the defective enacting clause, and this 
chapter is now the controlling statute on 
the subject. Vaughn & Ragsdale Co., Inc. 
v. State Board of Equalization, 109 M 52, 
57, 96 P 2d 420. 


84-2403 


The taxes imposed by store license tax 
law, not being dependent upon any “regu- 
latory provisions” or any “regulations 
applicable to those licensed”, are appli- 
cable, as such, with regard to stores main- 
tained in Glacier National Park. State 
ex rel. State Board of Equalization v. 
Glacier Park Co.,__. M __, 164 P 2d 306, 
371. 


Licenses€~15 (1). 

37 C.J. Licenses § 77. 

33 Am. Jur., Licenses, p. 333, § 9; p. 336, 
§ 17; p. 359, § 34; p. 362, § 36; p. 369, § 47. 

Enforceability of contract by unlicensed 
merchant. 30 ALR 873. 


What amounts to a sale at retail within 
tax statutes or ordinances. 139 ALR 372. 


Liability for mercantile license tax, as 
affected by governmental regulations or 
restrictions having adverse effect on busi- 
ness in which licensee is engaged. 143 ALR 
586. 


84-2402. Application and fee for license. Any person, firm, corporation, 
association, co-partnership or group desiring to open, establish, operate or 
maintain a store in the state of Montana shall apply to the state board of 
equalization for a license to do so. The application shall be made upon a 
form which shall be prescribed and furnished by the state board of equali- 
zation, and shall set forth the name of the owner, manager, trustee, lessee, 
stockholders, receiver or other persons desiring said license; the name of 
such store; the location, including street number; and all such other facts 
as the state board of equalization may require. 


If the applicant desires to open, establish, operate or maintain more than 
one such store, he shall make a separate application for a license to operate, 
maintain, open or establish each such store, but the respective stores for 
which the applicant desires to secure licenses may all be listed upon one (1) 
application blank. 

Each such application shall be accompanied by a filing fee of fifty cents 
(50c) and by the license fee as prescribed im sections 84-2405 and 84-2406. 


History: En. Sec. 2, Ch. 163, L. 1939. Licenses¢=22. 
37 C.J. Licenses § 98. 


84-2403. Board to consider application—issuance of license. As soon 
as practicable after the receipt of any such application, the state board of 
equalization shall carefully examine such application to ascertain whether 
it is in proper form and contains the necessary and requisite information. 
If, upon examination, the state board of equalization shall find that such 
application is not in proper form and does not contain the necessary and 
requisite information, it shall return such application for correction. 

If an application is found to be satisfactory, and if the filing and license 
fee, as herein prescribed, shall have been paid, the state board of equalization 
shall issue to the applicant a license for each store for which an application 
for a license shall have been made. 
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Each licensee shall display the license so issued in a conspicuous place 
in the store for which such license was issued. 

History: En. Sec. 3, Ch. 163, L. 1939. might have incidental regulatory effect 

: tending to discourage operation of multiple 

Operation and Effect stores would not make act a “regulatory” 

Fact that provision in store license tax rather than a “revenue measure”. State ex 

law increasing license fee charged in ac-_ rel. State Board of Equalization v. Glacier 
cordance with number of stores operated Park Co.,_._. M__., 164 P 2d 366, 370. 

84-2404. Expiration and renewal of licenses. All licenses shall be so 
issued so as to expire upon the thirty-first day of December of each calendar 
year. On or before the first day of January of each year, every firm, person, 
corporation, association, co-partnership having a license, shall apply to the 
state board of equalization for a renewal license for the calendar year next 
ensuing. All applications for a renewal shall be made upon forms which shall 
be prescribed and furnished by the state board of equalization. 

No license shall lapse prior to the thirty-first day of January of the year 
next following the year for which the license was issued, and if, by such 
thirty-first day of January, an application for and a renewal license has 
not been made, the state board of equalization shall notify such delinquent 
license holder thereof, by registered mail, and if application is not made 
for a renewal license issued on or before the last day of February next 
ensuing, the former license shall lapse and become null and void. 

Each such application for a renewal license shall be accompanied by a 
filing fee of fifty cents (50c) and by the license fee as prescribed in sections 
84-2405 and 84-2406. 


History: En. Sec. 4, Ch. 163, L. 1939. Glacier Park Co.,__. M __, 164 P 2d 366, 


References 
State ex rel. Board of Equalization v. Licenses€=36. 
- 87 C.J. Licenses § 66. 

84-2405. Retailers subject to act—license fees for. Every person, firm, 
corporation, association, co-partnership or group opening, establishing, 
operating or maintaining one or more retail stores or mercantile establish- 
ments, within this state, under the same general management, supervision 
or ownership, where a stock of goods is maintained during any portion of 
the year, regardless of whether said stock is held by ownership, consignment, 
agency or any other means, shall pay the license fee hereinafter prescribed 
for the privilege of opening, establishing, operating, or maintaining such 
stores or mercantile establishments, provided that the members of any. group, 
association or consumer co-operative composed of independent units owning 
their own business and grouped or associated together by agreement or 
otherwise for the purpose of purchasing or selling merchandise or service 
for the mutual benefit of the members shall not be grouped for computing 
the license fee to be paid by such person, firm, corporation, association, or 
co-partnership or retailer under this act, but such units or members shall 
be taxed as individual units; and provided further, that the term “store” 
shall not mean or include for the purpose of computing the license fee 
prescribed in this section the following types of business, but that they 
shall be licensed under the prescribed fees in section 84-2406: Gasoline 
filling stations and/or gasoline distributing plants where seventy-five per 
cent. (75%) of the gross business is in petroleum products exclusively; or 
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lumber yards where seventy-five per cent. (75%) of the gross business is in 
building material and hardware exclusively; or grain elevators where 
seventy-five per cent. (75%) of the gross business is dealing in grains and 
seeds exclusively; and those businesses in which the sale of goods, wares, 
and merchandise is less than twenty-five per cent. (25%) of the gross 
business. 

The license fee herein prescribed shall be paid annually, and shall be in 
addition to the filing fees prescribed in sections 84-2402 and 84-2404. 

The annual license fees herein prescribed shall be as follows: 

1. Upon one store the annual license fee shall be five dollars ($5.00). 

2. Upon the second store, the annual license fee shall be fifty dollars 
($50.00). 

3. Upon the third store, the annual license fee shall be one hundred 
dollars ($100.00). 

4. Upon the fourth store, the annual license fee shall be one hundred 
and fifty dollars ($150.00). | 


8. Upon the fifth store, and on each store in excess of five stores, the 
annual license fee shall be two hundred dollars ($200.00). 


History: En. Sec. 5, Ch. 163, L. 1939. What amounts to chain store, within 
license or taxing statute or ordinance. 122 

: ALR 692. 
LicensesG15(1), 29. Constitutionality of chain store tax. 73 
37 C.J. Licenses §§ 77, 116. ALR 1481; 85 ALR 736 and 112 ALR 305. 


84-2406. Annual license fees—who must procure license. Every person, 
firm, corporation, association, co-partnership or group opening, establishing, 
operating or maintaining one or more stores or mercantile establishments 
within this state under the same general management, supervision or owner- 
ship, where a stock of goods is maintained during any portion of the year, 
regardless of whether said stock is held by ownership, consignment, agency 
or any other means, who deal in petroleum products, building materials, 
and hardware and grain elevators, and those businesses in which the sale 
of goods, wares and merchandise is less than twenty-five per cent. (25%) of 
the gross business, subject to the following restrictions: Gasoline filling 
stations and/or gasoline distributing plants where seventy-five per cent. 
(75%) of the gross business is in petroleum products exclusively; those 
businesses in which the sale of goods, wares and merchandise is less than 
twenty-five per cent. (25%) of the gross business; lumber yards where 
seventy-five per cent. (75%) of the gross business is in building materials 
and hardware exclusively; grain elevators where seventy-five per cent. 
(75%) of the gross business is in grains and seeds exclusively, shall pay the 
annual license fee prescribed in this section for the privilege of opening, 
establishing, operating or maintaining such stores or mercantile establish- 
ments, but shall not be required to pay the license fees prescribed in section 
84-2405. 

The annual license fees herein prescribed shall be paid annually, and shall 
be in addition to the filing fees prescribed in sections 84-2402 and 84-2404. 


The annual license fees herein prescribed shall be as follows: 
1. Upon one store the annual license fee shall be five dollars ($5.00). 
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2. Upon the second store, the annual license fee shall be seven dollars 
and fifty cents ($7.50). 


3. Upon the third store, the annual license fee shall be fifteen ‘eta 
($15.00). 

4. Upon the fourth store, the annual license fee shall be twenty-two 
dollars and fifty cents ($22.50). 


5. Upon the fifth store, the annual license fee shall be thirty dollars 
($30.00). 

6. Upon the sixth store, and each store in excess of six (6), the annual 
license fee shall be thirty-seven dollars and fifty cents ($37.50). 


History: En. Sec. 6, Ch. 163, L. 1939. Licenses€15(1), 29. 
37 C.J. Licenses §§ 77, 116. 


84-2407. Wholesale store licenses. Wholesale stores shall be taxed in 
all cases as individual units at the rate of thirty-seven dollars and fifty cents 
($37.50) per unit, regardless of ownership; but, whenever goods, wares, 
and merchandise are sold regularly at both wholesale and retail from one 
establishment, the operator thereof shall pay the license fee required under 
section 84-2405 or 84-2406, as the case may be, for the conduct of a retail 
store, in addition to the wholesale license herein provided for. 

History: En. Sec. 7, Ch. 163, L. 1939. 


84-2408. Half year license rate. Each and every license issued prior 
to the first day of July of any year shall be charged for at the full rate, and 
each and every license on or after the first day of July of any year shall 
be charged for at one-half (14) of the full rate, as prescribed for in sections 
84-2405, 84-2406 and 84-2407. 

History: En. Sec. 8, Ch. 163, L. 1939. 


84-2409. Act to whom applicable. The provisions of this act shall be 
construed to apply to every person, firm, corporation, co-partnership or 
group, either domestic or foreign, which is controlled or held in any degree 
with others by majority stock ownership or ultimately controlled or directed 
by one management or association of ultimate management. 

History: En. Sec. 9, Ch. 163, L. 1939. 


84-2410. “Store” defined. The term “store” as used in this act shall 
be construed to mean and include any store or stores or any mercantile 
establishment or establishments which are owned, operated, maintained or 
controlled by the same person, firm, corporation, association, co-partnership, 
or group, either domestic or foreign, in which goods, wares or merchandise 
of any kind are sold, either at retail or wholesale; and subject to the 
classification contained in sections 84-2405, 84-2406 and 84-2407. 

History: En. Sec. 10, Ch. 163, L. 1939. 


84-2411. Penalty. Any person, firm, corporation, association, co- 
partnership or group who shall violate any of the provisions of this act, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof, 
shall be fined in any sum of not less than twenty-five dollars ($25.00) nor 
more than two hundred dollars ($200.00), and each and every day that 
such violation shall continue shall constitute a separate and distinct offense. 
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History: En. Sec. 11, Ch. 163, L. 1939. not indicate legislative intent that other 
parts of the act should not apply to the 


Operation and Effect national park. State ex rel. State Board of 


Failure of legislature to especially ex- Equalization v. Glacier Park Co., __ M 
cept penal provisions of store license tax __, 164 P 2d 366, 370. 
law, for which it had no jurisdiction to 
enforce in Glacier National Park, from Licenses¢~40, 


applying to Glacier National Park, did 37 C.J. Licenses §§ 151 et seq., 172. 


84-2412. Employment of help—disposal of license money. The state 
board of equalization is hereby authorized to employ such clerical and field 
assistance as may be found necessary to carry out and to administer the 
provisions of this act. All money collected under the provisions of this act, 
less the expenses incurred in the administration of this act, shall be paid 
into the state treasury, to the credit of the general fund. 


History: En. Sec. 12, Ch. 163, L. 1939. Licenses©30, 33. 
37 C.J. Licenses §§ 117, 129. 


84-2413. Repeal and saving clause. All acts and parts of acts in conflict 
herewith are hereby repealed; provided, however, that such repeal shall 
not affect any license tax imposed, any rights accrued, any penalty incurred 
or any action or proceeding commenced and not terminated, under and 
by virtue of any provision of any act or part of an act so repealed. 

History: En. Sec. 14, Ch. 163, L. 1939. 


CHAPTER 25 
LICENSE TAXES—TELEGRAPH COMPANIES 


Section 84-2501. Telegraph license tax—not to be set out on customers’ bills—amount— 

time for payment. 

84-2502. Statement of gross income—contents—payment to accompany. 

84-2503. Rules and regulations for enforcement may be de ie by board. 

84-2504. Penalty for delinquency. 

84-2505. Records to be kept as required by board. 

84-2506. Penalty for failure to file statement and for false statements. 

84-2507. Board to determine tax in case no statement filed—penalty and interest— 
collection of tax—perfection and enforcement of tax lien. 

84-2508. . Books and records to be open to inspection by board. 


84-2501. (2355.1) Telegraph license tax—not to be set out on customers’ 
bills—amount—time for payment. That on and after the first day of 
January, 1934, there is hereby levied and shall be collected an annual tax 
of two per cent (2%) of the gross income derived from the intrastate 
business on the transmission of telegraph messages over telegraph lines in 
this state owned by any person, association or corporation; provided, how- 
ever, that no bill, statement or account rendered or given any customer shall 
set out or contain, as a separate item, any amount on account, or by reason 
of, the license tax imposed by this act. Such annual license tax shall be 
paid in quarterly installments for the quarters ending respectively, March 
31, June 30, September 30, and December 31, in each year. 

History: En. Sec. 1, Ch. 41, Ex. L. 1933; Telegraphs and Telephones@=20. 
amd. Sec. 1, Ch. 157, L. 1935. 62 C.J. Telegraphs and Telephones § 103. 
33 Am. Jur. 321, Licenses, generally. 

84-2502. (2355.2) Statement of gross income—contents—payment to 
accompany. Hach and every person, association or corporation engaged in 
carrying on such business in this state, shall, within thirty (30) days after 
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the end of each quarter, beginning with the quarter ending March 31, 1934, 
make out in duplicate and file with the state board of equalization, under 
oath, a statement in such form as the state board of equalization may require 
and prescribe, showing the total gross income of such person, association or 
corporation derived from business within this state including the trans- 
mission of telegraph messages originating and terminating within this state, 
but excluding therefrom the gross income derived from the transmission 
of telegraph messages passing through this state but both originating and 
terminating outside of this state and from those originating outside of, but 
terminating within, this state and from those originating within, but term- 
inating outside of, this state during the preceding quarter, and contain- 
ing such other information as the state board of equalization may require; 
and shall accompany such statement with the payment to the state board 
of equalization of a license tax in amount equal to two per cent (2%) of 
such gross income. 


History: En. Sec. 2, Ch. 41, Ex. L. 1933; 
amd. Sec. 2, Ch, 157, L. 1935. 


84-2503. (2355.3) Rules and regulations for enforcement may be 
adopted by board. The state board of equalization shall have the power, 
and it shall be its duty from time to time to adopt, publish and enforce such 
rules and regulations not inconsistent herewith as it may deem requisite for 
the purpose of carrying out the provisions of this act. 


History: En. Sec. 3, Ch. 41, Ex. L. 1933. 


84-2504. (2355.4) Penalty for delinquency. Any such license tax not 
paid within the time herein provided for shall be delinquent and a penalty 
of ten per cent (10%) thereof shall be added thereto and the whole thereof 
shall bear interest at the rate of one per cent (1%) per month from the date 
of delinquency until paid. 

History: En. Sec. 4, Ch. 41, Ex. L. 1933. 


84-2505. (2355.5) Records to be kept as required by board. Hach per- 
son, association or corporation shall keep a record in such form as the state 
board of equalization shall require showing the total gross receipts, as 
herein described, and such other information as the state board of equaliza- 
tion may require. 

History: En. Sec. 5, Ch. 41, Ex. L. 1933. 


84-2506. (2355.6) Penalty for failure to file statement and for false 
statements. Hach person, association or corporation, who fails, neglects, or 
refuses to make and file the statements required by this act in the manner or 
within the time herein provided, or who shall make any false statement with 
reference to his said business of operating a telegraph business, shall be 
deemed guilty of having committed a misdemeanor and upon conviction 
thereof shall be fined in any amount not exceeding one thousand dollars 
($1,000.00), or imprisonment in the county jail for not to exceed six (6) 
months, or shall be punished by the imposition of both such fine and 
imprisonment. 

History: En. Sec. 6, Ch. 41, Ex. L. 1933. 
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84-2507. (2355.7) Board to determine tax in case no statement filed— 
penalty and interest—collection of tax—perfection and enforcement of tax 
lien. (1) If any person, association or corporation subject to the payment 
of such license tax shall fail, neglect or refuse to make any statement re- 
quired by this act, or shall fail to make payment of such license tax within 
the time herein provided, the state board of equalization shall, immediately 
after such time has expired, proceed to inform itself as best it may regarding 
the matters and things required to be set forth in such statement and from 
such information as it may be able to obtain, to make a statement showing 
such matters and things and determine and fix the amount of the license 
tax due the state from such delinquent person, association or corporation, 
and shall add thereto a penalty of five per cent (5%) thereof for the first 
failure, neglect or refusal; ten per cent (10%) for the second; fifteen per 
cent (15%) for the third; and twenty-five per cent (25%) for the fourth, 
and each subsequent failure, neglect and refusal, which shall be in addition 
to the ten per cent (10%) penalty hereinbefore provided for nonpayment of 
such license tax within the time herein provided. Said license tax and the 
penalties added thereto shall bear interest at the rate of one per cent 
(1%) per month from the date such statements should have been made 
and said license tax paid. The state treasurer of the state of Montana 
shall then proceed to collect such license tax with penalties and interest. 
Upon the request of the state treasurer it shall be the duty of the attorney 
general to commence and prosecute to final determination, in any court 
of competent jurisdiction, an action to collect such license tax. 

(2) All license taxes due from any person, association or corporation 
under the provisions of this act, together with all penalties and interest 
thereon, shall be a lien upon any and all property of such person, asso- 
ciation or corporation upon the filing by the state board of equalization, of 
a duplicate copy of the statement so made by the state board of equalization, 
or a certified copy of any statement filed with said board in the office of the 
county clerk of the county where such property is situated, which lien shall 
have precedence over any other claim, lien or demand thereafter filed or 
recorded and which may be enforced in the name of the state of Montana in 
the same manner as other liens are enforced by law. No action shall be 
maintained to enjoin the collection of such license tax or any part thereof. 

(3) When the amount due the state is paid in full and before the entry 
of foreclosure decree, the state treasurer shall release the said lien by filing, 
in the office of the county clerk wherein is filed the said len, a written 
release thereof. At any time prior to the payment of said taxes, penalty and 
interest, before the entry of foreclosure decree, the state treasurer may re- 
lease from the operation of said lien a part of said property to enable the 
person, association or corporation to mortgage, sell or otherwise dispose 
of the same in order to procure funds with which to pay said license taxes, 
penalty and interest, provided there remains, in the judgment of the state 
treasurer, sufficient property subject to said lien to insure the payment 
of the whole of said unpaid license taxes, penalty and interest. 

History: En. Sec. 7, Ch. 41, Ex. L. 1933. 

84-2508. (2355.8) Books and records to be open to inspection by board. 

The books and records of every person, association or corporation shall be 
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open and subject to inspection by the state board of equalization or any of 
its employees or assistants during business hours so far as may be necessary 
to ascertain the amount of license tax due. 

History: En. Sec. 8, Ch. 41, Ex. L. 1933. 


CHAPTER 26 
LICENSE TAXES—TELEPHONE COMPANIES 


Section 84-2601. Annual tax levied on gross income of telephone business. 
84-2602. Statement and payment on gross income—certain business excluded. 
84-2603. Board to adopt rules. . 
84-2604. Penalty on delinquent tax. 
84-2605. Taxpayer to keep records. 
84-2606. Penalties. 
84-2607. Board to levy tax on failure of taxpayer to make statement. 
84-2608. Books of taxpayer open to inspection. 


84-2601. Annual tax levied on gross income of telephone business. That 
on and after the first day of April, 1947, there is hereby levied and shall be 
collected an annual tax of one and one-fourth per cent (144%) of the gross 
income, in excess of Two Hundred Fifty Dollars ($250.00) quarterly, derived 
from any telephone business within this state including the transmission of 
telephone messages in this state, over telephone lines in this state owned by 
any person, association or corporation; provided, however, that no bill, 
statement or account rendered or given any customer shall set out or contain, 
as a separate item, any amount on account or by reason of the license tax 
imposed by this act. Such annual license tax shall be paid in quarterly in- 
stallments for. the quarters ending respectively March 31, June 380, Sep- 
tember 30, and December 31, in each year. ) 


History: En. Sec. 1, Ch. 94, L. 1937; Telegraphs and Telephones€~30. 
amd. Sec. 1, Ch. 41, L. 1947. 62 C.J. Telephones and Telegraphs § 103. 


84-2602. Statement and payment on gross income—certain business ex- 
cluded. Each and every person, association or corporation lable to tax 
under this act engaged in carrying on such telephone business in this state 
shall, within sixty (60) days after the end of each quarter, beginning with 
the quarter ending June 30, 1987, make out in duplicate and file with the 
state board of equalization, under oath, a statement in such form as the state 
board of equalization may require and prescribe, showing the total gross 
income of such person, association or corporation derived from the telephone 
business within this state including the transmission of telephone messages 
originating and terminating within this state, but excluding therefrom the 
oross income derived from the transmission of telephone messages passing 
through this state but both originating and terminating outside of this state 
and from those originating outside of, but terminating within this state and 
from those originating within but terminating outside of this state during 
the preceding quarter, and containing such other information as the state 
board of equalization may require; and shall accompany such statement 
with the payment to the state board of equalization of a license tax in 
amount equal to (144%) of such gross income. 


History: En. Sec. 2, Ch. 94, L. 19387. 
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84-2603. Board to adopt rules. The state board of equalization shall 
have the power, and it shall be its duty from time to time to adopt, publish 
and enforce such rules and regulations not inconsistent herewith as it may 
deem requisite for the purpose of carrying out the provisions of this act. 

History: En. Sec. 3, Ch. 94, L. 1937. 


84-2604. Penalty on delinquent tax. Any such license tax not paid 
within the time herein provided for shall be delinquent and a penalty of 
ten per cent (10%) thereof shall be added thereto and the whole thereof 
shall bear interest at the rate of one per cent (1%) per month from the date 
of delinquency until paid. 

History: En. Sec. 4, Ch. 94, L. 1937. 


84-2605. Taxpayer to keep records. Each person, association or corpo- 
ration lable to tax under this act shall keep a record in such form as the 
state board of equalization shall require showing the total gross receipts, 
as herein described, and such other information as the state board of equal- 
ization may require. 

History: En. Sec. 5, Ch. 94, L. 1937. 


84-2606. Penalties. Each person, association or corporation, who fails, 
neglects, or refuses to make and file the statements required by this act in 
the manner or within the time herein provided, or who shall make any 
false statement with reference to his said business of operating a telephone 
business, shall be deemed guilty of having committed a misdemeanor and 
upon conviction thereof shall be fined in any amount not exceeding one 
thousand dollars ($1,000.00), or imprisonment in the county jail for not to 
exceed six (6) months, or shall be punished by the imposition of both such 
fine and imprisonment. 

History: En. Sec. 6, Ch. 94, L. 1937. 


84-2607. Board to levy tax on failure of taxpayer to make statement. 
(1) If any person, association or corporation subject to the payment of 
such license tax shall fail, neglect or refuse to make any statement required 
by this act, or shall fail to make payment of such license tax within the 
time herein provided, the state board of equalization shall, immediately after 
such time has expired, proceed to inform itself as best it may regarding the 
matters and things required to be set forth in such statement and from such 
information as it may be able to obtain, to make a statement showing such 
matters and things and determine and fix the amount of the license tax 
due the state from such delinquent person, association or corporation, and 
shall add thereto a penalty of five per cent (5%) thereof for the first failure, 
neglect or refusal; ten per cent (10%) for the second; fifteen per cent 
(15%) for the third; and twenty-five per cent (25%) for the fourth, and 
each subsequent failure, neglect and refusal, which shall be in addition to 
the ten per cent (10%) penalty hereinbefore provided for non-payment of 
such license tax within the time herein provided. Said license tax and the 
penalties added thereto shall bear interest at the rate of one per cent, (1%) 
per month from the date such statements should have been made and said 
license tax paid. The state treasurer of the state of Montana shall then 
proceed to collect such license tax with penalties and interest. Upon the 
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request of the state treasurer it shall be the duty of the attorney general to 
commence and prosecute to final determination, in any court of competent 
jurisdiction, an action to collect such license tax. 

(2) All license taxes due from any person, association or corporation 
under the provisions of this act, together with all penalties and interest 
thereon, shall be a hen upon any and all property of such person, association 
or corporation upon the filing by the state board of equalization, of a dupli- 
cate copy of the statement so made by the state board of equalization, or a 
certified copy of any statement filed with said board in the office of the 
county clerk of the county where such property is situated, which lien shall 
have precedence over any other claim, lien or demand thereafter filed or 
recorded and which may be enforeed by law. No action shall be maintained 
to enjoin the collection of such leense tax or any part thereof. When the 
amount due the state is paid in full and before the entry of foreclosure 
decree, the state treasurer shall release the said lien by filing, in the office 
of the county clerk wherein is filed the said lien, a written release thereof. 
At any time prior to the payment of said taxes, penalty and interest, before 
the entry of foreclosure decree, the state treasurer may release from the 
operation of said lien a part of said property to enable the person, asso- 
ciation or corporation to mortgage, sell or otherwise dispose of the same 
in order to procure funds with which to pay said license taxes, penalty and 
interest, provided there remains, in the judgment of the state treasurer, 
sufficient property subject to said lien to insure the payment of the whole 
of said unpaid license taxes, penalty and interest. 

History: En. Sec. 7, Ch. 94, L. 1937. 


84-2608. Books of taxpayer open to inspection. The books and records 
of every person, association or corporation shall be open and subject to in- 
spection by the state board of equalization or any of its employees or assist- 
ants during business hours so far as may be necessary to ascertain the 
amount of license tax due. 

History: En. Sec. 8, Ch. 94, L. 1937. 


CHAPTER 27 
LICENSES—GENERAL PROVISIONS CONCERNING COUNTY LICENSES 


Section 84-2701. County clerk shall prepare, print and furnish licenses to the county 
treasurer. 
84-2702. When license to be procured. 
84-2703. Prosecution of persons failing to take out license. 
84-2704. County treasurer—inquiry as to persons liable to procure licenses. 
84-2705. Proof on trial. 
84-2706. Settlements, when made. 
84-2707. Lien of license. 
84-2708. Disposal of license moneys. 


84-2701. (2410) County clerk shall prepare, print and furnish licenses 
to the county treasurer. The county clerk shall prepare and have printed 
such blank licenses as may be required and after affixing his official seal 
thereto, he shall deliver same to the county treasurer. At the time of such 
delivery, he shall charge the county treasurer therewith by appropriate 
entry in his records showing the amount, numbers and classes of licenses so 
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furnished. As licenses are issued and accounted for by the county treasurer, 
the county clerk shall credit such account with all licenses so issued and 
accounted for, so that the account will at all times show the number of 
licenses furnished the treasurer, their numbers, the number issued or can- 
celled and the number remaining in the hands of the county treasurer. 


History: En. Sec. 4040, Pol. C. 1895; References 


re-en. Sec. leat Rev. C. 1907; amd. Sec. 1, Cited or applied as section 2746, revised 
Ch. 34, L. 1909; re-en. Sec. 2410, R. C. M. codes, in State ex rel. Carter v. Kall, 53 
1921; amd. Sec. 1, Ch. 54, L. 1933. Cal. we 162. 165. 162 P 385. 

Pol. C. Sec. 3356. } Dew 


LicensesG=23. 
37 C.J. Licenses § 99. 


84-2702. (2413) When license to be procured. A license must be pro- 
cured immediately before the commencement of any business or occupation 
liable to a license tax from the county treasurer of the county where the 
applicant desires to transact the same, which license authorizes the party 
obtaining the same in his town, city, or particular locality in the county to 
transact the business described in such license; separate licenses must be 
obtained for each branch establishment or separate house of business located 
in the same county. No license issued under this chapter authorizes any 
person to carry on any business within the limits of any incorporated city or 
town having power by its charter to impose or levy city or town license 
taxes, unless such person, in addition to the license provided by this chapter, 
also procures the license required by the ordinance or orders of such city 
or town. 


History: En. Sec. 4043, Pol. C. 1895; References 


re-en. Sec. 2749, Rev. C. 1907; re-en. Sec. Cited or applied as section 2749, revised 
2413, R. C. M. 1921. Cal. Pol. C. Sec. 3359. codes, in State ex rel. Carter Vv. Kall, 53 


Operation and Effect ee ate 


This section requires that a license shall ; 
be obtained as a condition precedent to _Licenses€=36, 39. 
the right to do business. State v. North- 37 C.J. Licenses §§ 66, 137 et seq., 171. 
ern Pace, Ex. Co.,.27 M 419,,421, .71 P 404. 


84-2703. (2414) Prosecution of persons failing to take out license. 
Against any person required to take out a license who fails, neglects, or 
refuses to take out such license, or who carries on or attempts to carry on 
business without such license, the county treasurer must direct suit, in the 
name of the state of Montana as plaintiff, to be brought for the recovery of 
the license tax; and in such case either the treasurer or the county attorney 
must make the necessary affidavit for the writ of attachment, and such writ 
of attachment may issue without any bonds being given on behalf of the 
plaintiff; and in case of a recovery by the plaintiff, fifteen dollars damages 
must be added to the judgment and costs to be collected from the defendant. 
It shall be the duty of the board of county commissioners or the state ex- 
aminer, when examining the treasurer’s report, to investigate if any persons 
are doing business in the county without a license, or if the amount of the 
license is sufficient. In either event the treasurer shall be officially notified, 
and thereafter shall be personally liable for such license or increase unless 
he promptly proceeds under this section or under section 84-2707 to collect 
the same. | 
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History: Ap. p. Sec. 4044, Pol. C. 1895; 
amd. Sec. 1, Ch. 92, L. 1903; amd. Sec. 1, 
Ch. 122, L. 1907; re-en. Sec. 2750, Rev. C. 
1907; re-en. Sec. 2414, R. C. M. 1921. Cal. 
Pol. C.. Sec. 3360. 


Cross-Reference 


Carrying on business without license, 
penalty, see. 94-1511. 


Operation and Effect 


TAXATION 


which a license tax is required and a per- 
son engaged in any such business, upon 
the payment of the required fee, can de- 
mand a license as a matter of right. In 
the enactment of the section, the legisla- 
ture intended nothing more than to pro- 
vide means for the collection of a license 
fee from one entitled to a license as a 
matter of right upon payment of the fee. 
State ex rel. Carter v. Kall, 53 M 162, 
166, 162 P 385. 


Licenses€32 (2). 
37 C.J. Licenses § 128. 


The words “any person required to take 
out a license’ mean any person engaged 
in a profession, trade, or occupation for 


84-2704. (2415) County treasurer—inquiry as to persons liable to pro- 
cure licenses. The county treasurer must make diligent inquiry as to all 
persons in his county liable to pay license as provided in this chapter, and 
must require, where the rate of license is divided into classes, each person to 
state, under oath or affirmation, the probable amount of business which he 
or the firm of which he is a member, or for which he is an agent or attorney, 
or the association or corporation of which he is the president, secretary, or 
managing agent, will do in the next succeeding three months; and thereupon 
such person, agent, president, secretary or other officer must procure a 
license from the county treasurer for the term desired, and the class for 
which such party is liable to pay; and in all cases where an underestimate 
has been made by the party applying, the party making such underesti- 
mate, or the company he represented, is required to pay for a license for 
the next quarter double the sum otherwise required. 


History: En. Sec. 4045, Pol. C. 1895; Licenses@—22. 
re-en. Sec. 2751, Rev. C. 1907; re-en. Sec. 37 C.J. Licenses § 98. 
2415, R. C. M. 1921. Cal. Pol. C. Sec. 3361. 


84-2705. (2416) Proof on trial. Upon the trial of any action authorized 
by this chapter, the defendant is deemed not to have procured the proper 
license unless he either produces-it or proves that he did procure it; but he 
may plead in bar of the getion a recovery against him and the payment by 
him in a civil action of the proper license tax, together with damages and 
costs. : 


History: En. Sec. 4046, Pol. C. 1895; 
re-en. Sec. 2752, Rev. C. 1907; re-en. Sec. 
2416, R. C. M. 1921. Cal. Pol. C. Sec. 3362. 


codes, in State ex rel. Carter v. Kall, 53 
M 162, 165, 162 P 385. 


References Licenses¢—32 (2). 
Cited or applied as section 2752, revised 37 C.J. Licenses § 122 et seq. 
84-2706. (2417) Settlements, when made. On the first Monday in each 


month the county treasurer must return to the county clerk all licenses un- 
sold, and show that he has paid into the county treasury all moneys collected 
for licenses sold during the preceding month. 
History: En. Sec. 4047, Pol. C. 1895; Licenses@—21. 

re-en. Sec. 2753, Rev. C. 1907; re-en. Sec. 37 C.J. Licenses § 96 et seq. 
2417, R. C. M. 1921. Cal. Pol. C. Sec. 3363. 

84-2707. (2419) Lien of license. All property held or used in any 
trade, occupation, or profession, for which a license is required by the pro- 
visions of this chapter, is liable for such license and subject to a lien for the 


506 


LICENSES FOR SALE PREMIUMS 84-2801 


amount thereof, which lien has precedence of any other lien, claim, or other 
demand; and if any person fails or refuses to procure a license before the 
transaction of the business specified, the county treasurer must seize such 
property, or any other property belonging to such person, and sell the same 
in the manner provided in sections 84-4204 to 84-4208. 


History: En. Sec. 4049, Pol. C. 1895; to the above section, which authorized 
re-en. Sec. 2755, Rev. C. 1907; re-en. Sec. the summary seizure and sale of property 
2419, R. C. M. 1921. belonging to another, but in use by a 
y person from whom a license was due, and 

Operation and Effect creating a lien thereon, see Chauvin v. 

Property which is held or used in any  Valiton, 8 M 451, 457, 20 P 658. 
trade, occupation, or profession for which 
a license is required, is liable for license, References 
and the lien for the amount of license Cited as section 2755, revised codes, in 
has precedence over any mortgage upon State ex rel. Carter v. Kall, 53 M 162, 
the same. Burfiend v. Hamilton, 20 M_ 165, 162 P 385. 

343, 346, 51 P 161. —_— 


Sig TY : . Licenses¢=31. 
Validity of Similar Section 37 C.J. Licenses § 118. 
As to the validity of a statute similar 33 Am. Jur. 391, Licenses, § 79. 


84-2708. (2420) Disposal of license moneys. All moneys collected for 
licenses must be paid into the treasury of the county in which the same are 
collected. The county treasurer shall retain fifty per cent. thereof for the 
use of the county, he shall pay over forty-five per cent. thereof to the state 
treasurer for the use of the general fund of the state and he shall pay over 
five per cent. thereof to the state treasurer for the use of the state bounty 
Tund.. 4 


- History: En. Sec. 1, Ch. 76, L. 1905; Licenses¢=33. 
re-en. Sec. 2756, Rev. C. 1907; amd. Sec. 1, 37 C.J. Licenses § 129. 
Ch. 54, L. 1921; re-en. Sec. 2420, R. C. M. 
1921. 
CHAPTER 28 


LICENSES—GIVING BONUSES FOR SALE OF MERCHANDISE 


Section 84-2801. License required for furnishing premiums or bonuses for sale of merchan- 
dise. 
84-2802. Issuance of license and fee for same. 
84-2803. Contents of license. 
84-2804. Penalty for violation of law. 


84-2801. (2430) License required for furnishing premiums or bonuses/Si80 hows 
for sale of merchandise. Every person, firm, or corporation who shall use,s% 79p°.38 
and every person, firm, or corporation who shall furnish to any other person, 
firm, or corporation to use, as a gift or bonus, or otherwise, in, with, or for 
the sale of any goods, wares, or merchandise, any premium or bonus, 
including stamps, coupons, tickets, certificates, cards, or other similar 
devices which shall entitle the purchaser receiving the same with such 
sale of goods, wares, or merchandise to procure from any person, firm, 
or corporation, any premium or bonus, including goods, wares, or mer- 
chandise free of charge or for less than the retail market price thereof 
upon the production of any number of said stamps, coupons, tickets, cer- 
tificates, cards, or other similar device; and every person, firm, or corpo- 
ration placing premiums or bonuses of goods, wares, or merchandise, 
including such as crockery, chinaware, aluminumware, tinware, granite- 
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ware, or anything else that may be included or contained or delivered with 
packages of any kind of merchandise of any description, shall, before so 
furnishing, selling, or using the same, obtain a separate license therefor 
from the county treasurer of each county wherein such furnishing or sell- 
ing or using of such premiums or bonuses shall take place, for each and 
every store or place of business in that county from which such furnishing 
or selling of premiums or bonuses as herein enumerated, or in which such 


shall take place. 
History: En. Sec. 1, Ch. 17, L. 1917; redeemable in cash only is not prohibited. 
re-en. Sec. 2430, R. C. M. 1921. State v. Lutey Bros., 55 M 545, 179 P 457; 


see, also, Lutey Bros. v. Jackson, 55 M 


NOTE.—This and the three following joe 179 P 459 
5) 5) $ 


sections were repealed by Ch. 56, L. 1949. 


Trading Stamps Licenses€~15(7). 
The use of trading stamps which are 37 C.J. Licenses §§ 77, 78. 
84-2802 


Kepenied HOM’35) «84.9802. (2431) Issuance of license and fee for same. In order to ob- 
Sec. 1.198? tain such license, the person, firm, or corporation applying therefore shall 
pay to the county treasurer of the county for which such license is sought the 
sum of six thousand dollars, and upon such payment being made, the county 
treasurer shall issue to such person, firm, or corporation so paying, a 
license to, for the period of one year, give or furnish or include in or with 
sales of goods, wares, or merchandise, premiums or bonuses, or other 
similar devices, as described in the preceding section, or to pack such 
premiums or bonuses in or deliver same in connection with packages of 
merchandise, aS premiums or bonuses. 
History: En. Sec. 2, Ch. 17, L. 1917; Licenses€=22, 29. 
_ re-en. Sec. 2431, R. C. M. 1921. 37 C.J. Licenses §§ 98-116. 
lie 84-2803. (2432) Contents of license. Such license shall contain the 
si. #58 name of the grantee thereof, the date of its issuance and expiration, and 
name of the town or city or s1gebe in which the same shall be used, and shall 
only operate to license retail sales made in such town, city, or place. 


History: En. Sec. 3, Ch. 17, L. 1917; Licenses¢23. 
re-en. Sec. 2432, R. C. M. 1921. 37 C.J. Licenses § 99. 
84-2804 | 84-2804. (2433) Penalty for violation of law. Any person, firm, or 


(2433 RCM’35) | . : H bal E : 
corporation violating any of the provisions of this act shall, for each single 


Poa offense, be deemed guilty of a misdemeanor, and punished by a fine of not 
less than twenty-five dollars nor more than one hundred dollars, or by im- 
prisonment in the county jail not to exceed sixty days, or by both such fine 
and imprisonment. 


History: En. Sec. 4, Ch. 17, L. 1917; Licenses¢40. 
re-en. Sec, 2433, R. C. M. 1921. 37 C.J. Licenses §§ 151 et seq., 172. 
CHAPTER 29 


LICENSES—HUCKSTERS 


Section 84-2901. “Huckster” defined. 
84-2902. Amount of license. 
84-2903. Application for license. 
84-2904. Issuance of license—filing of application—endorsement. 
84-2905. Penalty for failure to exhibit license. 
84-2906. Punishment for doing business without license. 
84-2907. Interpretation of provisions of law. 
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84-2901. (2429.9) “Huckster”’ defined. Any person engaged or em- 
ployed in the business of buying and selling farm products who disposes of 
such products by selling them at retail to consumers by going from house 
to house, is within the meaning of this act, a huckster.. 


History: En. Sec. 1, Ch. 183, L. 1925. 40 Am. Jur. 938, Peddlers, Transient 
Dealers and Solicitors, §§ 30 et seq. 

Hawkers and Peddlers€=3(2). Who may be classed as “itinerant ven- 

39 C.J.S. Hawkers and Peddlers §1 et dor,” “transient merchant” or the like 

seq. within license regulations. 94 ALR 1076. 


84-2902. (2429.10) Amount of license. Every huckster desiring to do 
business in any county of this state, must, before commencing such business, 
pay to the county treasurer of such county, the sum of fifteen dollars 
($15.00) for a license to conduct such business for a period of six months 
from the date such license is issued. 


History: En. Sec. 2, Ch. 183, L. 1925; LicensesC=29, 
amd. Sec. 1, Ch. 124, L. 1937. 37 C.J. Licenses § 116. 


84-2903. (2429.11) Application for license. Every huckster desiring to 
do business in any county of this state, must before commencing such busi- 
ness, file with the county treasurer of such county, on a form to be provided 
by such treasurer an application in writing, which application shall set 
forth: 

1. Name of applicant. 

2. His place of permanent residence. 

3. Whether acting as principal, agent or employee. 

4. If acting as agent or employee, the name and place of business of his 
principal or employer. 

At the time of filing the application, such huckster must accompany 
the application above provided with the sum specified in the preceding 
section as a license fee. | 


History: En. Sec. 3, Ch. 183, L. 1925. Hawkers and Peddlers¢4. 
39 C.J.S. Hawkers and Peddlers § 7. 
Cross-Reference 


Cities may license peddlers, sec. 11-918. 


84-2904. (2429.12) Issuance of license—filing of application—endorse- 
ment. Upon filing of the application specified in section 84-2903 and upon 
the payment to the county treasurer of the sum specified in section 84-2902, 
the county treasurer shall issue and deliver to the applicant, a license to 
carry on the business of a huckster for a period of six months from the 
date of such license. Such license shall be nontransferable and shall have 
printed across the face thereof in bold type the words “not transferable.” 

The county treasurer shall endorse upon each application the date of 
issuance of the license and shall immediately file such application with the 
county clerk and recorder of his county who shall file the same in his 
office and keep an appropriate index thereof, which shall show the date 
filed, the name of the applicant, and an appropriate reference to the file 
number by which said application may be found. 

History: En. Sec. 4, Ch. 183, L. 1925. 


84-2905. (2429.13) Penalty for failure to exhibit license. Every such 
huckster doing business under the provisions of this act must upon demand 
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of any interested person exhibit his license and permit the same to then and 
there be read by the person making such demand; and any such huckster 
who shall refuse or fail to exhibit his license as above provided is guilty 
of a misdemeanor and shall be fined not less than ten dollars ($10.00) nor 
more than twenty-five dollars ($25.00). 

History: En. Sec. 5, Ch. 183, L. 1925. oe C.J.S. Hawkers and Peddlers §§ 10, 


Hawkers and Peddlers¢=6, 7. 


84-2906. (2429.14) Punishment for doing business without license. 
Every huckster as herein defined, doing business without first obtaining a 
license as required by this act, is guilty of a misdemeanor, and shall be 
punished accordingly, as provided in Title 94. 


History: En. Sec. 6, Ch. 183, L. 1925. Cross-Reference 


Carrying on business without a license, 
penalty, sec. 94-1511. 


84-2907. (2429.15) Interpretation of provisions of law. Nothing in this 
act contained is intended to operate so as to impair or abridge, or interfere 
with, the right of any incorporated municipality within this state, to enact 
local laws or ordinances dealing with the subject of this act. Nothing in 
this act shall be construed so as in any manner to impair, abridge or interfere 
with, the right of a grower or producer of farm products to dispose of 
such products grown or produced by him. 


History: En. Sec. 7, Ch. 183, L. 1925. Hawkers and Peddlers€=1. 
39 C.J.S. Hawkers and Peddlers § 6, 


CHAPTER 30 
LICENSES—ITINERANT MERCHANTS 


Section 84-3001. “Itinerant merchant” defined. 
84-3002. “Established place of business” defined. 
84-3003. Persons not included. 
84-3004. Who shall be exempt—affidavit. 
84-3005. Itinerant merchant license required. 
84-3006. Application for license—fee. 
84-3007. Surety bond. 
84-3008. License, issuance, form and display of. 
84-3009. License nontransferable. 
84-3010. Revocation of license. 
84-3011. Administrative rules. 
84-3012. Offending vehicle to be kept in custody. 
84-3013. Disposition of license fees. 
84-3014. Construction of act. 
84-3015. Penalty. 


84-3001. “Itinerant merchant” defined. For the purpose of this act, 
“itinerant merchant” shall mean any person who buys, or offers to buy, or 
sells, or offers to sell, in this state, at wholesale or retail any produce as 
defined by section 84-3403, who does not hold a license under the provisions 
of chapter 34 of this Title, and transports the same in this state by use of a 
motor vehicle, or by any other method of transportation, except as herein 
otherwise provided, or who has not secured the permit of exemption herein 
provided. 
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History: En. Sec. 1, Ch. 214, L. 1939. 37 C.J. Licenses § 80. 
40 Am. Jur. 938, Peddlers, Transient 
Licenses@16(2). Dealers, and Solicitors, §§ 30 et seq. 


84-3002. “Established place of business” defined. ‘Established place of 
business”, for the purpose of this act, shall mean any permanent warehouse, 
building, or structure, at which a permanent business is carried on as such in 
good faith and not for the purpose of evading this act, and at which stocks 
of the property being transported are produced, stored or kept in quan- 
tities reasonably adequate for, and usually carried for, the requirements of 
such business, and which is recognized, licensed and taxed as a permanent 
business at such place, and shall not mean residences, tents, temporary 
stands or other temporary quarters, any railway car, nor permanent quar- 
ters occupied pursuant to any temporary arrangement. 

History: En. Sec. 2, Ch. 214, L. 1939. 


84-3003. Persons not included. The term “itinerant merchant” shall not 
mean or include the following: ) 


(1) A person using a motor vehicle owned by him, whether operated 
by him or his agent, for the transportation of produce produced by him on 
owned or leased premises, when the entire course of such transportation ex- 
tends not more than one hundred fifty (150) miles from his residence, 
whether such residence be within or without this state. 

(2) Any person handling produce grown by him as herein provided who 
shall have secured from the commissioner of agriculture, labor and industry 
before offering any such produce for sale, a permit of exemption. Such per- 
mit shall be issued by the commissioner of agriculture upon application and 
payment of a fee of one dollar ($1.00), provided the applicant ‘shall, in the 
discretion of the commissioner of agriculture, be able to satisfactorily show 
that he will sell, or offer for sale, only produce of his own production; and 
- when and if issued shall permit the sale of only such produce, and shall be 
forfeited at any time the holder of such permit of exemption shall sell, or 


. offer to sell any produce not of his own production. 


(3) A person transporting property owned by him in a motor vehicle 
owned by him, whether operated by him or his agent, when such trans- 
portation is incident to a business conducted by him at an established place 
of business operated by him, either within or without this state, and when 
said property is being transported to or from an established place of busi- 
ness, operated by him in this state. 

(4) A person transporting property for his own consumption or use 
and not for sale. : 

History: En. Sec. 3, Ch. 214, L. 1939. 


84-3004. Who shall be exempt—affidavit. No person shall be exempt 
from the requirements of this act unless he or the driver of the motor ve- 
hicle upon which his property is being transported, shall, upon the request 
of any peace officer or any person charged with the enforcement of this act, 
including all employees of the department of agriculture, labor and in- 
dustry, execute an affidavit containing such facts as the commissioner of 
agriculture may, in his discretion, require, and deliver the same to sald 
peace officer or such employee. Such affidavit must clearly show that the 
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Comm’r 
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person claiming the exemption is entitled to one or more of the exemptions 
provided in this act. 
History: En. Sec. 4, Ch. 214, L. 1939. 


84-3005. Itinerant merchant license required. No person shall engage 
in business as an itinerant merchant, as defined by this act, without obtain- 
ing from the commissioner of agriculture the license herein required. 

History: En. Sec. 5, Ch. 214, L. 1939. 


84-3006. Application for license—fee. An application for a license to 
engage in business as an itinerant merchant shall be made to the commis- 
sioner of the department of agriculture, labor and industry upon forms to 
be prepared by him. 

A separate application and license shall be required for each motor ve- 
hicle to be operated. Such application shall contain such facts as the com- 
missioner of agriculture shall require. The fee for each license shall be one 
hundred dollars ($100.00) for the calendar year in which it is issued, and 
each license shall expire at the end of the calendar year in which issued. 
The proper fee shall accompany the application. The application shall be 
signed and sworn to by the applicant. 

History: En. Sec. 6, Ch. 214, L. 1939. 


84-3007. Surety bond. No license shall be issued until the applicant 
shall have filed with each application, and the same has been approved by 
the commissioner of agriculture, a surety bond issued by a company author- 
ized to do business in the state in the penal sum of not less than one 
thousand dollars ($1,000), in such form as may be prescribed by the com- 
missioner of agriculture conditioned upon the delivery of honest weights, 
measures, or grades, accurate representation as to quality or class of prod- 
uce, the actual payment of checks, drafts or other obligations delivered by 
the itinerant merchant in exchange for the purchase of such produce, and 
the payment of all obligations incurred by him for the purchase of the same. 

History: En. Sec. 7, Ch. 214, L. 1939. 


84-3008. License, issuance, form and display of. Upon the approval of 


the application and bond and upon compliance with the terms of this act, 


the commissioner of agriculture, labor and industry shall issue to the ap- 
plicant a license as an itinerant merchant in such form as the commissioner 
of agriculture may prescribe. Such license shall at all times be carried by 
the driver of the motor vehicle described and shall at all times be subject to 
inspection by any person. 

History: En. Sec. 8, Ch. 214, L. 1939. 


84-3009. License nontransferable. No license issued pursuant to this 
act may be sold or transferred, and no license may be transferred from one 
vehicle to another, without the written consent of the commissioner of agri- 
culture. 

History: En. Sec. 9, Ch. 214, L. 1939. 


84-3010. Revocation of license. Upon such notice and hearing as the 
commissioner of agriculture may deem proper, he may revoke any license 
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issued under the provisions of this act for failure to comply with any of the 
laws of this state. 
History: En. Sec. 10, Ch. 214, L. 1939. 


84-3011. Administrative rules. The commissioner of agriculture, labor 


and industry shall make and enforce such rules for the administration ofr 1 
|Commr 
lof Ag. 


this act as he may deem necessary and proper. 
History: En. Sec. 11, Ch. 214, L. 1939. 


84-3012. Offending vehicle to be kept in custody. Any motor vehicle 
operated in violation of this act shall be kept in the custody of any person 
authorized to enforce any of the laws of this state, or in the custody of any 
person authorized to enforce this act including all employees of the depart- 
ment of agriculture, labor and industry, and shall not be operated except 
under his or their authority and solely for the purpose of taking it to the 
nearest convenient place of custody, until the provisions of this act have 
been complied with. 

History: En. Sec. 12, Ch. 214, L. 1939. 


84-3013. Disposition of license fees. All sums received from license 
fees under this act by the commissioner of agriculture, shall be by him 
deposited with the state treasurer, and shall be used to defray the cost of 
administration and enforcement of this act. 

History: En. Sec. 13, Ch. 214, L. 1939. 


84-3014. Construction of act. Nothing in this act shall be construed to 
repeal or amend any statute delegating authority to any county or municipal 
corporation to license, tax, or regulate peddlers or itinerant merchants. This 
act shall not be construed as repealing or amending any of the provisions 
of chapter 34 of this Title. 

History: En. Sec. 14, Ch. 214, L. 1939. 


84-3015. Penalty. Any person violating any provision of this act shall 
be guilty of a misdemeanor, and shall upon conviction thereof, be punished 
by a fine of not less than twenty-five dollars ($25.00) and not more than 


two hundred dollars ($200.00). 

History: En. Sec. 15, Ch. 214, L. 1939. Cross-Reference 

Carrying on business without license, 
penalty, sec. 94-1511. 


CHAPTER 31 
LICENSES—ITINERANT VENDORS 


Section 84-3101. License of itinerant vendor of drugs, ete. 
84-3102. . Definition of terms. 
84-3103. Amount of license. 
84-3104. Application for license. 
84-3105. Bond required if deposit taken on orders for future delivery. 
84-3106. Issuance of license—filing of application—endorsement. 
84-3107. Penalty for failure to exhibit license. 
84-3108. Punishment for doing business without license. 
84-3109. Interpretation of provisions of law. 


84-3101. (2429) License of itinerant vendor of drugs, etc. Any itiner- 
ant vendor of any drug, poison, ointment, or appliance of any kind intended 
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for treatment of any disease or injury, who shall, by writing or printing, or 
any other method, publicly profess to cure or treat disease or injury, or 
deformity, by any drug, nostrum, or manipulation or other expedient, shall 
pay a license of fifty dollars per annum in each county in which he may 
offer to do business, or according to the usual laws in force for that purpose. 


History: En. Sec. 655, Pol. C. 1895; Licenses€15(2), 29. 
re-en. Sec. 1637, Rev. C. 1907; re-en. Sec. 37 C.J. Licenses §§ 80, 116. 
2429, R. C. M. 1921. 40 Am. Jur. 938, Peddlers, Transient 
Dealers and Solicitors, §§ 30 et seq. 
Cross-Reference Who may be classed as “itinerant ven- 


Cities may license peddlers, sec. 11-918. dor,’ “transient merchant” or the like 
within license regulations. 94 ALR 1076. 


84-3102. (2429.16) Definition of terms. Any person engaged or em- 
ployed in the business of retailing to consumers by going from consumer to 
consumer, either on the streets or to their places of residence or employ- 
ment, and there soliciting, selling, or offering to sell, or exhibiting for sale, 
by sample, by catalogue, or otherwise, or taking orders for future delivery of 
any goods, wares or merchandise, or for services to be performed in the 
future, is within the meaning of this act, an “itinerant. vendor”; a “con- 
sumer’ is “one who uses, and by using, destroys the value of the article 
purchased.” This act shall in no way affect any person, firm, co-partner- 
ship or corporation with a commercial rating and who maintain a perma- 
nent place of business in the state of Montana. 

History: En. Sec. 1, Ch. 184, L. 1925. nonresident of Montana prior to the intro- 


NOTE.—Sections 84-3102 to 84-3109 duction of such goods in the state. Opin- 
(2429.16 to 2429.23) held unconstitutional ions of Attorney General Vol. 11, p, 141. 
as violating section 8, article I of the : 
United States Constitution insofar as they ’ 
attempt to impose a license for persons Licenses€—15 (2). 
selling or seeking to sell the goods of a 37 C.J. Licenses § 80. 


84-3103. (2429.17) Amount of license. For the purpose of defraying 
the expenses of regulation under this act, every itinerant vendor desiring to 
do business in any county of this state must, before commencing such busi- 
ness, pay to the county treasurer of such county the sum of fifteen ($15.00) 
dollars for a license to conduct such business for a period of one (1) year 
from the date such license is issued. 

History: En. Sec. 2, Ch. 184, L. 1925; 40 Am. Jur. 938, Peddlers, Transient 


amd. Sec. 1, Ch. 109, L. 1937. Dealers, and Solicitors, §§ 30 et seq. 
Who may be classed as “itinerant ven- 
Licenses€=29. dor,” “transient merchant” or the like 
37 C.J. Licenses § 116. within license regulations. 94 ALR 1076. 


84-3104. (2429.18) Application for license. Every itinerant vendor 
desiring to do business in any county of this state, must before commencing 
such business file with the county treasurer of such county, on a form to be 
provided by such treasurer, an application in writing subscribed and sworn 
to by such applicant before an officer in this state authorized to take oaths, 
which application shall set forth: 

1. Name of applicant. 

2. His place of permanent residence. 

3. His local headquarters, if any. 

4. Time of his arrival in the county. 
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5. County from which last license, if any, received. 

6. Whether acting as principal, agent or employee. 

7. If acting as agent or employee, the name and place of business of 
his principal or employer. 

8. If an agent, as part. of application, principal’s acknowledgment of 
such agency must accompany application. 

9. Brief descriptive list of articles to be offered for sale, or service to 
be performed. 

10. Whether payments or deposits of money are collected when orders 
are taken, or in advance of final delivery. 

At the time of filing the application, such itinerant vendor must accom- 
pany the application above provided with the sum specified in the preceding 
section as a license fee. 


History: En. Sec. 3, Ch. 184, L. 1925.  Licenses€=22. 
387 C.J. Licenses § 98. 


84-3105. (2429.19) Bond required if deposit taken on orders for future 
delivery. Every application made by an itinerant vendor taking orders for 
future delivery and collecting advance payments, deposits or guarantees 
thereon, under the terms of the preceding sections, shall be accompanied by 
a bond in the penal sum of $250.00 to said county treasurer, executed by a 
surety company licensed to do business in this state, or by two responsible 
freeholders residing in the county and whose names appear upon the assess- 
ment roll of said county (or in lieu thereof a cash bond of equal amount) 
and to be approved by said county treasurer, conditioned upon making of 
final delivery of the goods ordered or the services to be rendered, in aceord- 
ance with the terms of such order, or failing therein, that the monies ad- 
vanced by his customers be refunded. Any person aggrieved by the action 
or misrepresentation of any such itinerant vendor shall have a right of action 
on the bond for the recovery of his money advanced or damages and costs. 
Such bond shall remain in full force and effect for a period of six months 
after the expiration of any such license, and shall be held to assure only 
business transacted under the authority of the license issued pursuant to 
the application which such bond accompanied. 


History: En. Sec. 4, Ch. 184, L. 1925. Licenses€—26. 
37 C.J. Licenses §§ 95, 164. 


84-3106. (2429.20) Issuance of license—filing of application—endorse- 
ment. Upon filing of the application prescribed in section 84-3104, or the 
filing of such application and the bond prescribed in section 84-3105, in 
proper form, and upon the payment to the county treasurer of the sum re- 
quired by section 84-3103, the county treasurer shall issue and deliver to the 
applicant, a license to carry on the business described in such application in 
the county in which such license is so issued, for a period of ninety days from 
the date of such license. Such license shall be nontransferable and shall 
have printed across the face thereof in bold type, the words “not trans- 
ferable.”’ 

The county treasurer shall endorse upon each application the date of 
issuance of the license and shall immediately file such application with the 
county clerk and recorder of his county, who shall file the same in his 
office and keep an appropriate index thereof, which shall show the date 
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filed, the name of the applicant and an appropriate reference to the file 
number by which said application may be found. 


History: En. Sec. 5, Ch. 184, L. 1925. Licenses©—22, 37. 
-37 CJ. Licenses §§ 98-107. 


84-3107. (2429.21) Penalty for failure to exhibit license. Every such 
itinerant vendor doing business under the provisions of this act must upon 
demand of any person exhibit his license and permit the same to then and 
there be read by the person making such demand; and any such itinerant 
vendor who shall wilfully refuse or fail to exhibit his license as above pro- 
vided is guilty of a misdemeanor and shall be fined not less than one 
hundred ($100.00) dollars nor more than two hundred fifty ($250.00) dollars 
for each offense. 


History: En. Sec. 6, Ch. 184, L. 1925; Licenses@—40. 
amd. Sec. 2, Ch. 109, L. 1937. 37 C.J. Licenses §§ 151 et seq., 172. 


84-3108. (2429.22) Punishment for doing business without license. 
Every itinerant vendor as herein defined, doing business without first ob- 


taining a license as required by this act is guilty of a misdemeanor, and shall 
be punished accordingly. 


History: En. Sec. 7, Ch. 184, L. 1925. Liability to penalty imposed for failure 
to pay tax of one who in good faith con- 
Cross-Reference tested its validity. 147 ALR 142. 


Carrying on business without license, 
penalty, sec. 94-1511. 


84-3109. (2429.23) Interpretation of provisions of law. Nothing in 
this act contained, is intended to operate so as to interfere with the power 
of the United States to regulate commerce between the states as such power 
is defined by the supreme court of the United States. Nothing in this act 
contained is intended to operate so as to impair or abridge, or interfere 
with, the right of any incorporated municipality within this state, to enact 
local laws or ordinances dealing with the subject of this act provided that 
such municipality shall not impose any license fees in excess of twice the 
amount provided herein for county license fees. 

History: En. Sec. 8, Ch. 184, L. 1925. 


CHAPTER 32 
LICENSES—MISCELLANEOUS COUNTY 


Section 84-3201. Billiard tables—pawnbrokers—theaters—intelligence offices—shooting 
gallery. 
84-3202. Railways acting as warehouses. 
84-3203. License of manufacturer of soft drinks. 
84-3204. Keeper of skating rink or merry-go-round. 
84-3205. Moving picture shows—amount of license. 
84-3206. Laundries. 
84-3207. Architects, builders, contractors, manufacturers. 
| 84-3208. Manufacturers of malt. 


84-8201 | 
2434 RCM’ i ilur i 
Amep a a = | 84-3209. Penalty for failure to procure license. 


Sec. 1, P. 155 


— 84-3201. (2434) Billiard tables — pawnbrokers—theaters—intelligence 
offices—shooting gallery. License must be obtained for the purposes herein- 
after named, for which the county treasurer must require payment as 
follows: 
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1. Each proprietor of a billiard, pool, or bagatelle table not kept ex- 
clusively for family use, for each table three dollars and seventy cents per 
quarter ; and for a bowling alley, five dollars per quarter for each alley; but 
no license must be granted for a term less than three months. 

2. The manager or lessee of every theater (not a variety or concert 
theater) one hundred dollars per annum; except that in towns of a popula- 
tion of three thousand five hundred or less, in cases where no monthly 
license is paid, a license of two dollars for each single performance must be 
paid ; for each single exhibition of opera or concert singer (not exhibited in 
any theater where a yearly license is paid), three dollars; for minstrels, 
legerdemain, or shows not herein provided for, five dollars for each single 
performance (when not in a theater where a yearly license is paid); for 
each variety or concert theater, whether an admittance fee is charged or 
not, seventy-five dollars per month; for every circus or menagerie, including 
side-shows, one hundred and twenty-five dollars per day; but no license 
must be collected from any amateur exhibition or concert for school or 
charitable or religious purposes, from any county, distriet or state agri- 
cultural fairs, rodeo associations, or from any veterans organizations not 
conducted for private gain. 

Provided the county treasurer shall not issue any license for circuses, 
side-shows, carnivals, menageries, wild west shows, animal shows or tent 
shows to be held or performed within a period of thirty days just prior to 
or during the holding of any local, county, district or state fair or rodeo 
without first obtaining the written consent of the board of county commis- 
sioners of the county where application is made for such licenses to operate 
such shows. 

3. For each pawnbroker, fifty-five dollars per quarter. 

4. For each keeper of an intelligence office, ten dollars per quarter. 

5. For each keeper of a shooting gallery, for gain, fifteen dollars per 
quarter. 


History: En. Sec. 1, Ch. 117, L. 1903; 
re-en. Sec. 2758, Rev. C. 1907; re-en. Sec. 
2434, R. C. M. 1921; amd. Sec. 1, Ch. 44, 
L. 1935; amd. Sec. 1, Ch. 94, L. 1945. Cal. 
Pol. C. Sec. 3380. 


rel. Griffin v. Greene et al. 104 M 460, 
464, 67 P 2d 995. 


Licenses€11(1), 17(2), 29; Pawnbro- 
kers and Money Lenders¢4; Theaters and 
Shows¢=3s. 


Cross-References 37 C.J. Licenses §§ 73, 87, 116; 48 C.J. 


Carrying on business without license, 
penalty, sec. 94-1511. 

Cities may license circuses, sec. 11-918. 

Cities may license pawnbrokers, sec. 
11-918. 

Cities may license pool tables and bowl- 
ing alleys, sec. 11-918. 

Cities may license shooting galleries, sec. 
11-918. 

Pawnbroker’s license, secs. 66-1601, 94- 
3701. 


References 


Cited or applied as section 2758, revised 
codes, in Equitable Life Assur. Co. v. 
Hart, 55 M 76, 84, 173 P 1062; State ex 


84-3202. 


(2435) Railways acting as warehouses. 


Pawnbrokers and Money Lenders § 6; 62 
C.J. Theaters and Shows § 21 et seq. 

40 Am. Jur. 695, Pawnbrokers 
Money Lenders, § 7. 

Enforcement of contract by unlicensed 
lenders. 30 ALR 876. 

Necessity of dealer’s license to authorize 
sale of articles taken as security or to 
satisfy a debt. 36 ALR 684. 

Validity of license tax or fee on show 
or place of amusement. 58 ALR 1340. 

Commercial agency’s failure to procure 
license as affecting enforceability of con- 
tract. 118 ALR 661. 

Refusal of amusement license or permit 
as subject to judicial review. 124 ALR 247. 


and 


Each railway com- 


pany acting in the capacity of a warehouse for the purpose of storing and 
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207 P.(2d) 980 
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distributing goods, except any other than the capacity of common carriers, 
shall pay a license of ten dollars ($10.00) per quarter in each county in 
which said business may be carried on. 

History: En. Sec. 1, Ch. 22, L. 1907; 
Sec. 2763, Rev. C. 1907; amd. Sec. 1, Ch. 


100, L. 1917; re-en. Sec. 2435, R. C. M. 
1921; amd. Sec. 5, Ch. 28, Ex. L. 1933. 


84-3203. (2436). License of manufacturer of soft drinks. Every manu- 
facturer of nonintoxicating beverages, pop, soda waters, or other light drinks 
put up in bottles or other containers, in all cities having a population of 
ten thousand people or over, shall. pay a license of sixty dollars semi- 
annually; in all cities or towns of more than five thousand and less than 
ten thousand in population, shall pay a license of forty dollars semi- 
annually; and in all cities or towns with a population of less than five thou- 
sand shall pay a license of twenty-five dollars semi-annually. 


History: En. Sec. 3, p. 199, L. aie 
re-en. Sec. 2770, Rev. C. 1907; amd. Sec. 1 


Warehousemen¢6. 
67 C.J. Warehousemen § 9. 


section 2770, revised codes, in Equitable 
Life Assur. Co. v. Hart, 55 M 76, 81, 173 


Ch. 26, L. 1921; re-en. Sec. 2436, R. C. M. . 


1921. 


References 


Cited or applied as section 4068, polit- 
ical code, before amendment, in State v 
Courtney, 27 M 378, 382, 71 P 308; as 


84-3204. 


P 1062; State v. Yale Oil Corp. of South 
Dakota, 88 M 506, 510, 295 P 255. (9 


Licenses€-12, 29. 

37 C.J. Licenses §§ 73, 116. 

Power to require license to operate fac- 
tory or workshop. 38 ALR 1538. 


(2438) Keeper of skating rink or merry-go-round. Every 


keeper of a roller or ice-skating rink or merry-go-round in cities or towns 
of three thousand people and upward must procure a license and pay there- 
for the sum of fifteen dollars per quarter; and in towns of one thousand and 
less than three thousand people, ten dollars per quarter; and in towns of 


less than one thousand inhabitants, five dollars per quarter. 


History: En. Sec. 4077, Pol. C. 1895; 
re-en. Sec. 2775, Rev. C. 1907; re-en. Sec. 
2438, R. C. M. 1921; amd. Sec. 1, Ch. 66, L. 
1945. 


Theaters and Shows¢=3. 
84-3205. 


(2439) Moving picture shows—amount of license. 


62 C.J. Theaters and Shows § 21 et seq. 

Validity of license tax or fee on place 
of amusement. 58 ALR 1340. 

Refusal of amusement license: or permit 
as subject to judicial review, 124 ALR 247. 


No license 


shall be required for the operation or exhibition of moving picture shows in 


any city, town, or village where the population does not exceed one thousand 


five hundred. In all other cities the license shall be twenty-five dollars 


per year. 
History: En. Sec. 1, Ch. 81, Ty “1913; 
re-en. Sec. 2439, R. C. M. 1921. 
Cross-Reference 
Moving picture shows, 
84-3301 et seq. 
NOTE.—This section held impliedly re- 
pealed by Chapter 91, L. 1937 (84-3301 to 
84-3307) fixing the amount and for col- 
lection of licenses on moving picture thea- 


84-3206. (2440) Laundries. 


licensing, secs. 


ters. Opinions of Attorney General Vol. 
18, No. 196. 


te 


aan 


References 


Colwell v. City of Great Falls, 117, M 
126, 143, 157 P 2d 1013. 


Theaters and Shows¢=3. ’ 
62 C.J. Theaters and Shows § 21 et seq. 


Every person engaged in laundry business, 


other than the steam-laundry business, shall pay a license of ten dollars per 
quarter; provided, that this act shall not apply to the women engaged in the 
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84-3208 


laundry business, where not more than two women are engaged or em- 
ployed or kept at work, and said license shall be for one place of business 


only. 


History: En. Sec. 4, p. 200, L. 1897; 
re-en. Sec. 2776, Rev. C. 1907; re-en. Sec. 
2440, R. C. M. 1921. 


Constitutionality 


Validity of license tax upon laundries 
upheld. State ex rel. Sam Toi v. French, 
17 M 54, 41 P 1078; State v. Camp Sing, 
18 M 128, 44 P 516. 

The legislature is not required to tax 
all occupations equally or uniformly; hence 
it had power to single out proprietors 
of hand laundries and compel them to 
pay a license; and so long as the law 
was uniform as to all persons operating 
such laundries, there was no denial of the 
equal protection of the laws. Quong Wing 
v. Kirkendall, 39 M 64, 69, 101 P 250; 
affirmed in 223 U. S. 59, 63, 56 L. Ed. 
350, 32 Sup. Ct. 192. 

Id. Assuming that this section classifies 
laundries for license purposes, into steam 


84-3207. (2441) Architects, 


builders, 


‘laundries and laundries operated by hand, 


such classification is not arbitrary or un- 
reasonable. ' 
This section is not, because of the ex- 
emptions therein contained, an unconsti- 
tutional denial of the equal protection of 
the laws. Quong Wing v. Kirkendall, 223 
U.S. 59, 56 L. Ed. 350, 32 Sup. Ct. 192. 


References 


Cited or applied as section 2776, revised 
codes, in Quong Wing v. Kirkendall, 47 
M ‘16,17, 180 P"2; 


Licenses€—11(1), 29. 

37 C.J. Licenses §§ 73, 116. 

33 Am. Jur. 359, Licenses, § 34. 

Privilege tax in respect of business ‘in- 
volving continuous passage and repassage 
over state lines of laundry or other articles 
for use and the return of same or similar 
articles to user. 153 ALR 830. 


contractors, manufacturers. 


Every architect, builder, contractor, or manufacturer, doing a business of 
more than fifteen thousand dollars per year, must pay a license of ten dollars 


per quarter. 


History: En. Sec. 4082, Pol. C. 1895; 
re-en. Sec. 2778, Rev. C. 1907; re-en. Sec. 
2441, R. C. M. 1921. 


Constitutionality 


The tax imposed by this section upon 
a manufacturer is the license or occupa- 
tion tax provided for by the last sentence 
of section 1, article XII, of the constitu- 
tion, and is not controlled by the uniform- 
ity clause contained in section 11 of the 
same article; hence such license tax may 
be graduated according to the amount of 


business done and is. not open. to, attack. . 


as being discriminatory because one do- 
ing a business of $15,000 or less a year is 
relieved from the payment thereof. State 
v. Hennessey Co., 71 M 301, 303 et seq,, 
230 P 64. 


Who Are Manufacturers 


A merchant tailor is. not a manufac-, 
turer within the meaning of this section. 
State v. Johnson, 20 M 367, 369, 51 P 
820. 


84-3208. 


Held, that a company conducting a 
bakery is a manufacturer within the 
meaning of this section, providing for the 
payment of a license of ten dollars per 
quarter by every manufacturer doing a 
business of more than $15,000 per year; 
a manufacturer being one who produces 
articles for use from either raw or manu- 
factured materials by giving to them new 
forms, qualities, properties or combina- 
tions. 


References 

Cited or applied as section 2778, revised 
codes, in Equitable Life Assur. Co. v. Hart, 
55 M 76, 84, 173 P 1062. 


LicensesG11(4, 5), 12, 29. 
“37 C.J. Licenses §§ 73, 75, 116. 
3 Am. Jur. 998, Architects, § 3. 


Architect’s failure to procure license as 
affecting enforceability of contract. 118 
ALR 651. 


(2442) Manufacturers of malt. Every manufacturer of malt, 


when not engaged in the manufacture of malt liquors in the state of Mon- 
tana, must pay a license of one hundred dollars per annum. 


History: En. Sec. 5, p. 200, L. 1897; 
re-en. Sec. 2779, Rev. C. 1907; re-en. Sec. 
2442, R. C. M. 1921. 


References 


Cited or applied as section 4083, polit- 
ical code, in State v. Courtney, 27 M 378, 
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382, 71 P 308; as section 2779, revised 
codes, in Equitable Life Assur. Co. v. 
Hart, 55 M 76, 84, 173 P 1062. 


84-3209. (2443) Penalty for failure to procure license. Every person 
who commences or carries on a business, trade, profession, or calling, for 
the transaction or carrying on of which a license is required by the pro- 
visions of any of the license laws of the state of Montana, without taking out 
or procuring such license is guilty of a misdemeanor, and shall, unless spe- 
cific punishment is prescribed by some other law of this state, be punish- 
able as in the case of other misdemeanors and in addition thereto shall 
be liable to a penalty of ten per cent. of the amount of said license, which 
said penalty must be added to the amount of said license, and collected 
by the county treasurer at the time of the collection of the license, but 
the payment of said penalty shall in no event relieve any person from 
prosecution for such misdemeanor. 


History: En. Sec. 6, p. 200, L. 1897; 
re-en. Sec. 2780, Rev. C. 1907; amd. Sec. 
1, Ch. 25, L. 1921; re-en. Sec. 2443, R. C. 
M. 1921. 


Licenses€—12, 29, 
37 C.J. Licenses §§ 73, 116. 


the license required. State ex rel. Carter 
v. Kall, 538 M 162, 165, 162 P 385. 


References 


Foorman v. Boland, 59 M 185, 196 P 147. 
Cross-Reference 


Carrying on business without license, 
penalty, sec. 94-1511. 


Licenses¢—40, 41. 
37 C.J. Licenses §§ 145 et seq., 151 et 


Operation and Effect 

This section does not authorize an action 
to collect a license tax, but merely im- 
poses a penalty for doing business without 


seq., 172. 
Liability to penalty imposed for failure 


to pay tax of one who in good faith con- 
tested its validity. 147 ALR 142. 


CHAPTER 33 
LICENSES—MOVING PICTURE THEATERS 


Section 84-3301. License required for operating movie theaters. 


84-3302. Application for license. 

84-3303. State board of equalization to issue license. 
84-3304. Quarterly renewal of licenses. 

84-3305. License fees. 

84-3306. Penalty for violation of act. 

84-3307. Exceptions, 


84-3301. License required for operating movie theatres. It shall be un- 
lawful for any person, firm, corporation, association or copartnership, either 
foreign or domestic, to operate, maintain, open or establish any movie 
theatre, without first having obtained a license to do so from the state board 
of equalization as hereinafter provided. 


History: En. Sec. 1, Ch. 91, L. 1937. pose; and a license tax imposed for the 


privilege of doing business is not subject 
to the uniformity provisions of art. XII, 
secs. 1 and 11, const.; also held, not in 


Cross-Reference 
County or city license, secs. 84-3201, 84- 


3205. conflict with the fourteenth amendment 
ae : of the U. S. Constitution. State ex rel. 
Constitutionality: Griffin v. Greene, 104 M 460, 462, 463, 


Ch. 91, 1. 1937 (84-3301 et seq.) provid- 
ing for the licensing of moving picture 
theaters, held not open to the constitu- 
tional objection contained in art. V, sec. 
19, that as finally passed it was so altered 
or amended as to change its original pur- 


465, 67 P 2d 995. 


Not Unlawful Discrimination 


Ch. 91, 1. 1937 (84-3301 et seq.) operat- 
ing alike upon all operators of moving pic- 
ture theaters, and allowing all an exemp- 
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tion of $3,000 gross income from the li- 
cense tax imposed, held not subject to the 
claim of unlawful discrimination, exclusion 
of vaudeville from statute not rendering 
classification arbitrary. State ex rel. Grif- 
fin v. Greene, 104 M 460, 463, 67 P 2d 995. 


84-3305 


Theaters and Shows¢=3. 

61 C.J. Theaters and Shows § 21 et seq. 

Validity of license tax or fee on show 
or place of amusement. 58 ALR 1340. 

Refusal of amusement license or per- 
mit as subject to judicial review. 124 ALR 


247s 
References 


Colwell v. City of Great Falls, 117 M 
126, 143, 157 P 2d 1013. 


84-3302. Application for license. Any person, firm, corporation, asso- 
ciation or copartnership desiring to operate, maintain, open or establish a 
movie theatre in this state shall apply to the state board of equalization for 
a license to do so. The application for a license shall be made on a form 
which shall be prescribed and furnished by the state board of equalization, 
and shall set forth the name of such movie theatre, the owner, manager, 
trustee, lessee, receiver or other person desiring such license; the location, 
including the street number of such movie theatre, and other such facts as 
the state board of equalization may require. If the applicant desires to 
operate, maintain, open or establish more than one such movie theatre, 
he shall make a separate appheation for a license to operate, maintain, een 
or establish each such movie theatre. 

History: En. Sec. 2, Ch. 91, L. 1937. 


84-3303. State board of equalization to issue license. As soon as prac- 
ticable after the receipt of any such application, the state board of equal- 
ization may, if the application is found to be satisfactory and if the license 
fees as herein prescribed shall have been paid, issue to the applicant a license 
for such movie theatre, for which an application for a license shall have been 
made. Each licensee shall display the license so issued in a conspicuous place 
in the movie theatre for which said license is issued. 

History: En. Sec. 3, Ch. 91, L. 1937. 


84-3304. Quarterly renewal of licenses. All licenses shall be issued 
quarterly on the first day of April, July, October and January. On or before 
the first day of each such quarter every person, firm, corporation, association 
or copartnership coming under the provisions of this act shall apply to the 
state board of equalization for a renewal of such license. 

History: En. Sec. 4, Ch. 91, L. 1937. 


84-3305. License fees. Every person, firm, corporation, association or 
copartnership, opening, establishing, operating or maintaining moving pic- 
ture theatres within the state under the same management, supervision or 
ownership, shall pay the license fees hereafter prescribed for the privilege 
of establishing, operating or maintaining such movie theatres. The license 
fees herein prescribed shall be paid annually. 

The license fees herein prescribed are payable quarterly on the first day 
of April, July, October and January of each year and shall be as follows: 

One and one quarter (1144) per centum of the gross proceeds from the 
sale of tickets of admission in excess of the sum of three thousand dollars 
($3,000.00) per quarter. 

History: En. Sec. 5, Ch. 91, L. 1937. 
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84-3306. Penalty for violation of act. Any person, firm, corporation, 
copartnership, or association who shall violate any of the provisions of this 
act shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be fined any sum not less than one hundred dollars ($100) nor more 
than five hundred dollars ($500.00), and no such license shall be issued to the 
violator for a period of three (3) years next succeeding the conviction. 

History: En. Sec. 6, Ch. 91, L. 1937. 


84-3307. Exceptions. No such license fee shall be collected from any 
school, church, or charitable organization. 
History: En. Sec. 8, Ch. 91, L. 1937. 


CHAPTER 34 
LICENSES—PRODUCE WHOLESALERS 


Section 84-3401. Produce wholesaler, meaning of term. 
84-3402. Produce wholesalers’ license—who shall pay. 


Tit. 84, C. 34 | 84-3403. Definitions. 

(2443.1— | 84-3404. Application for license—contents—bond—expiration date—schedule of 
Can 5) commissions and charges to be filed. 

(SAL. *38, | 84-3405. Investigation of applicant—hearings—findings of commissioner. 

C. 164) | 84-3406. Records to be kept—contents. 

192 P.(2d) 318 84-3407. Inspection and report concerning produce. 


84-3408. Enforcement of provisions of act—hearings. 

84-3409. Record of proceedings and hearings to be kept by commissioner—record 
on review. 

84-3410. Appeal to district court. 

84-3411. Time for appeal. 

84-3412. Notice on appeal—certification of record to district court. 

84-3413. Regulations for enforcement of act may be made by commissioner. 

84-3414. Cooperation with similar agencies. 

84-3415. Disposition of license fees. 

84-3416. Violation of provisions or regulations deemed misdemeanor—penalty. 


84-3401. (2443.1) Produce wholesaler, meaning of term. For the pur- 
pose of this act any person who shall buy to sell at wholesale, or contract to 
buy to sell at wholesale, or who shall handle at wholesale for the purpose of 
resale, or who shall handle at wholesale on account of, or as agent for 
another, any produce as herein defined; shall be deemed a dealer at whole- 
sale. Provided, that a trucker operating for hire under an M. R. C. license 
and not buying or selling any produce as herein defined, shall not come 
under the provisions of this act. Provided further, that the provisions of 
this act shall not apply to dealers at retail. 

History: En. Sec. 1, Ch. 164, L. 1933. Licenses€16 (2). 
37 C.J. Licenses § 78. 

84-3402. (2443.2) Produce wholesalers’ license—who shall pay. No 
person shall engage in, or purport to be engaged in, or hold himself out as 
being engaged in the business of a dealer at wholesale, or as being a dealer 
at wholesale, as defined in this act, unless he shall be licensed to carry on 
such business by the commissioner. Provided, that the provisions of this 
act shall not apply to a farmer or gardener selling his own products, but 
who shall whenever called upon to do so by an inspector furnish. a sworn 
statement that the goods handled by him were actually grown by him 
and the inspector is hereby authorized for the purpose of this act to ad- 
minister the oath. 
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History: En. Sec. 2, Ch. 164, L. 1933; 33, Am. Jur..321, Licenses, generally, 
amd. Sec. 1, Ch, 173, L. 1935. Failure to procure occupational or busi- 
ness license or permit as affecting validity 
LicensesG16(2). or enforceability of contract. 30 ALR 834. 


37 C.J. Licenses § 78. 


84-3403. (2443.3) Definitions. a. The term “produce” as used in this 
act shall mean and include the natural products of the farm,’ and natural 
products of the orchard, vineyard, garden and‘apiary, raw and manufac- 
tured; (except grains, apie products, livestock, poultry and poultry i 
ets)?! when handled for the purpose of resale. 

b. The term “person” shall mean an individual, or group of persons, 
exchange, firm, copartnership, corporation or association. 

ce. The term “commissioner” shall mean the commissioner of agricul- 
ture of the state of Montana. 


History: En. Sec. 3, Ch. 164, L. 1933. Licenses€~16 (2). 
( 37 C.J. Licenses § 78. 


84-3404. (2443.4) Application for license—contents—bond—expiration 
date—schedule of commissions and charges to be filed. Licenses to engage 
in the business of a dealer at wholesale within the state of Montana’ shallbe 
issued by the commissioner to such reputable persons as shall apply there- 
for, pay the prescribed fee and comply with the conditions herein speci- 
fied: to-wit: 

a. The application shall be in writing; accompanied by the puésatib ad 
fee, and under oath shall set forth the place where the applicant intends 
to carry on the business for which the license is desired, anda separate 
license shall be required for each place of business, and for the purpose of 
this act each truck used for assembling and distributing produce. other 
than from a permanently established place of business through which all 
business of sales and accounts are handled shall be considered a separate 
place of business; the estimated amount of business to: be done monthly; the 
full names of the persons constituting the firm, in case the applicant is: a 
copartnership; the names of the officers of the corporation and where in- 
corporated, if a corporation; and a financial statement showing the value 
and character in a general way of the assets and the amount of liabilities 
of the applicant. | 

b. Before issuing any license as provided by this act, the commis- 
sioner shall require the applicant to execute and file with him a good and 
sufficient bond to the state of Montana in an amount to be fixed by the 
commissioner based on the monthly business to be transacted by the appli- 
cant, said bond to be not less than one thousand dollars ($1,000.00). The 
commissioner may from time to time require additional bond»should. the 
business transacted warrant such increase under penalty of revoking the 
license. Said bond to be executed by the applicant as principal and a 
surety company authorized to do business in this state as surety; the form 
thereof to be fixed by the commissioner, conditioned for the faithful per- 
formance of his duties as a dealer at wholesale; for the observance of 
all laws relating to the carrying on of the business of a dealer at whole- 
sale; for the payment, when due, of the purchase price of produce _pur- 
chased by him; for the prompt reporting of sales as required by law to all 
persons consigning produce to the dealer as licensee for sale on commis- 
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sion and the prompt payment to persons entitled thereto of the proceeds 
of such sales less lawful charges, disbursements and commission. Such bond 
shall cover all wholesale produce business transacted in whole or in part 
within the state of Montana. 

ce. All licenses shall expire December 31st of each year; the license, or 
a certified copy thereof, shall be kept posted in the office of the licensee 
at each place within the state where he transacts business; the fee for each 
license shall be one hundred dollars ($100.00) and for each certified copy 
thereof one dollar ($1.00). Except that where a truck is the place of 
business the license fee for the first truck shall be one hundred dollars 
($100.00) and for each additional truck fifty dollars ($50.00). 

d. The applicant shall file with the commissioner a schedule of his 
commissions and charges for services in connection with produce handling 
on account of or as agent for another. 


History: En. Sec. 4, Ch. 164, L. 1933; Licenses@22, 26, 29. 
amd. Sec. 2, Ch. 173, L. 1935. 37 C.J. Licenses §§ 95, 98, 116, 164. 


84-3405. (2443.5) Investigation of applicant—hearings—findings of 
commissioner. The commissioner shall examine such application and cause 
an investigation to be made of said applicant and his business, business 
rating, character and reputation. If, from such examination and investiga- 
tion the commissioner shall determine that the said applicant is in the matter 
of his business, business rating, character and reputation not properly 
qualified to engage in business as a dealer, he shall refuse to grant a license 
and shall deny the application, and notify the applicant in writing of his de- 
cision. Any applicant whose application is denied by the commissioner 
may within ten (10) days after the mailing of said notice of rejection, 
petition said commissioner for a hearing and thereupon said commissioner 
Shall afford applicant an opportunity for a hearing on a date not less than 
ten (10) nor more than twenty (20) days after the receipt of said petition. 
Any and all persons who may have objected to the licensing of applicant 
shall be given at least ten (10) days’ notice of said hearing by mail. Said 
hearing shall be informal and the commissioner shall hear any and all evi- 
dence which may be offered or adduced either for or against said applicant, 
in the matter of his business, business rating, character and reputation. 
After hearing all such evidence, the commissioner shall make his findings 
of fact on which he may again deny the said application or grant the same as 
he finds the facts to be, and the said findings of fact made by the commis- 
sioner shall be conclusive, subject however, to the right of appeal as herein- 
after provided. 

History: En. Sec. 5, Ch. 164, L. 1933. 


84-3406. (2443.6) Records to be kept—contents. Every dealer in prod- 
uce shall make and keep a full and complete record of all produce handled 
by him covering the following facts: 

The name and address of the producer or shipper. 

The date of receipt of each consignment. 

The kind and quantity of produce received. 

The agreed purchase price or commission charged, 

Date of sale. Lo hile ie 
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f. Price at which sold. 

g. The name of the person, firm or corporation to whom sold. 

h. An itemized statement of charges to be paid by the producer in 
connection with the sale. 

i. The above information and record shall be open for confidential 
inspection of the commissioner or his deputies. 


History: En. Sec. 6, Ch. 164, L. 1933. Licenses@=30. 
37 C.J. Licenses § 117. 


84-3407. (2443.7) Inspection and report concerning produce. When- 
ever any dealer at wholesale, to whom produce has been shipped, or con- 
signed for sale on a commission basis, or on consignment or under any cir- 
cumstances wherein the title to said produce remains with the shipper, has 
received the same, he shall within a reasonable time thereafter, make a 
written report to the shipper, which report shall include the exact time of 
arrival; the quantity and quality of the produce; and in the event such 
produce is received in a decayed or damaged condition. noticeable upon 
arrival, the dealer shall have the common earrier or horticultural inspector 
of the state of Montana make proper record certifying such condition; and 
the dealer shall notify the consignor promptly so that the consignor can take 
further action to verify the report. 

History: En. Sec. 7, Ch. 164, L. 1933. 


84-3408. (2443.8) Enforcement of provisions of act—hearings. For the 


192 P.(2d) 
320, 321 


purpose of enforcing the provisions of this act, the commissioner upon his 
own motion may, or upon verified complaint against any dealer or any 
person, firm, exchange, association, or corporation assuming or attempting to 
act as such, shall have full authority to, and must make any and all investi- 
gations he deems necessary, and he shall have at all times free and unim- 
peded access to all buildings, yards, warehouses, storage and transportation 
or any other facilities or places in which any produce is kept, stored, 
handled or transported. If the commissioner, upon investigation, shall 
have reason to believe that any dealer is not acting in accordance with 
the provisions of this act, or upon the filing of a verified complaint 
against any dealer, it shall be the duty of the commissioner to have per- 
sonal service made on said dealer or to mail by registered mail a com- 
plaint, or a copy of the verified complaint against said dealer, and in the 
event dealer fails to make informal adjustment or settlement of the 
charges set forth therein, to the satisfaction of the commissioner, the com- 
missioner shall give notice of the time and place of a formal hearing thereon. 
Notice of any hearing shall be given at least twenty (20) days prior thereto 
and said hearing shall be held in the city or town in which the transaction 
complained of is alleged to have occurred. 

He shall have full authority to administer oaths and take testimony 
hereunder, to issue subpoenas requiring the attendance of witnesses before 
him, together with all books, memoranda, papers and other documents, 
articles or instruments; to compel the disclosure by such witnesses of all 
facts known to them relative to the matters under investigation, and all 
parties disobeying the orders of subpoenas of said commissioner shall be 
guilty of contempt and shall be certified to any district court of the state, 
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which court shall punish any such contempt. Copies of records, inspection 
certificates, certified reports and all papers on file in the office of the com- 
missioner shall be prima facie evidence of the matters therein contained. 


At the time and place appointed for such hearing, the commissioner shall 
hear all parties and their evidence and thereupon the commissioner shall 
dismiss the charges, or suspend the license of said dealer for a specified 
period, or revoke the same, or make such other appropriate order as may be 
deemed just and proper; any order shall specify the effective date thereof 
and any order other than the one suspending or revoking a license shall 
automatically suspend such license until such order is complied with. 

History: En. Sec. 8, Ch. 164, L. 1933. 


84-3409. (2443.9) Record of proceedings and hearings to be kept by 
commissioner—record on review. The commissioner shall keep a full and 
complete record of all proceedings and hearings had before the commissioner 
of any formal hearing, and all testimony produced before the commissioner 
shall be taken down by a stenographie reporter appointed by the com- 
missioner, and the party shall be entitled to be heard in person or by 
attorney. In case of an action to review any order or decision of the 
commissioner a transcript of such testimony together with all exhibits and 
of the pleadings, records, and proceedings in the cause shall constitute the 
record. 

History: En. Sec. 9, Ch. 164, L. 1933.. 


84-3410. (2443.10) Appeal to district court. Any action of the state 
commissioner of agriculture with reference to the granting of, or the refusal 
to grant, or to renew any license, or with reference to the revocation or sus- 
pension of any license granted under the provisions of this act, be reviewed 
upon appeal to any district court of the state of Montana, but pending final 
determination of any such review, in the case of the revocation of or refusal 
to renew the license of any produce dealer, such license shall be deemed in 
full force and effect until the final determination of such proceedings; pro- 
vided, that no license shall be refused during the time or on account of the 
pendency of any review proceedings. 


History: En. Sec. 10, Ch. 164, L. 1933. Licenses@=22, 36. 
! 37 C.J. Licenses §§ 98, 100 et seq. 


84-3411. (2443.11) Time for appeal. Within thirty (80) days after the 
rendition of the decision by the commissioner and within twenty (20) days 
after notice thereof any party affected thereby may appeal to the district 
court of the judicial district of the state of Montana, in and for the county 
in said state wherein said transaction occurred or the dealer may have his 
place of residence, or if such dealer be a corporation may have its principal . 
office or place of business, and said appeal shall be for the purpose of having 
the lawfulness of the original order or decision of the commissioner inquired 
into and determined. 

History: En. Sec. 11, Ch. 164, L. 1933. 


84-3412. (2443.12) Notice on appeal—certification of record to district 
court. Said appeal shall be taken by serving a written notice of said appeal 
on the commissioner, which said service shall be made by the delivery of a 
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copy of such notice to said commissioner and filing the original with the 
clerk of the court to which said appeal is taken. A copy of such notice must 
also be served upon the adversary party, if there be any, by mailing the 
same to said adversary party to such address of said party. The order of 
filing and serving of said notice is immaterial. 


Immediately upon service upon said commissioner of said notice the said 
commissioner shall certify to said district court the entire record of proceed- 
ings including all testimony and evidence taken by said commissioner, with 
the clerk of said district court. Upon said appeal said district court shall 
act as a court of review. 

History: En. Sec. 12, Ch. 164, L. 1933. 


84-3413. (2443.13) Regulations for enforcement of act may be made by 
commissioner. The commissioner shall have power and it shall be his duty 
from time to time to make and publish uniform rules and regulations not 
inconsistent with the law for carrying out and enforcing the provisions of 
this act. 

History: En. Sec. 13, Ch. 164, L. 1933. 


84-3414, (2443.14) Cooperation with similar agencies. The commis- 
sioner Shall cooperate with the United States department of agriculture and 
with other federal authorities, and with the state and municipal authorities 
of this and other states, and do and perform such other acts and things as 
may be necessary and proper in carrying out the purposes of. this act. 

History: En. Sec. 14, Ch. 164, L. 1933. 


84-3415. (2443.15) Disposition of license fees. All sums received by 
the commissioner for license fees undér the provisions of this act shall be 
paid into the state treasury and deposited in the special fund known as the 
“revolving fund of the division of horticulture” to be expended by the 
chief of said division upon approval of the treasurer of the state of Montana, 
and all moneys so deposited shall be held subject to the uses of the chief of 
the division of horticulture for the purpose of carrying out the provisions 
of this act. 


History: En. Sec. 15, Ch. 164, L. 1933. Licenses¢=33. 
37 C.J. Licenses § 129. 


84-3416. (2443.16) Violation of provisions or regulations deemed mis- 
demeanor—penalty. Any person who shall violate any of the provisions of 
this act, or who shall fail to comply with the regulations prescribed by this 
act, or who shall fail or neglect to obey any lawful order of the state 
department of agriculture, or the commissioner, or any other officer thereof 
made pursuant to the authority of this act, shall be guilty of a misdemeanor 
and upon conviction thereof shall be punished by a fine of not less than 
twenty-five dollars ($25.00) and not more than five hundréd dollars 
($500.00), or by imprisonment in the county jail for not to exceed six months, 
or both such fine and imprisonment, and such fine shall be paid into the state 
treasury and deposited as provided in section 84-3415; provided, however, 
that nothing in this act will apply to a consumer or group of consumers 
acting co-operatively in obtaining produce for their own use only and not 
for resale. 
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History: En. Sec. 18, Ch. 164, L. 1933; LicensesG40. 
amd. Sec. 3, Ch. 173, L. 1935. 37 C.J. Licenses §§ 151 et seq., 172. 
CHAPTER. 35 


LICENSES—PUBLIC CONTRACTORS 


Section 84-3501. Definitions. 
84-3502. Unlawful to engage in public contracting business without license. 
84-3503. State board of equalization as registrar. 
84-3504. Application for license—contents. 
84-3505. Classes of licenses—rights granted under licenses—fees. 
84-3506. Investigation of applicant and granting of license—renewals—fees. 
84-3507. Bids to show bidder is licensed and class of bid. 
84-3508. Expense of act, how paid—disposal of funds. 
84-3509. Records—public may inspect—certified copies—fees. 
84-3510. Complaints against licensee—grounds—investigation—hearing—suspen- 
sion of license—appeals. 
84-3511. Relicensing not to be within year of canceilation. 
84-3512. Penalty for acting without license. 


84-3501. (2433.1) Definitions. The following words, terms and phrases 
in this act are, for the purposes hereof, defined as follows: 


(a) The word “person” includes any individual, firm, copartnership, 
association, corporation or other group or combination acting as a unit, 
and the plural as well as the singular number, unless the intent to give 
a more limited meaning is clearly disclosed by the context hereof. 


(b) <A “public contractor” within the meaning of this act shall include 
any person who submits a proposal to or enters into a contract with the 
state of Montana, or with any board, commission or department thereof, 
or with any board of county commissioners, or with any city or town council, 
or with any ageney of any thereof, or with any other public board, 
body, commission or agency, authorized to let or award contracts for the 
construction or reconstruction of any public work when the contract cost, 
value or price thereof exceeds the sum of one thousand dollars ($1,000.00). 


(c) The term “public contractor” ineludes subcontractors undertaking 
to perform the work covered by the original contract, or any part thereof, 
the contract cost, value or price of which exceeds the sum of one thousand 
dollars ($1,000.00). 


History: En. Sec. 1, Ch. 178, L. 1935. Licenses€11(5). 
37 C.J. Licenses § 75. 


84-3502. (2433.2) Unlawful to engage in public contracting business 
without license. From and after the passage and approval of this act, it 
shall be unlawful for any person, firm, copartnership, corporation, associa- 
tion or any combination of any thereof, to engage in the business or act in 
the capacity of public contractor as herein defined within the state of 
Montana without having a license therefor as herein provided. 

History: En. Sec. 2, Ch. 178, L. 1935. 


84-3503. (2433.3) State board of equalization as registrar. The state 
board of equalization of the state of Montana is hereby constituted the 
registrar for the purpose of this act, and is empowered to employ such 
assistance and to procure such records, supplies and equipment as may be 
necessary to carry out its provisions. 


578 


LICENSES—PUBLIC CONTRACTORS 84-3505 


History: En. Sec. 3, Ch. 178, L. 1935. Licenses@=22. 
37 C.J. Licenses § 98. 

84-3504. (2433.4) Application for license—contents. To obtain a license 
under this act, the applicant shall submit, on such forms as the registrar 
shall prescribe, an application, under oath, which shall contain a statement 
of the applicant’s experience and qualifications as a contractor; the value 
and character of contract work completed, and for whom performed dur- 
ing five (5) years prior to the filing of such application; and a complete 
financial statement on such forms and disclosing such information as shall 
be required by the registrar. Such application shall also contain such 
other information as may be requested by the registrar under such rules 
and regulations as may be adopted by said registrar and which will assist 
said registrar in determining the applicant’s fitness to act in the capacity 
of a public contractor as defined in this act; and such application shall 
also contain a statement that the applicant desires the issuance of a license 
under the terms of this act, and shall specify the class of license applied 
for as hereinafter provided. : 

History: En. Sec. 4, Ch. 178, L. 1935. 33 Am. Jur, 321, Licenses, generally. 


84-3505. (2433.5) Classes of licenses—rights granted under licenses— 
fees. There shall be three classes of licenses issued under the provisions 
of this act; and such classes of licenses are hereby designated as Classes A, 
B, and C. Any applicant for a license under the provisions hereof, shall 
specify in his application the class of license applied for. 

The holder of a Class A license shall be entitled to engage in the public 
contracting business within the state of Montana without any limitation as to 
the value of a single public contract project, subject, however, to such 
prequalification requirements as may be imposed by the public body or 
bodies referred to in section 84-3501(b) and at the time of making the 
application for such license the applicant shall pay to the registrar a fee in 
the sum of two hundred dollars ($200.00). 

The holder of a Class B license shall be entitled to engage in the public 
contracting business within the state of Montana, but shall not be entitled 
to engage in the construction of any single public contract project of a 
value in excess of fifty thousand dollars ($50,000.00) ; and shall pay unto 
the registrar as a license fee the sum of one hundred dollars ($100.00) for 
such Class B license at the time of making application therefor. 

The holder of a Class C license shall be entitled to engage in the public 
contracting business within the state of Montana, but shall not be entitled 
to engage in the construction of any single public contract project of a 
value in excess of twenty-five thousand dollars ($25,000.00) ; and shall pay 
unto the registrar as a license fee the sum of ten dollars ($10.00) at the 
time of making application therefor. 

Nothing herein shall require any contractor to pay any license fee on 
any public contract project of a value less than one thousand dollars 
($1,000.00), nor shall any contractor be required to have a license here- 
under in order to submit a bid or proposal for contracts advertised to be 
let by the Montana highway commission where federal aid is obtained from 
the bureau of public roads or the department of agriculture of the United 
States; neither shall a successful bidder be required to be licensed as pro- 
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vided herein before the awarding and execution of any contract to be let 
by the state highway commission where federal aid from the bureau of 
public roads or the department of agriculture of the United States is 
involved. 


History: En. Sec. 5, Ch. 178, L. 1935; Licenses€>23, 29. 
amd. Sec. 1, Ch. 113, L. 1939. 37 C.J. Licenses §§ 99, 116 et seq. 


84-3506. (2433.6) Investigation of applicant and granting of license— 
renewals—fees. It shall be the duty of the registrar to investigate and 
determine the applicant’s fitness to act in the capacity of public contractor, 
as defined in this act, and no license shall be issued unto such applicant until 
the expiration of ten (10) days from and after the filing of such application. 
The license so issued in pursuance of the first application shall entitle the 
licensee to act as a public contractor within this state, subject to the 
limitations of such license, until the expiration of the then current calendar 
year. 

Any license issued under the provisions of this act may be renewed for 
each successive calendar year by obtaining from the registrar a certificate 
of renewal thereof. For the purpose of obtaining such certificate of re- 
newals, the licensee shall file with the registrar an application therefor, 
stating the class of license applied for and containing the same information 
as that required in the application for the original license. The application 
for such certificate of renewal must be made to the registrar on or before 
the first day of March of each successive calendar year; and such renewal 
certificate shall be good for the then current calendar year. 

At the time of filing the application for a certificate of renewal, the 
applicant shall pay unto the registrar a license fee equal to fifty (50) per 
cent of the license fee for the original license; provided that if any appli- 
eant for a certificate of renewal shall apply for a renewal under a different 
elass from the license theretofore issued to him, such new license shall 
only be issued upon the same showing and under the same terms and 
conditions and upon payment of the same fee required for the issuance of 
an original license. 

All certificates of renewal, wherein the applicant does not apply for a 
change in the class of license shall be issued by the registrar to the applicant 
forthwith when the application is filed and the license renewal fee paid. 

History: En. Sec. 6, Ch. 178, L. 1935; Licenses€=22, 36. 
amd. Sec. 1, Ch. 113, L. 1937. 37 C.J. Licenses §§ 98-100 et seq. 

84-3507. (2433.7) Bids to show bidder is licensed and class of bid. All 
bids and proposals for the construction of any public contract project sub- 
ject to the provisions of this act shall contain a statement showing that the 
bidder or contractor is duly and regularly licensed hereunder. The number 
and class of such license then held by such public contractor shall appear 
upon such bid or proposal, and no contract shall be awarded to any con- 
tractor unless he is the holder of a license in the class within which the 
value of the project shall fall as hereinbefore provided. 

History: En. Sec. 7, Ch. 178, L. 1935. LicensesG~36. 
37 C.J. Licenses § 66. 

84-3508. (2433.8) Expense of act, how paid—disposal of funds. Any 
and all expenses incurred by the registrar in the administration of this act 
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shall be paid out of the fund accruing from the fees imposed by and collected 
under the provisions hereof. All moneys collected hereunder, less the 
expense incurred in the administration of this act, shall be deposited by the 
registrar with the state treasurer, who shall credit them to the general 
fund of the state. 


History: En. Sec. 8, Ch. 178, L. 1935. Licenses¢=33, 
37 C.J. Licenses § 129. 


84-3509. (2433.9) Records—public may inspect—certified copies—fees. - 
The registrar shall maintain in said registrar’s office at Helena, Montana, 
open to public inspection during office hours, a complete indexed record of 
all applications and all licenses issued and all certificates of renewal and of 
cancellations or suspensions thereof; and shall furnish a certified copy 
of any license issued, of renewal certificates, or of the cancellations or 
suspensions thereof, upon receipt of the sum of one dollar ($1.00); and 
such certified copy shall be received in all courts and elsewhere as prima 
facie evidence of the facts stated therein. 


History: En. Sec. 9, Ch. 178, L. 1935. Licenses¢21. 
37 C.J. Licenses § 96 et seq. 


84-3510. (2483.10) Complaints against licensee — grounds — investiga- 
tion—hearing—suspension of license—appeals. Any person, firm, copartner- 
ship, corporation, association or other organization may file a duly verified 
complaint with the registrar charging that the licensee is guilty of one or 
more of the following acts or omissions: 


(1) Abandonment of any contract without legal excuse; 


(2) Diversion of funds or property received under express agreement 
for prosecution or completion of a specific contract under this act, or for 
a specified purpose in the prosecution or completion of any contract, and 
their application or use for any other contract, obligation or purpose with 
intent to defraud or deceive creditors or the owner ; 


(3) The doing of any wilful fraudulent act by the licensee as a public 
contractor in consequence of which another is substantially injured ; 


(4) The making of any false statement in any application for a license 
or renewal thereof. 

Upon the filing of such complaint the registrar shall investgate the 
charge and within sixty days after the filing of such complaint shall 
render and file said registrar’s decision with said registrar’s reasons there- 
for. If the registrar’s decision be that the licensee has been guilty of any 
of such acts or omissions, said registrar shall suspend the contractor’s 
license. At any time within twenty days thereafter the complainant or the 
contractor may petition the registrar for a rehearing. In the order granting 
or denying such rehearing the registrar shall set forth a statement of 
the particular grounds and reasons for said registrar’s actions on such 
petition and shall mail a copy of such order to the parties who have 
appeared in support of or in opposition to the petition for rehearing. If 
a rehearing be granted, the registrar shall set the matter for further hear- 
ing on due notice to the parties, and within thirty days after submission 
of the matter, serve said registrar’s decision after rehearing in like manner 
as an original decision. 
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The filing of such petition for rehearing as to the registrar’s actions 
in suspending or cancelling such license shall suspend the operation of 
such action and permit the licensee to continue to do business as a public 
contractor pending final determination of the controversy. 


Within thirty days after the decision on rehearing, any party aggrieved 
by such decision of the registrar may appeal therefrom to the district 
court in and for the county in which the licensee under this act resides or 
does business as a public contractor, by serving upon the registrar a notice 
of such appeal. The matter shall thereupon be heard de novo by the 
district court. An appeal may be taken from the decision of the district 
court in the same manner as appeals in other civil cases. 


In all cases where the licensee has filed his notice of appeal from the 
decision of the registrar or from the decision of the district court, such 
licensee shall be entitled to continue to do business as a public contractor 
pending final decision of the controversy. 


History: En. Sec. 10, Ch. 178, L. 1935. Licenses©=38. 
37 C.J. Licenses §$ 109 et seq. 


84-3511. (2433.11) Relicensing not to be within year of cancellation. 
After cancellation of a license such licensee shall not be relicensed during 
the current calendar year in which the offense was committed. 

History: En. Sec. 11, Ch. 178, L. 1935. 


84-3512. (2433.12) Penalty for acting without license. Any person, 
firm, copartnership, corporation, association or other organization acting in 
the capacity of public contractor within the meaning of this act, without a 
license as herein provided, shall be guilty of a misdemeanor and shall, 
upon conviction thereof, if a person, be punished by a fine of not to exceed 
five hundred dollars ($500.00) or by imprisonment in the county jail for 
a term not to exceed six months or by both such fine and imprisonment, 
in the discretion of the court. The same penalties shall apply, upon con- 
viction, to any member of a copartnership, or to any construction, managing 
or directing officer of any corporation or other organization consenting 
to, participating in, or aiding or abetting any such violation of this act. 


arene an History: En. Sec. 12, Ch. 178, L. 1935. Licenses@>40. 
= fe} : 7°) 
Bish Yo | 37 C.J. Licenses §§ 151 et seq., 172. 
(S. L.'45 
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84.3601. Slot machines operation when and how permitted. No slot 
machine shall hereafter be used, operated, kept or maintained for use or 
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° ° . | 7A 
operation within the state of Montana by any person or persons whomsoever PRG NT ce 


Save and except as in this act provided. In addition to its ordinary meaning 
the word “persons” includes both natural and artificial persons and em- 
braces all partnerships, corporations, associations, societies and all other 
persons of every sort and kind. 

History: En. Sec. 1, Ch. 142, L. 1945. 


LICENSES—SLOT MACHINES 


84-3602. “Hickey Law” declared to be in effect. The provisions of the 84-3602 
so-called “Hickey Law”, sections 94-2401 to 94-2403 prohibiting the running, 22°P@4)998 
keeping or operating of slot machines, are hereby declared to be in full Ld ea 
force and effect. 

History: En. Sec. 2, Ch. 142, L. 1945. 


84-3603. What organizations may be licensed. Religious organizations, 
fraternal organizations, charitable, or nonprofit organizations, before using, 
operating, keeping and maintaining for use, slot machines, must first pro- 
eure the license and pay the license fee provided by this act, provided 
however, that such religious organizations, fraternal organizations, charit- 
able or nonprofit organizations are the sole and complete owners of said 
slot machines, and that the entire profit, if any therefrom, shall go to said 
organizations. 

History: En. Sec. 3, Ch. 142, L. 1945. 


84-3604. Slot machine license fund—when license to be procured. The 
state board of equalization is hereby authorized, empowered and directed 
to collect the license fees herein provided for. All monies received from said 
state licenses, shall be paid over by the state board of equalization to the 
state treasurer and deposited to the credit of a fund hereby created, known 
as the “slot machine license fund”. Out of said fund there shall be paid, 
on claims regularly presented against the state and approved by the state 
board of examiners, the cost of enforcing this act, including the salaries and 
traveling expenses of all agents or employees necessarily employed by the 
state board of equalization, and all other expenses of enforcing the provisions 
of this act. 


At the end of each quarter year, commencing with the quarter ending 
September 30, 1945, the state treasurer shall deposit in the general fund of 
the state of Montana any unexpended balance in said slot machine license 
fund in excess of ten thousand dollars ($10,000.00). 


All licenses issued under this act shall expire on the first day of January 
following the issuance of said license and a full year’s license fee shall be 
charged regardless of when said license is issued. 


History: En. Sec. 4, Ch. 142, L. 1945; 
amd. Sec. 1, Ch. 285, L. 1947. 


84-3605. Schedule of fees for licenses. A license for the operation of 
any slot machine or slot machines within the state of Montana shall first 
be procured from the state board of equalization of the state of Montana 
(hereinafter referred to as the “board”’), by any of the organizations 
or persons enumerated in section 84-3603, desiring to use or operate 
the same, and the annual license fee shall be as follows: A license fee 
of two hundred ($200.00) dollars per annum per machine shall be paid to the 
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Saeaent voard for such license in cities of over ten thousand (10,000) population 


220P(2d)1030according to the last United States census; in all cities or towns with a 
population of over five thousand (5,000) and Tess than ten thousand (10,000) 
such persons and organizations shall pay-a license fee of one hundred 
($100.00) dollars per machine per annum; in all cities or towns with a 
population of less than five thousand (5,000) such persons and organizations 
shall pay an annual license fee of fifty ($50.00) dollars per machine per 
annum ; all organizations not operating within the limits of the incorporated 
city or town shall pay an annual license fee of fifty ($50.00) dollars per 
annum per machine. For each separate slot in any slot machine an additional 
license fee equivalent to the fee hereinbefore provided for, shall be paid. 

History: En. Sec. 5, Ch. 142, L. 1945. 


84-3606. Slot machine defined. A slot machine is herein defined as a 
machine operated by inserting a coin, token or trade check therein by 
the player and from the play of which he obtains, or may obtain, money, 
checks, chips or tokens redeemable in money. 

History: En. Sec. 6, Ch. 142, L. 1945. 


84-3607. Counties, cities and towns may ‘also license. In addition to the 
state license fee herein provided for, any county, city or incorporated, town 
of the state may, in the discretion of its board of county commissioners, 
city or town council or other governing body of such city, license and 
impose an additional license tax of not to exceed one-half (144) of the 
license fees herein provided for in the case of counties and not to exceed 
one-fourth (14) of the license fee herein provided for in the case of cities 
and towns for each and every slot machine operated in said county, city or 
town. Such licenses shall be issued by the county, city or town treasurer and 
the fees for same shall be credited to the county poor fund in the case of 
counties and to the city or town general fund in the: case of cities and towns. 

History: En. Sec. 7, Ch. 142, es sitet 


84-3608. Licensees shall not permit minors to play machines. No licen- 
see shall permit any person under the age of majority to play any slot 
machine used, operated or maintained by said licensee or to loiter about the 
premises where such slot machine is kept or operated. Any violation of 
the provisions of this section shall constitute a misdemeanor and be punish- 
able as provided in section 84-3610, 

History: En. Sec. 8, Ch. 142, L. 1945. 


84-3609. Forms to be prescribed by state board of equalization. The 
form of licenses to be issued under this act shall be prescribed by the state 
board of equalization. Said board shall also promulgate the forms to be 
used in applying for such licenses and may require the applicant for such 
license to state in his application such facts as the board may deem necessary 
to enable it to pass upon such application, including the name and address 
of the applicant and the premises where said slot machine or machines are 
to be kept and operated and such other information as the board may 
require. The making of any false statement in said application shall con- 
stitute a misdemeanor and be punishable as provided in section 84-3610. 
Each machine licensed under this.act shall at all times have attached to 
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it an official stamp or marker prescribed by the state board of equalization 
showing that the tax provided by this act has been paid. 
History: En. Sec. 9, Ch. 142, L. 1945. — 


b) 


84-3610. Penalty—revocation of license. Any person, partnership, club, 
society, fraternal order, corporation, co-operative association or any other 
individual or organization which has not been issued a license under this 
act and which maintains for use or permits the use of any slot machine as 
herein defined, on any place or premises owned, occupied or controlled by 
him or it, shall be guilty of a misdemeanor and shall be punishable by a 
fine of not less than one hundred ($100.00) dollars nor more than five 
hundred ($500.00) dollars, or by imprisonment in the county jail for not 
less than thirty (30) days nor more than six (6) months, or by both such 
fine and imprisonment. Any violation of the provisions of this act by any 
licensee shall subject such licensee upon conviction to a revocation of his 
or its license and said licensee shall be ineligible to apply for or receive a 
slot machine license for a period of one (1) year after such revocation. 

History: En. Sec. 10, Ch. 142, L. 1945. Cross-Reference 


Carrying on business without license, 
penalty, sec. 94-1511. 


CHAPTER 37 
LICENSES—TRANSIENT RETAIL MERCHANTS 


Section 84-3701. Transient retail merchants’ license—persons liable—definition of “tem- 
porary premises.” 
84-3702. Amount of license. 
84-3703. Application for license. 
84-3704. Provision for bond instead of license. 
84-3705. Issuance of license—filing of application—endorsement. 
84-3706. Requirement of posting license in place of business—penalty for failure. 
84-3707. Punishment for doing business without license. 
84-3708. Interpretation of provisions of law. 


'Vol.5,P.585_ 
84-3601 to 
(84-3610 
(S.L. 145 

Ic. 142) 

| 220P(2d)988 
220P(2d)1003 

-220P(2d)1015 

220P(2d)1020 

| 220P(2d)1030 


84-3701. (2429.1) Transient retail merchants’ license—persons liable— emis: 


definition of “temporary premises.” Every person, firm or corporation 
acting for himself or itself, or representing any other person, firm or 
corporation who or which brings into temporary premises, into any county 
of this state, a stock of goods, wares or articles of merchandise, or notions, 
or other articles of trade, and who or which solicits, sells or offers to sell, or 
exhibit for sale, such stock of goods, wares or articles of merchandise or 
notions or other articles of trade at retail, is within the meaning of this act, 
a transient retail merchant, and such definition shall continue to apply until 
such person, firm or corporation shall be continuously engaged at such 
particular place in the county for a period of one year. 

“Temporary premises” within the meaning of this act shall be continued 
to include any hotel, rooming-house, store room, building or any part of 
any building whatsoever, tent, vacant lot, freight station, railroad car, or 
any public or quasi-public place, temporarily occupied for such business. 


History: En. Sec. 1, Ch. 182, L. 1925. — 40 Am. Jur. 938, Peddlers, Transient 
Dealers, and Solicitors, §§ 30 et seq. 


Who may be classed as “itinerant ven- 


Licenses€>15 (2). , _ dor,” “transient merchant” or the like with- 
37 C.J. Licenses § 80. in license regulations. 94 ALR 1076. 
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84-3702. (2429.2) Amount of license. The amount to be paid for the 
license to conduct the business of a “transient retail merchant” shall be the 
sum of five dollars ($5.00) for each week or fraction thereof, to be paid in 
advance to the county treasurer of the county in which such business is 
conducted. 


History: En. Sec. 2, Ch. 182, L. 1925. Licenses@29. 
37 C.J. Licenses § 116. 


84-3703. (2429.3) Application for license. Every transient retail mer- 
chant desiring to do business in any county of this state, must before 
commencing such business, file with the county treasurer of such county, on 
a form to be provided by such treasurer, an application in writing subscribed 
and sworn to by such applicant before an officer in this state authorized to 
take oaths which application shall set forth: 

Name of applicant. 

His place of permanent residence. 

His local headquarters, if any. 

Time of his arrival in the county. 

County from which last license, if any, received. 

Whether acting as principal, agent, or employee. 

If acting as agent or employee, the name and place of business of 
his principal or employer. 

8. If an agent, as part of application, principal’s acknowledgment of 
such agency must accompany application. 

9. Brief descriptive list of articles to be offered for sale, or services 
to be performed. 

10. Whether payments or deposits of money are collected when orders 
are taken, or in advance of final delivery. 

11. The number of weeks for which license is requested. 

At the time of filing the application, such transient retail merchant 
must accompany the application above provided with the sum specified in 
the preceding section as a license fee except as provided in the following 
section. 

History: En. Sec. 3, Ch. 182, L. 1925. Licenses€>22. 
37 C.J. Licenses § 98. 

84-3704. (2429.4) Provision for bond instead of license. In lieu of the 
license fee prescribed in section 84-3702, every transient retail merchant 
who filed with the application required in section 84-3703 an affidavit indi- 
cating bona fide intention to become a permanent merchant and continue 
in business for a period longer than one year, shall upon filing and approval 
of the bond herein provided for, receive from the county treasurer a license 
permitting the conduct of such business for a period of one year. Such 
bond shall be a surety bond in the penal sum of one thousand dollars 
($1,000.00) to said county treasurer executed by a surety company licensed 
to do business in this state or by two responsible freeholders residing in the 
county and whose names appear upon the assessment roll of said county 
(or in lieu thereof a cash bond of equal amount) and to be approved by 
said county treasurer conditioned upon the performance of the intention 
to become a permanent merchant and continue in business for a period 
longer than one year and to insure the payment of license fees for the 
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period such business is actually conducted, if not in fact a bona fide 
permanent business, and further conditioned, upon the delivery of goods 
ordered or sold in accordance with the terms of such order or sale. Any 
person aggrieved by any action or misrepresentation of any such transient 
retail merchant shall have a right of action on said bond for the recovery of 
his money advanced or damage, and costs. Such bond shall remain in full 
force and effect for a period of six months after the expiration of the 
one-year period. 


History: En. Sec. 4, Ch. 182, L. 1925. Licenses€=26. 
387 C.J. Licenses §§ 95, 164. 


84-3705. (2429.5) Issuance of license—filing of application—endorse- 
ment. Upon filing of the application prescribed in section 84-3703, and the 
payment of the fee prescribed in section 84-3702, the county treasurer shall 
issue and deliver to the applicant, in the county a license to carry on the 
business described in such application in the county in which such license is 
so issued, for the period for which such license is requested. 

Upon filing of the application prescribed in section 84-3703, and the 
bond prescribed in section 84-8704, the county treasurer shall issue and 
deliver to the applicant a license to carry on the business described in 
such application in the county which such license is so issued, for a period 
of one year from the date of such license. 

Such licenses shall be non-transferable and shall have printed across the 
face thereof in bold type the words “Not Transferable.” 

The county treasurer shall endorse upon each application the date of 
issuance of the license and the duration thereof and shall immediately 
file such application with the county clerk and recorder of his county, who 
shall file the same in his office and keep an appropriate index thereof, 
which shall show the date filed, the name of applicant, and an appropriate 
reference to the file number by which said application may be found. 

History: En. Sec. 5, Ch. 182, L. 1925. Licenses©=22, 37. 
37 C.J. Licenses §§ 98-107. 

84-3706. (2429.6) Requirement of posting license in place of business— 
penalty for failure. Every transient retail merchant doing business under 
the provisions of this act shall at all times keep said license conspicuously 
posted in said place of business, and any such transient retail merchant who 
shall fail to post and keep posted his license as above provided is guilty of a 
misdemeanor and shall be fined not less than ten dollars Sea 00) nor more 
than twenty-five dollars ($25.00) for each offense. 

History: En. Sec. 6, Ch. 182, L. 1925. Licenses€40. 
37 C.J. Licenses §§ 151 et seq., 172. 

84-3707. (2429.7) Punishment for doing business without license. Every 
transient retail merchant as herein defined, doing business without first 
obtaining a license so required by this act is guilty of a misdemeanor, and 
shall be punished accordingly. 


History: En. Sec. 7, Ch. 182, L. 1925. Cross-Reference 
Carrying on business without license, 
penalty, see. 94-1511. 


84-3708. (2429.8) Interpretation of provisions of law. Nothing in this 
act contained, is intended to operate so as to interfere with the power of 
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the United States to regulate commerce between the states as such power is 
defined by the supreme court of the United States. Nothing in this act 
contained is intended to operate so as to impair or abridge, or interfere 
with, the right of any incorporated municipality within this state, to enact 
local laws or ordinances dealing with the subject of this act, nor shall the 
provisions of this act apply to duly constituted “city markets” operated 
by authority of any city or town. | 

History: En. Sec. 8, Ch. 182, L. 1925. 


CHAPTER 38 
LEVY OF TAXES 


Section 84-3801. The levy. 

84-3802. Tax levies to be made in mills and tenths and hundredths of mills. 
84-3803. Rate of taxation fixed by state board. 

84-3804. Increase of state tax levy—support units of university. 
84-3805. Rate of county fixed by board of county commissioners. | 
84-3806. Failure of county commissioners to levy. 
84-3807. Tax operates as a judgment or lien. 
84-3808. Tax on personal property lien on realty—separate assessment. 
84-3809. Tax upon real property and tax on improvements a lien upon both. 
84-3810. Tax for school purposes. 


84-3801. (2147) The levy. There must be levied at each session of the 
legislative assembly, upon all property in the state liable to taxation, a 
sufficient sum to realize the amount necessary to meet the appropriations 
made for the two succeeding fiscal years, and for the payment of deficiencies, 
if any have occurred in the previous fiscal year or years. Such levy must be 
made for each fiscal year separately, and must not exceed two and one-half 
mills on each dollar of valuation. The fiscal year commences on the first 
day of July. 


History: En. Sec. 80, p. 104, L. 1891; 
amd. Sec. 3820, Pol. C. 1895; re-en. Sec. 
2593, Rev. C. 1907; re-en. Sec. 2147, R. C. 
M. 1921. 


Cross-Reference 
Hail insurance, levy for, sec. 82-1506. 


Operation and Effect 


The sum of the corrected assessments of 
the several counties, with the additions 
made by the state board of equalization, 
is the basis for taxation for state purposes 
at the rate fixed biennially by the legis- 


lature. State ex rel. Fadness v. Hie, 53 M 
138, 147, 162 P 164. 


References 

Butte Electric Ry. Co. .v. McIntyre, 71 
M 21, 23, 227 P 61; Northern Pac. Ry. Co. 
v. Dunham, 108 M 338, 342, 90 °P 2d 506. 


Taxation©298. 

61 C.J. Taxation § 675 et seq. 

51 Am. Jur. 614, Taxation, §§ 647 et seq. 

Provisions of tax statute as to time for 
performance of acts by boards or officers 
as mandatory or directory. 151 ALR 248. 


84-3802. (2148.1) Tax levies to be made in mills and tenths and hun- 
dredths of mills... Every board of county commissioners, city or town council 
or commission, and every other board or commission, authorized by law to 
make or fix tax levies for any purpose, shall make and fix every such levy 
in mills, and tenths and hundredths of mills. | 

History: En. Sec. 1, Ch. 123, L. 1935. Taxation€301(1). 
61 C.J. Taxation § 687. 

84-3803. (2149) Rate of taxation fixed by state board. The state board 
of equalization must, for state purposes, for each fiscal year fix an ad valorem 
rate of taxation upon each one hundred dollars of taxable property of the 
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state, after allowing twelve per cent. for delinquencies in the taxes and for 
costs of collection thereof, as will raise a sufficient amount to meet the levy 
of the legislative assembly for each fiscal year. 

History: En. Sec. 3824, Pol. C. 1895; Herrin v. Erickson et al., 90 M 259, 273, 
re-en. Sec. 2597, Rev. C. 1907; re-en. Sec. 281, 2'P 2d 296. 
2149, R. C. M. 1921. Cal. Pol. C. Sec. 3713. 

References 

Butte Electric Ry. Co. v. McIntyre, 71 
M 21, 23, 227.P 61; Northern Pac. Ry. Co. 
v. Dunham, 108 M 338, 342, 90 P 2d 506. 


Quaere as to Constitutionality 


Is this section conferring authority up- 
on the state board of equalization to fix 
for state purposes each year, an ad va- 
lorem rate of taxation sufficient to meet 
the levy made by the legislative assembly 
for each fiscal year, a valid enactment? 


Taxation€305. 
61 C.J. Taxation § 694 et seq. 


84-3804. Increase of state tax levy—support units of university. That 
the rate of taxation on real and personal property for state purposes, as is 
hereafter defined, for each year for a period of ten (10) years beginning 
with the year 1941, shall be increased three and one-half (314) mills on each 
dollar of taxable valuation, in addition to the levy which is now or may 
hereafter be authorized by Section 9 of Article 12 of the Constitution of the 
state of Montana, and the legislative assembly is authorized and empowered 
to levy an additional tax for state purposes for each of said years of not 
exceeding three and one-half (814) mills on each dollar of taxable valuation 
for state purposes, and all money derived from said additional levy of three 
and one-half (314) mills for each of said years or so much thereof as may 
be necessary shall be appropriated by the legislative assembly for the 
support, maintenance and improvement of the State University at Missoula, 
the State College of Agriculture and Mechanic Arts at Bozeman, the Montana 
State School of Mines at Butte, the Montana State Normal College at Dillon, 
the Eastern Montana State Normal School at. Billings, and the Northern 
Montana Agricultural and Manual Training School at Fort Assinniboine, now 
comprised in the University of Montana, together with the agricultural 
experiment station and its branches and sub-stations, and the agricultural 
extension service, including the soil survey and the grain laboratory. 


History: En. Sec. 1, Ch. 143, L. 1939. 
Referendum No. 42, approved at election 
Nov. 5, 1940, effective under Governor’s 
proclamation, No. 28, 1940. 


NOTE.—An act increasing the levy from 
3% mills to 6 mills beginning with the 
year 1949 was referred to the people and 
voted on at the election of November, 
1948. Ch. 217, L. 1947. 


84-3805. (2150) Rate of county fixed by board of county commissioners. 
The board of county commissioners of each county must, on the second 
Monday in August, fix the rate of county taxes and designate the number 
of mills on each dollar of valuation of property for each fund, and must levy 
taxes upon the taxable property of the county. 


History: En. Sec. 81, p. 104, L. 1891; 
re-en. Sec. 3825, Pol. C. 1895; re-en. Sec. 


Cross-References 
Airports, sec. 1-804. 


2598, Rev. C. 1907; re-en. Sec. 2150, R. 
C. M. 1921. Cal. Pol. C. Sec. 3714. 


NOTE.—This section held impliedly re- 
pealed by ch. 165, 1. 1941 and ch. 23, 1. 
1943, amending section 71-106 (4465.4) 
insofar as section 84-3805 applied to the 
time of levying of poll tax.. Opinions of 
Attorney General No. 112, Vol. 19. 


Bridge tax levy, secs. 32-702 to 32-708. | 

County bonds, levy to pay, sec. 16-2039. 

County commissioners, tax levy by, sees. 
16-1004, 16-1015. 

County fairs, tax levy, sees. 16-1406, 16- 
1412. 

County floating indebtedness, levy to 
pay, secs. 16-2017, 16-2019. 
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County free library, levy, sec. 44-206. 

Gopher destruction, levy for, sec. 16- 
1152. 

Health units, levy for, sec. 69-812. 

Poor, tax levy for, sec. 71-106. 

Protection of sheep from predatory ani- 
mals, levy for, sec. 46-2102. 

Purebred livestock shows, levy for, sec. 
46-2201. 

Road and bridge construction levies, 
secs. 16-2201 to 16-2204, 32-205 to 32-208. 

Road tax levy, sec. 32-201. 

Rural improvement districts, levy, secs. 
16-1615 to 16-1624. 


84-3806. 


TAXATION 


School purposes, levy for, sec. 84-3810. 


Operation and Effect 


Board of county commissioners, at the 
conclusion of its sitting, must fix the rate 
of taxation for the year. State ex rel. 
Fadness v. Eie, 53 M 138, 147, 162 P 164. 


References 

Butte Electric Ry. Co. v. McIntyre, 71 
M 21, 23, 271 P 61; Northern Pac. Ry. Co. 
v. Dunham, 108 M 338, 342, 90 P 2d 506. 


(2151) Failure of county commissioners to levy. The action of 


the state board of equalization in fixing the rate of taxation for state pur- 
poses is, in the absence of action by the board of county commissioners, a 
valid levy of the rate so fixed, and imposes upon the county commissioners, 
and all other officers charged with the performance of any duties under the 
revenue law, the same obligations as if the board of county commissioners 


had made the levy at the proper time. 


History: En. Sec. 3826, Pol. C. 1895; 
re-en. Sec. 2599, Rev. C. 1907; re-en. Sec. 
2151, R. C. M. 1921. Cal. Pol. C. Sec. 3715. 


Taxation€~300. 

61 C.J. Taxation § 686. 

51 Am. Jur., Taxation, p. 830, §§ 943 et 
seq.; p. 881, §§ 1010 et seq. 

Right to maintain action or proceeding 
in one state to collect or enforce tax due 
to another state or political subdivision 


Sale of property at tax sale for more or 
less than the amount of taxes, penalties, 
and costs as affecting its validity. 147 
ALR 1141. 

Books or records of title abstracts as 
subject of property taxes. 149 ALR 1038. 

Enforcement against tax-exempt prop- 
erty of tax on non-exempt property or on 
owner of tax-exempt property. 159 ALR 
461. 

Priority between tax or assessment lien 


thereof. 65 ALR 1360. and mortgage or other non-tax lien held 


When statute of limitation commences’ by state or municipality. 159 ALR 8382. 
to run against action to recover tax. 131 
ALR 822. 
84-3807. (2152) Tax operates as a judgment or lien. Every tax has the 


effect of a judgment against the person, and every lien created by this title 
has the force and effect of an execution duly levied against all personal 
property of the delinquent. The judgment is not satisfied nor the lien re- 
moved until the taxes are paid or the property sold for the payment thereof. 


History: En. Sec. 82, p. 104, L. 1891; 
re-en. Sec. 3827, Pol. C. 1895; re-en. Sec. 
2600, Rev. C. 1907; re-en. Sec. 2152, R. C. 
M. 1921. Cal. Pol. C. Sec. 3716. 


NOTE.—The title referred to in the 
above section embraced the entire taxa- 
tion laws contained in the revised codes 
of 1907. 


Application to Special Taxes or Assess- 
ment 


The provision of this section that every 
tax has the effect of a judgment applies 
only to general taxes, not special taxes. 
State v. Nicholson, 74 M 346, 350 et seq., 
240 P 837, 

See, also, State v. Jeffries, 83 M 111, 
118, 270 P 638 to the same effect. 


Operation and Effect 


The fee required of a foreign corpora- 
tion by section 25-102 is not a property 
tax, creating a lien on the property until 
paid. State ex rel. General Electric Co. v. 
Alderson, 49 M 29, 33, 140 P 82. 


Taxes on Realty not Collectable by Court 
Action 


Taxes on realty cannot be collected by 
an action for that purpose, nor can the 
tax lien be foreclosed, not only because 
the legislature has provided no such rem- 
edy, but also because this section pro- 
vides that the tax has the effect of a 
personal judgment and levy of execution 
upon all personal property of the delin- 
quent which is not satisfied until the tax 
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is paid or the property is sold for pay- 
ment of the tax. State ex rel. Tillman v. 
District Court et al. 101 M 176, 182, 
53 P 2d 107. 


Where Mortgagee Became Subrogee 
by Payment, Entitled to Reimbursement 
Before Title Quieted 


Where a mortgagor who had not paid 
any of the principal or interest and mort- 
gagee allowed lien to outlaw but paid the 
taxes on the land to prevent delinquency, 
held, that when the mortgagee paid the 
taxes, he became subrogee of the county 
and state as to the lien against the land, 
and acquired all the rights of the county 
and state except the rights to impose pen- 
alties for delinquency, and was entitled 
to reimbursement for the taxes before the 


84-3808 


court would quiet title to the land in 
mortgagor. Theory of equitable subroga- 
tion. Swingley v. Riechoff, 112 M 59, 68, 
112 P 2d 1075. 


References 


Cited or applied as section 3827, polit- 
ical code, in State ex rel. City of Butte 
v. Johnson, 16 M 570, 573, 41 P 706; San- 
derson v. Bateman, 78 M 235, 252, 253 P 
1100; State ex rel. Federal Land Bk. v. 
Hays, 86 M 58, 67, 282 P 32; State et al. 
v. Board of Commissioners et al., 89 M 
37, 94, 296 P 1; Calkins v. Smith, 106 M 
453, 457, 78 P 2d 74. 


Taxation@—501. 
61 C.J. Taxation § 1155 et seq. 


51 Am. Jur. 881, Taxation, §§ 1010 et seq. 


84-3808. (2153) Tax on personal property lien on realty—separate 
assessment. (a). Every tax due upon personal property is a prior lien 
upon any or all of such property, which lien shall have precedence over any 
other lien, claim or demand upon such property, and except as hereinafter 
provided, every tax upon personal property is also a lien upon the real 
property of the owner thereof, from and after 12 M. of the first Monday in 
March in each year. 

(b). The taxes upon personal property based upon a taxable value up 
to and including one thousand dollars ($1000.00) shall be a first and prior 
len upon the real property of the owner of such personal property; taxes 
upon personal property based upon the taxable value thereof in excess of 
one thousand dollars ($1000.00) shall be a first and prior lien upon the 
real property of the owner unless the owner or holder of any mortgage or 
other lien upon said real property appearing of record in the office of the 
clerk and ex officio recorder of the county where such real property is 
situated at or before the time such personal property tax attached thereto 
shall have filed the notice hereinafter provided for, in which event the 
taxes upon such excess of one thousand dollars ($1000.00), of taxable value 
shall not be a lien on the real property of such owner. It shall be the 
duty of the county treasurer to issue to any mortgagee or lien holder, upon 
his request, a statement of the personal property tax due upon the taxable 
value up to and ineluding one thousand dollars ($1,000.00) ; and personal 
property taxes upon a taxable value up to one thousand dollars ($1000.00) 
may be paid, redeemed from a tax sale as by law provided, or dis- 
charged separate from any personal property taxes in excess of such 
amount. Payment of such taxes upon a taxable value up to one 
thousand dollars ($1000.00) as herein provided, shall operate to discharge 
the tax lien upon the personal property of the owner to the extent of such 
payment in the order that the person paying such tax shall direct. 

(c). The holder of any mortgage or lien upon real property who 
desires to obtain the benefits of this section shall file in the office of the 
county assessor and in the office of the county treasurer of said county a 
notice giving; 

(1) the name and address of the mortgagee and holder of the mortgage 
or lien; 
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(2) the name of the reputed owner of the land; 

(3) the description of the land; 

(4) the date of record and expiration of the mortgage or lien; » 

(5) the amount thereof; and 

(6) a statement that he claims the benefit of the provisions of this 
section; and such notice shall be ineffectual as to any taxes which shall 
have become a lien on real property prior to the filing of such notice as afore- 
said. If the mortgage be not paid at maturity, such notice shall thereafter 
be filed annually, unless the mortgage be extended for a definite period to 
be stated in such notice. 

(d). Provided, that any owner of a mortgage on real estate upon 
which personal property taxes are by this act made a lien, and where the 
owner of such real estate and personal property has failed to pay 
taxes due upon such real estate and personal property for one or more 
years, may file with the county assessor of the county in which such property 
is located a written request to have the personal property and real estate of 
the owner separately assessed. Such request must be made by registered 
mail at least ten (10) days prior to the first Monday in March in the year 
for which property is assessed. Upon receipt by the assessor of such 
request, it is hereby made the duty of the county assessor to make a 
separate assessment of real and personal property of the owner thereof 
and such personal taxes shall not be a lien upon the real estate so mortgaged 
of the owner thereof and the said personal property taxes shall be 
collected in the manner. provided by law for other personal property. 


History: En. Sec. 3828, Pol. C. 1895; 
re-en. Sec. 2601, Rev. C. 1907; re-en. Sec. 
2153, R. C. M. 1921; amd. Sec. 1, Ch. 18, 
L. 1925; amd. Sec. 1, Ch. 113, L. 1927; 
amd. Sec. 1, Ch. 182, L. 1933; amd. Sec. 1, 
Ch. 119, L. 1935; amd. Sec. 1, Ch. 97, L. 
1937. Cal. Pol. C. Sec. 3717. 


References 
Cited or applied as section 3828, polit- 


84.3809. 


ical code, in Walsh v. Croft, 27 M 407, 
408, 71 P 409; Hayes v. Smith, 58 M 306, 
312, 192 P 615; County of Hill v. County 
of Liberty, 62 M 15, 20, 203 P 500; State 
ex rel. Sadler v. Evans, 106 M 286, 293, 
77 P 2d 394. 


Taxation@=507, 509. 
61 C.J. Taxation § 1162 et seq. 
51 Am. Jur. 883, Taxation, § 1011. 


(2154) Tax upon real property and tax on improvements a, lien 


upon both. Every tax due upon real property is a lien against the property 
assessed; and every tax due upon improvements upon real estate assessed 
to others than the owner of the real estate is a lien’ upon the land and 
improvements; which several liens attach as of the first Monday of March 


in each year. 


History: Ap. p. Sec. 1714, 5th Div. 
Comp. Stat. 1887; amd. Sec. 83, p. 105, 
L. 1891; amd. Sec. 3829, Pol. C. 1895; re- 
en. Sec. 2602, Rev. C. 1907; re-en. Sec. 
2154, RK. 0O.° MM. 1021.“’Cal.” Pol.’ C: Sec: 
3718. 


Lien of Taxes— Action for Collection 


Taxes on real property canot be collected 
by an action, either at law or in equity, in 
the absence of statute so providing, such 
action being.rendered unnecessary by the 
provisions of this section making taxes 
a lien akin to a judgment against the 


property. State ex rel. Tillman v. District 
Court, 101 M 176, 183, 53 P 2d 107. 


References 


Cited or applied as section 3829, polit- 
ical code, in State ex rel. City of Butte 
v. Johnson, 16 M 570, 573, 41 P 706; 
Walsh v. Croft, 27 M 407, 408, 71 P 409; 
County of Hill v. County of Liberty, 62 
M 15, 20, 203 P 500; State v. Jefferies, 
83 M 111, 116, 270 P 638; Calkins v. Smith, 
106 M 453, 457, 78 P 2d 74; Calvin v. Cus- 
ter County, 111 M 162, 166, 107 P 2d 134; 
Swingley v. Riechoff, 112 M 59, 68, 112 
P 2d 1075. . 
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84-3810. (2155) Tax for school purposes. There must be levied by the 
legislative assembly, at the time other state taxes are levied, a tax of such 
number of cents of each one hundred dollars value of taxable property in 
the state as will produce a net sum equal to the amount reported to them by 
the state auditor, or as may be otherwise ascertained as being necessary to 
be raised, by an ad valorem tax for school purposes; and the assessment 
and collection of said tax must be performed in the same manner and at 


the same time as the other state taxes are assessed and collected. 


History: En. Sec. 84, p. 105, L. 1891; 
re-en. Sec. 3830, Pol. C. 1895; re-en. Sec. 
2603, Rev. C. 1907; re-en. Sec. 2155, R. C. 
M. 1921. Cal. Pol. C. Sec. 3719. 


Cross-References 


Common school millage tax levy, secs. 
75-3706, 75-3707, 75-3801. 

Emergency county high school warrants, 
levy to pay, sec. 75-4525. 

Emergency school district warrants, levy 
for, sec. 75-1720. 

Free textbooks, levy for, sec. 75-3502... 


High schools, tax levy, secs. 75-4508, 75- - 


4516, 75-4528. 

Joint school districts, levy, sec. 75-1817. 

New school district created, levy for 
payment of warrants, sec. 75-1812. 

School bonds, levy for, secs. 75-3926, 75- 
3927. 


School district budgets, levy for, sec. 
75-1723. 

Schools, special levy, sec. 75-3707. 
: School transportation, levy for, sec. 75- 
1h o£ ie 


References 


Northern Pacific Railway Co. v. Dun- 
ham, 108 M 338, 342, 90 P 2d 506. 


_ Schools and School Districts¢=99. 

56 C.J. Schools and School Districts 
§ 750 et seq. 

47 Am. Jur. 352, Schools, §§ 76 et seq. 

Validity of legislative delegation of tax- 
ing power to school districts in absence 


of express constitutional provision author- 
izing such delegation. 113 ALR 1416. 


CHAPTER 39 
UNIFORM FEDERAL TAX LIEN REGISTRATION ACT 


Notice and discharge of federal liens—filing—fee not to be charged. 


Section 84-3901. 
84-3902. Federal tax lien index. bv 
84-3903. Entering discharge in index. | 
84-3904. Index and files—how furnished. 
84-3905. Purpose of act. 
84-3906. Interpretation of act. 
84-3907. Citation of act. 


84.3901. (2155.1) Notice and discharge of federal liens—filing—fee not 


to be charged. Notices of liens for taxes payable to the United States of 
America and certificates discharging such liens shall be filed in the office of 
the county clerk of the county or counties in this state, within which the 
property subject to such lien is situated. No fee shall be charged for such 


filing. 
History: En. Sec. 1, Ch. 8, L. 1927. 
NOTE.—Uniform state law. - 
Sections 84-3901 through 84-3907 are, 


with minor differences, enactments of sec- 
tions 1 through 7 of the “Uniform Fed- 


eral Tax Lien Registration Act” approved*::- 


by the National Conference of Commis- 


and adopted in the states of Arkansas, 
Delaware, Idaho, Indiana, Kentucky, Loui- 
siana, Maryland, Nevada, New Mexico, 


New York, Oregon, Pennsylvania, South 


Carolina, South Dakota, Tennessee, Utah, 
Wisconsin and Wyoming and also in Alas- 
ka and Hawaii. 


sioners on Uniform State Laws in 1926, 


84-3902. (2155.2) Federal tax lien index. When a notice of such lien 
is filed, the county clerk shall forthwith enter the same in an alphabetical 
federal tax lien index, showing on one line the name and residence of the 
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taxpayer named in such notice, the collector’s serial number of such notice, 
the date and hour of filing, and the amount of tax with the interest and 
penalties; he shall file and keep all original notices so filed in numerical 
order in a file or files and designated, federal tax lien notices. 

History: En. Sec. 2, Ch. 8, L. 1927. 


84-3903. (2155.3) Entering discharge in index. When a certificate of 
discharge of any tax lien issued by the collector of internal revenue or other 
proper officer, is filed in the office of the county clerk, where the original 
notice of lien is filed, said county clerk shall enter the same with date of 
filing in said federal tax lien index, on the line where notice of the lien so 
discharged is entered, and permanently attach the original certificate of 
discharge to the original notice of lien. 


History: En. Sec. 3, Ch. 8, L. 1927. Internal RevenueG1725, 
47 C.J.S. Internal Revenue § 767. 


84-3904. (2155.4) Index and files—how furnished. Said federal tax 
lien index and file or files for said federal tax lien notices shall be furnished 
to the county clerk of each county in this state, in the manner now provided 
by law for the furnishing of books in which deeds are recorded. 

History: En. Sec. 4, Ch. 8, L. 1927. Internal Revenue@~1716. 
47 C.J.S. Internal Revenue § 761. 

84-3905. (2155.5) Purpose of act. This act is passed for the purpose of 
authorizing the filing of notices of liens in accordance with the provisions of 
section 3186 of the revised statutes of the United States, as amended by the 
act of March 4, 1913, 87 statutes at large, page 1016, and any acts or parts of 
acts amendatory thereof. 

History: En. Sec. 5, Ch. 8, L. 1927. 


84-3906. (2155.6) Interpretation of act. This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the law 
of those states which enact it. 


History: En. Sec. 6, Ch. 8, L. 1927. Internal Revenue¢>1712. 
47 C.J.S. Internal Revenue § 758. 


84-3907. (2155.7) Citation of act. This act may be cited as the Uniform 
Federal Tax Lien Registration Act. 
History: En. Sec. 7, Ch. 8, L. 1927. 


CHAPTER 40 


COUNTY ASSESSOR AND COUNTY CLERK—DUTIES IN RELATION 
TO COMPUTATION AND ENTRY OF TAXES 


Section 84-4001. Assessor to enter valuations on assessment book. 

84-4002. County clerk to prepare duplicate statement. 

84-4003. Statement to be transmitted to state auditor and state board of equal- 
ization. . 

84-4004. To follow directions of state board of equalization. 

84-4005. Assessor to compute and enter taxes—affidavit.. 

84-4006. County clerk’s affidavit—delivery of book to assessor. 

84-4007. Charging treasurer with taxes—delivery of assessment book to treas- 
urer. 

84-4008. County clerk to verify statements made by him. 

84-4009. Transfer of assessment book from one treasurer to another—charging 
taxes. - 
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84-4010. Collection of poll tax. 
84-4011. Penalty for neglect of duty. 
84-4012. County commissioners may dispense with duplicate book. 
84-4013. State board may dispense with duplicate. 
84-4001. (2156) Assessor to enter valuations on assessment book. Before 


delivering the assessment book to the county clerk as required by section 
84-505 the assessor must proceed to add up the valuations, and enter the 
total valuation of each kind of property, and the total valuation of all 
property, on the assessment book. The column of acres must show the total 
acreage of the county. 


History: En. Sec. 85, p. 105, L. 1891; 
re-en. Sec. 3840, Pol. C. 1895; re-en. Sec. 
2604, Rev. C. 1907; re-en. Sec. 2156, R. C. 
M. 1921; amd. Sec. 1, Ch. 167, L. 1943. 
Cal. Pol. C. Sec. 3727. 

Operation and Effect 

When the assessments have been equal- 
ized and the necessary changes made, the 
clerk must sum up the values of the dif- 
ferent kinds of property assessed to each 
owner, and also the gross amount of all 


84.4002. (2157) County clerk to prepare duplicate statement. The 
county clerk must, on or before the second Monday in August of each year, 
prepare from the assessment-book of such year, as corrected by the board 
of county commissioners, duplicate statements, showing in separate columns: 
The total value of all property ; 


assessments as fixed by the equalizations. 
State ex rel. Fadness v. Eie, 53 M 138, 
147, 162 P 164. 


References 


Cited or applied as section 3840, polit- 
ical code, in State ex rel. City of Butte 
v. Weston, 29 M 125, 130, 74 P 415. 


Taxation@—411. 
61 C.J. Taxation § 866 et seq. 


The amount of money ; 


o> OUR oo bo 


separately. 


History: En. Sec. 86, p. 105, L. 1891; 
re-en. Sec. 3841, Pol. C. 1895; re-en. Sec. 
2605, Rev. C. 1907; re-en. Sec. 2157, R. C. 
M. 1921. Cal. Pol. C. Sec. 3728. 

References 

Cited or applied as section 3841, polit- 


84-4003. 
board of equalization. 


The value of real estate, including mining claims, stated separately ; 
The value of the improvements thereon ; 
The value of personal property, exclusive of money; 


. The number of acres of land, and the number of mining claims, stated 


ical code, in State ex rel. City of Butte 
v. Weston, 29 M 125, 130, 74 P 415; as 
section 2605, revised codes in State ex rel. 
Fadness v. Hie, 53 M 138, 147, 162 P 164, 


Taxation€—436. 
61 C.J. Taxation § 915 et seq. 


(2158) Statement to be transmitted to state auditor and state 
The county clerk must, as soon as such statements 


are prepared, transmit by mail, one to the state auditor and one to the 


state board of equalization. 


History: En. Sec. 87, p. 105, L. 1891; 
re-en. Sec. 3842, Pol. C. 1895; re-en. Sec. 
2606, Rev. C. 1907; re-en. Sec. 2158, R. C. 
M. 1921. Cal. Pol. C. Sec. 3729. 


Operation and Effect 

It is the duty of the county clerk to 
ascertain the gross sum of all assessments 
and transmit it to the state auditor and 
the state board of equalization. State ex 


rel. Fadness v. Hie, 53 M 138, 147, 162 


—P 164. 


References 


Referred to as section 3842 of the polit- 
ical code, in State ex rel. Board of Equal- 
ization v. Fortune, 24 M 154, 155, 60 P 
1086; State ex rel. City of Butte v. Wes- 
ton, 29 M 125, 130, 74 P 415. 


84.4004. (2159) To follow directions of state board of equalization. 
As soon as the county clerk receives from the state board of equalization a 


599 


84-4005 


TAXATION 


statement of any change or changes made by the board in the assessment 
books of the county, or in any assessment therein contained, he must make 
the corresponding change or changes in the assessment books, by entering 
the same in a column provided with a proper heading in fie assessment 
books, counting any fractional sum, when more than fifty cents as one 
dollar, and omitting it when less than fifty cents, so that the value of any 
separate assessment shall contain no fractions of a dollar; but he must in 
[ all cases disregard any action of the board of county commissioners which 
is prohibited by section 84-413; provided, however, that if such assess- 
ment books are not in the possession of the county clerk at the time 
he receives any such statement, he must immediately make a copy thereof, 
attesting the same with his seal of office, and deliver such attested copy to 
the county officer then having possession of such assessment books, and it 
shall be the duty of such county officer to immediately make the corre- 
sponding change or changes in such assessment in the manner herein 


provided. 


History: En. Sec. 88, p. 106, L. 1891; 
re-en. Sec. 3843, Pol. C. 1895; re-en. Sec. 


2607, Rev. C. 1907; re-en. Sec. 2159, R. C. 
M. 1921; amd. Sec. 1, Ch. 86, L. 1929. 
Cal. Pol. C. Sec. 3730. 


Operation and Effect 


When the necessary corrections and ad- 
ditions have been made to it under the 
direction of the state and county boards 
of equalization, the clerk must complete 
the assessment book by extending the tax 
so that the amount to be paid by each 
taxpayer for the year will be made to 
appear. State ex rel. City of Butte v. 
Weston, 29 M 125, 130, 74 P 415. 


84-4005. 


(2160) Assessor to compute and enter taxes—affidavit. 


References 


Cited or applied as section 2607, revised 
codes, in State ex rel. Fadness v. Hie, 53 
M 138, 147, 162 P 164; Anderson v. Me- 
Clenathan, 62 M 387, 391, 205 P 230; 
Butte Electric Ry. Co. v. McIntyre, 71 
M 21, 23, 227 P 61; Morse v. Kroger et al., 
87 M 54, 58, 285 P 185; State ex rel. 
State Board of Equalization v.: Jacobson, 
107 M 461, 463, 86 P 2d 9. 


TaxationG—438. 
61 C.J. Taxation § 991 et seq. 


The 


county assessor must then compute, and enter in a separate money column 
in the assessment book, the respective sums in dollars and cents, rejecting 
the fractions of a cent, to be paid as a tax on the property therein enumer- 
ated, and foot up the columns showing the total amount of such taxes, and 
the columns of total value of property in the county, as corrected under 
the direction of the county and state board of equalization, and shall attach 


thereto his igtatb yale by him subscribed as follows: 


“Deas 2ASeb sone. tNeN , county assessor of the county of ...............-.....-.- 
do swear that I have reckoned the respective sums due as taxes, and have 
added up the columns of valuations, taxes and acreage, as required by law, 
and the said assessment book to which this affidavit is affixed is full, true 


and correct, and made in the manner prescribed by law,” 


and shall on or 


before the second Monday of October deliver the completed assessment book 


to the county clerk. 


History: En. Sec. 89, p. 106, L. 1891; 
re-en. Sec. 3844, Pol. C. 1895; re-en. Sec. 
2608, Rev. C. 1907; re-en. Sec. 2160, R. C. 
M. 1921; amd. Sec. 3, Ch. 167, L. 1943. Cal. 
Pol. C. Sec. 3731. 


Operation and Effect 


After the necessary changes have been 
made and the assessments equalized, it 
is the duty of the clerk to caleulate and 
extend to the proper column. the amount 
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due from each taxpayer for the year, at 
the combined rates fixed by the county 
board and the legislature. State ex rel. 
Fadness v. Hie, 53 M 138, 147, 162 P 164. 


391, 205 P 230; Butte Electric Ry. Co. v. 
McIntyre, 71 M 21, 23, 227 P 61; Morse v. 
Kroger et al., 87 M 54, 58, 285 P 185. 


Taxation¢G—430. 


References 
Anderson v. McClenathan, 62 M 387, 61 C.J. Taxation § 889. 
84-4006. (2161) County clerk’s affidavit—delivery of book to assessor. 


That within five (5) days after the second Monday in August the county . 
clerk must attach to the book the following affidavit: 


et besides oI ysl ANS, VaR , county clerk of the county of........0.220000022 
do swear that I received the assessment book of the taxable property of the 
county from the county assessor with his affidavit thereto affixed, and that 
I have corrected it and made it conform to the requirements of the county 
and state board of equalization,” and deliver the book to the county assessor. 


History: En. Sec. 90, p. 106, L. 1891; 
re-en. Sec. 3845, Pol. C. 1895; re-en. Sec. 
2609, Rev. C. 1907; re-en. Sec. 2161, R. C. 
M. 1921; amd. Sec. 9, Ch. 96, L. 1923; amd. 
Sec. 2, Ch. 167, L. 1943. Cal. Pol. C. Sec. 
3732. 


Operation and Effect 


The affidavit must cover all the facts 
showing that the county clerk has done 
his duty in taking the basis furnished by 
the assessor in entering the authorized 
corrections and extensions, and in making 
the copy furnished by him such as is 
required by law. State ex rel. City of 
Butte v. Weston, 29 M 125, 132, 74 P 415. 


84-4007. 
book to treasurer. 


The limit of time during which the an- 
nual roll must be completed is provided 
for by this section. Carlson v. City of 
Helena, 39 M 82, 103, 102 P 39. 


References 


Anderson v. McClenathan, 62 M 387, 
391, 205 P: 230; Garry v. Martin, 70 M 
587, 590, 227 P 573; Butte Electric Ry. 
Co. v. MeIntyre, 71 M 21, 23, 227 P 61; 
Sanderson v. Bateman, 78 M 235, 246, 
253 P 1100. 


Taxation€—553. 
61 C.J. Taxation § 1307. 


(2163) Charging treasurer with taxes—delivery of assessment 
On or before the third Monday of October the county 


clerk must charge the treasurer with the full amount of taxes levied and 
deliver the original assessment book to the county treasurer. 


History: En. Sec. 92, p. 106, L. 1895; 
re-en. Sec. 3847, Pol. C. 1895; re-en. Sec. 
2611, Rev. C. 1907; re-en. Sec. 2163, R. C. 
M. 1921; amd. Sec. 10, Ch. 96, L. 1923; 
amd. Sec. 4, Ch. 167, L. 19438. Cal. Pol. 
C. Sec. 3734. 


84-4008. 


(2164) County clerk to verify statements made by him. 


References 


Anderson v. McClenathan, 62 M 387, 
391, 205 P 230. 


The 


county clerk must verify, by his affidavit attached thereto, all statements 
made by him under the provisions of this code. 


History: En. Sec. 93, p. 106, L. 1895; 
re-en. Sec. 3848, Pol. C. 1895; re-en. Sec. 
2612, Rev. C. 1907; re-en. Sec. 2164, R. 
C. M. 1921. Cal. Pol. C. Sec. 3735. 


84-4009. 


References 
Anderson v. McClenathan, 62 M 387, 391, 
205 P 230. 


TaxationG433. 
61 C.J. Taxation § 902 et seq. 


(2165) Transfer of assessment book from one treasurer to 


another—charging taxes. The county clerk, if the original assessment book 
or the delinquent tax list is transferred from one collector to another, must 
credit the one and charge the other with the amount then outstanding on 
the taxbook. 
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History: En. Sec. 94, p. 106, L. 1895; 
re-en. Sec. 3849, Pol. C. 1895; re-en. Sec. 
2613, Rev. C. 1907; re-en. Sec. 2165, R. 


84-4010. (2165.1) Collection of poll tax. Whenever any special poll 
tax shall be imposed as provided by the laws of this state, whether for road, 
poor or any other purpose, it shall be the duty of the county clerk to have 
suitable receipts for the same printed and to deliver said receipts to the 
_ county treasurer charging him with the same and it shall be the duty of the 
county treasurer to proceed to collect such poll tax as provided by law. The 
receipts herein provided for shall be bound in book form and shall be 
printed and written in triplicate. One copy of such receipt shall be delivered 
to the person paying the tax, one copy of each and all receipts shall be 
turned over to the county clerk at the end of each month to be preserved 
in his office; and one copy of each and all such receipts shall be permanently 
preserved in the office of the treasurer. 

History: En. Sec. 1, Ch. 81, L. 1923. 


C. M. 1921; amd. Sec. 11, Ch. 96, L. 1923. 
Cal. Pol. C. Sec. 3736. 


Militia men exempt from poll tax, see. 


11-2004. 
Cross-References 


Fire department members exempt from 
poll tax, see. 11-2004. 


84-4011. (2166) Penalty for neglect of duty. If the county clerk fails 
or neglects to perform the duties prescribed by sections 2584 and 2585 
(section 84-708 of this code), he forfeits to the state five hundred dollars, 
to be recovered by action in the name of the state. 


Taxation@556. 
61 C.J. Taxation § 1315. 


History: En. Sec. 95, p. 106, L. 1895; 
re-en. Sec. 3850, Pol. C. 1895; re-en. Sec. 
2614, Rev. C. 1907; re-en. Sec. 2166, R. C. 


lating to powers and duties of the state 
board of equalization and are in effect 
now superseded by section 84-708. 


M. 1921. 


NOTE.—Sections 2584 and 2585, now re- 
pealed, were sections of the 1907 code re- 


TaxationC=564. 
61 C.J. Taxation § 1327 et seq. _ 


84-4012. (2167) County commissioners may dispense with duplicate 
book. The board of county commissioners of any county may, in its discre- 
tion, dispense with the making or use of any duplicate assessment book 
mentioned in any part of this code; and in all cases where said duplicate 
assessment book is referred to, it is lawful to use and consider the original 
assessment book in all the requirements of every part of this code referring 
to the same, and all affidavits or other statements in reference to said 
duplicate assessment book must be substantially worded to conform to the 
use of the original assessment book. 


History: En. Sec. 3851, Pol. C. 1895; 
re-en. Sec. 2615, Rev. C. 1907; re-en. Sec. 
2167, R. C. M. 1921. 


essary for county uses only. The fact 
that the county commissioners have dis- 
pensed with such duplicate assessment 
book does not prevent the county clerk 
from furnishing a duplicate for a city, 
though the original is to be used by the 
county treasurer. State ex rel. City of 
Butte v. Weston, 29 M 125, 130, 74 P 415. 


Operation and Effect 


This section has no application to the 
duplicate required for the use of city 
treasurers; it refers to the duplicate nec- 


84-4013. (2168) State board may dispense with duplicate. The state 
board of equalization may, by an order entered upon its minutes and 
certified to the county clerk of any county in the state, dispense with the 
duplicate assessment book in such county, in which event the original 
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assessment book must perform all the offices of such duplicate, and must 
have like force and effect. 


History: En. Sec. 4019, Pol. C. 1895; 
re-en. Sec. 2737, Rev. C. 1907; re-en. Sec. 
2168, R. C. M. 1921. 


CHAPTER 41 


COLLECTION OF GENERAL PROPERTY TAXES—TAX SALES— 
REDEMPTION—TAX DEEDS—SALE OF TAX DEED LANDS 


Section 84-4101. 
84-4102. 
84-4108. 


84-4104. 


84-4105. 
84-4106. 
84-4107. 
84-4108. 
84-4109. 


84-4110. 


84-4111]. 
84-4112. 


84-4113. 


84-4114, 
84-4115. 
84-4116. 


84-4117. 
84-4118. 
84-4119. 
84-4120. 
84-4121. 
84-4122. 
84-4123. 
84-4124. 


84-4125. 
84-4126. 
84-4127, 
84-4128. 
84-4129. 
84-4130. 
84-4131. 


84-4132. 
84-4133. 
84-4134. 
84-4135. 
84-4136. 
84-4137. 


84-4138. 


84-4139. 
84-4140. 
84-4141. 
84-4142. 
84-4143. 
84-4144. 
84-4145. 
84-4146. 
84-4147. 
84-4148. 


Treasurer to publish notice of delinquency. 

Act not retroactive—computing penalties. 

Time for payment of taxes—penalty and interest. 

Special assessments for special improvements. 

Manner of publication of notice. 

Treasurer to note date and amount of payment. 

Receipt to be given. 

Payment of irrigation or drainage district assessment. 

Application of act. 

Payment of taxes of decedents—how enforced. 

Report of taxes collected and delinquent. 

When delinquent list must be completed. 

All matters on assessment book to be set down in numerical or alpha- 
betical order. 

Credit to be given to treasurer on final statement, etc. 

Treasurer charged with delinquent taxes. 

Statement to be transmitted to the state board of equalization by the 
county clerk. 

Publication of notice of tax sales. 

Manner of making publication. 

Time and place of sale to be designated. 

Time and place of sale. 

Copy of publication and affidavit to be filed with the county clerk. 

Manner of conducting sale. 

Postponement. 

Designation of portion to be sold—sale to county 
county’s interest—validation of certificates. 

Resale when purchaser does not make payment. 

Bid of person once refusing to make payment not to be received. 

Treasurer to give purchaser a duplicate certificate of sale. 

Signature of certificate of sale and disposition of copies. 

Treasurer to enter in a book description of land sold. 

Lien of state when vests in purchaser—how alone divested. 

Refund to tax sale purchaser on declaration of sale as void—interest— 
liens of county and purchaser. 

Time for redemption. 

Redemption to be made in lawful money—credit to be given to whom. 

Treasurer’s report of persons entitled to redemption and amount due each. 

Clerk to file and enter certificate of sale. 

When property is redeemed, clerk to note it in book. 

Treasurer’s deed when property is not redeemed in time—charges for 
making and acknowledgment. 

Assignment of rights of county in property acquired at tax sale—form 
of certificate. 

To what sales preceding section applicable—rights of holder of certificate. 

Disposal of money from sale or lease of tax deed lands. 

Sale of exchanged lands. 

Quieting title to lands acquired by county for taxes. 

Effect of act. 

Confirmation of tax deed—action for, authorized. 

Procedure. 

Notice of pendency of action. 

Defendants, rights of. 

Trial of action and judgment. 
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assignment of 


84-4101 


84-4149. 
84-4150. 
84-4151. 
84-4152. 


84-4153. 
84-4154. 
84-4155. 
84-4156. 
84-4157. 
84-4158. 
84-4159. 
84-4160. 


84-4160.1. 


84-4161. 
84-4162. 
84-4163. 
84-4164. 
84-4165. 
84-4166. 
84-4167. 
84-4168. 
84-4169. 
84-4170. 
84-4171. 
84-4172. 
84-4173. 
84-4174. 
84-4175. 
84-4176. 
84-4177. 
84-4178. 
84-4179. 
84-4180. 
84-4181. 
84-4182. 
84-4183. 
84-4184. 


84-4185. 
84-4186. 


84-4187. 
84-4188. 
84-4189. 
84-4190. 
84-4191. 
84-4192. 
84-4193. 
84-4194. 


84-4195. 
84-4196. 
84-4197. 
84-4198. 


84-4199. 


84-41-100. 
84-41-101. 
84-41-1028. 
84-41-103. 


84-41-104. 


TAXATION 


Contents and form of deed. 

Title conveyed. 

Notice of application for tax deed. 

Taking of tax deeds by counties, cities and towns—notice of application 
—order of governing body required. 

Validation of tax deeds heretofore issued counties, cities and towns. 

Redemption from tax sales. 

Piecemeal redemption of land sold for taxes. 

Affidavit showing notice given—sum allowed therefor. 

Form of tax deed—deed prima facie evidence of what. 

Procedure in actions to quiet title to tax deed property. 

Limitations on actions to set aside tax deeds. 

Validation of delinquent tax sales and sales of real Brogerts by counties. 

Validation of tax deeds. 

Title conveyed by deed—procedure to cure defects. 

Action to procure tax deed—taxes to be paid. 

Commencement of action—parties—contiguous and noncontiguous tracts. 

Lis pendens. 

Summons—form—service. 

Defense to action—redemption of parcels. 

Judgment by default not authorized—costs. 

Judgment—order to issue tax deed to plaintiff—effect of judgment. 

Form of tax deed issued on filing copy of decree with treasurer. 

Effect of deed. 

Assessment books, delinquent books, etc., prima facie evidence of what. 

Comparison of delinquent list with unpaid assessment. 

Oath administered to treasurer. 

Final settlement of treasurer with clerk. 

Treasurer’s affidavit indorsed on list. 

Taxes, ete., illegally collected to be refunded. 

Concurrent remedies. 

When property assessed more than once. 

Land irregularly assessed, ete., not to be sold. 

What mistakes do not affect sale of property for taxes. 

Collection of taxes from persons assessed, but removed to another county. 

Evidence on trial of suit for such taxes. 

Allowance and payment of expense of such proceeding. 

Protest against sale requisite, when assessment void in part, to in- 
validate sale or grant thereunder. 

Duty of treasurer on delivery of such protest. 

Assessment of property on which a tax sale certificate has been pur- 
chased by county and adjournment of sale thereof. 

No sale unless directed by board of county commissioners. 

Conditions of redemption of property sold to county. 

Distribution of such redemption moneys, accounts, etc. 

Sale of county tax deed lands—procedure—preferential repurchase rights. 

Terms of sale—sale contract—deed of conveyance. 

Land subject to taxation to purchaser—when. 

Unsold land—how disposed of—interest rate. 

Lease of lands not sold—royalty reserved in leases for mineral or oil 
and gas purposes—pooling agreement. 

Apportionment of proceeds of sales and leases. 

Confirmation of oil and gas leases heretofore made. 

Sale of lands less than fifty dollar valuation and other lands. 

Lessee of tax-deed lands has right within 30 days to purchase at ap- 
praised value. 

Validation of certain contracts for purchase of tax title lands. 

Validation of tax deeds notwithstanding failure to classify lands. 

Repealing and saving clause. 

Saving clause. 

Suspension of taxes on property owned by persons in military or naval 
service. 

Affidavit to be filed with county treasurer. 


84-4101. (2169) Treasurer to publish notice of delinquency. Within 
ten (10) days after the receipt of the assessment book, the county treasurer 
must publish a notice specifying : 
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1. That one-half (14) of all taxes levied and assessed will be due and 
payable before five o’clock p. m. on the 30th day of November next there- 
after, and that unless paid prior thereto the amount then due will be delin- 
quent and will draw interest at the rate of two-thirds (24) of one per 
centum (1%) per month from and after such delinquency, and two per 
centum (2%) will be added to the amount thereof as a penalty and that 
one-half (14) of all taxes levied and assessed will be due and payable on 
or before five o’clock p. m. on the 31st day of May next thereafter, and 
that unless paid prior to said date said taxes will be delinquent and will draw 
interest at the rate of two-thirds (24) of one per centum (1%) per month 
from and after such delinquency, and two per centum (2%) will be added 
to the amount thereof as a penalty. 


2. The time and place at which payment of taxes may be made: And 
he must send to the last known address of each taxpayer a postcard or 
other written notice, postage prepaid, showing the amount of taxes due the 
current year, and the amount due and delinquent for other years; but any 
failure to give either notice will not affect the legality of the tax. 


History: Ap. p. Sec. 3860, Pol. C. 1895; 
amd. Sec. 1, p. 97, L. 1899; re-en. Sec. 
2616, Rev. C. 1907; amd. Sec, 1, Ch. 15, 
L. 1917; re-en. Sec. 2169, R. C. M. 1921; 
amd. Sec. 2, Ch. 96, L. 1923; amd. Sec. 2, 
Ch. 67, L. 1931. Cal. Pol. C. Sec. 3746. 


NOTE.—The penalty prescribed in this 
section has been changed to conform to 
sec. 1, ch. 30, Ex. L. 1933. 


Failure to Notice Delinquencies Not 
Fatal to Certificate of Sale 


Under this section, failure of county 
treasurer to notice taxpayer of amount of 
delinquent taxes due does not affect the 
legality of the tax, or warrant cancellation 
of a certificate of sale issued to the coun- 
ty. Smith v. Blaine County, 102 M 116, 
119, 56 P 2d 179. 


Mandatory and Exclusive Statutes 


The procedure outlined by this section 
and those following, for the collection of 
property taxes and the enforcement of tax 
liens is mandatory and exclusive. Calkins 
v. Smith, 106 M 453, 457, 78 P 2d 74. 


References 


County of Hill v. County of Liberty, 
62 M 15, 17, 203 P 500; Thomas v. City 
of Missoula et al., 70 M 478, 483, 226 P 
213; Butte Electric Ry. Co. v. McIntyre, 
71 M 21, 23, 227 P 61; Sanderson v. Bate- 
man, 78 M 235, 246, 253 P 1100; Williams 
v. Harvey et al., 91 M 168, 6 P 2d 418; 
State ex rel. Malott v. Cascade Co., 94 M 
394, 411, 22 P 2d 811. 


Taxation€=516. 
61 C.J. Taxation § 1225. 
51 Am. Jur. 831, Taxation, § 944. 


84-4102. (2169.1) Act not retroactive—computing penalties. It is spe- 
cifically provided that the provisions of this act are not retroactive and 
shall apply only to tax levies made on assessments levied from and after 
the first Monday in March, 1931. 


In computing all penalties and delinquencies on the sale of property for 
the nonpayment of taxes, or the acquisition of tax titles, any levies hereto- 
fore made shall be computed on the basis of the then existing laws, but levies 
made on assessments for 1931 and thereafter shall be computed on the basis 
provided in this act for their respective portions, and all acts and parts of 
acts in conflict herewith are amended in accordance with the provisions of 
this act. 


History: En. Sec. 3, Ch. 67, L. 1931. Taxation©-836. 


61 C.J. Taxation § 2105 et seq. 


84-4103. (2169.2) Time for payment of taxes—penalty and interest. 
All taxes levied and assessed in the state of Montana, except special assess- 


601 


84-4104. TAXATION 


ments made for special improvements in towns and cities, shall be payable 
as follows: One-half (14) of the amount of such taxes shall be payable on or 
before five o’clock p. m. on the 30th day of November of each year, and 
one-half (14) on or before five o’clock p. m. on the 31st day of May of each 
year; provided that unless one-half (44) of such taxes are paid on or before 
five o’clock p. m. on the 30th day of November of each year, then such 
amount so payable shall become delinquent and shall draw interest at the 
rate of two-thirds (24) of one per centum (1%) per month from and after 
such delinquency until paid and two per centum (2%) shall be added to the 
amount thereof as a penalty. All taxes due and not paid on or before five 
o’clock p. m. on the 31st day of May of each year shall be delinquent and 
shall draw interest at the rate of two-thirds (44) of one per centum (1%) 
per month from and after such delinquency until paid and two per centum 
(2%) shall be added to the amount thereof as a penalty. 


History: En. Sec. 1, Ch. 96, L. 1923; 
amd. Sec. 1, Ch. 79, L. 1929; amd. Sec. 1, 
Ch. 67, L. 1931; amd. Sec. 4, Ch. 158, L. 
1933; Sec. 1(a) amd. Sec. 1, Ch. 1, Ex. L. 
1933. 


NOTE.—The penalty prescribed in this 
section has been changed to conform to 
sec. 1, ch. "30," Ex. .*1933. 


Cross-Reference 


Obstruction of the collection of taxes, 
penalty, sec. 94-1505. 


Applies to City Taxes 


Held, that this section, providing for 
the semi-annual payment of “all taxes 
levied and assessed in the state,” applies 
to city taxes as well as to county taxes. 
Thomas v. City of Missoula et al., 70 M 
478, 480 et seq., 226 P 213. 


Constitutionality 


Held, that the title to chapter 96, laws 
of 1923 (this section), “An act to fix 
the time and method of collecting taxes 
and interest thereon,’ sufficiently ex- 
presses the subject of the act—authorizing 
the semi-annual payment of taxes—to 
meet the requirements of section 23, ar- 
ticle V, of the constitution. Thomas v. 
City of Missoula et al., 70 M 478, 480 et 
seq., 226 P 213. 


84-4104. 


Interest 


While the interest rate is one per cent 
per month, this section does not state or 
contemplate that interest shall only be 
computed in full months, treating each 
fractional part of a month as a whole. Cer- 
tainly no one would claim that a note 
bearing “eight per cent per annum” would 
require the payment of a whole year’s 
interest for each year, and each fractional 
part of a year. The interest under this 
section can only be charged until all de- 
linquent taxes are paid. Glacier County 
v. Halvorson Mercantile Co., 93 M 520, 
523, 19 P 2d 648. 


References 


State v. McFarlan, 78 M 156, 160, 252 
P 805; Sanderson v. Bateman, 78 M 235, 
249, 253 P 1100; School District v. City of 
Helena, 87 M 300, 306, 287 P 164; School 
District No. 12 v. Pondera Co., 89 M 342, 
347, 297 P 498; Williams v. Harvey et al., 
91 M 168, 171, 6 P 2d 418; State ex rel. 
Malott v. Cascade Co., 94 M 394, 410, 22 
P 2d 811; Wheir v. Dye, 105 M 347, 351, 
73 P 2d 209. 


Taxation@—526. 
61 C.J. Taxation § 1234. 
51 Am. Jur. 830, Taxation, § 943 et seq. 


(2169.3) Special assessments for special improvements. Special 


assessments, or installments of special assessments, made for special improve- 
ments in towns and cities, duly and regularly made and levied by resolu- 
tion, according to law, shall be payable on or before five o’clock p. m. on 
the 30th day of November of each year, and in the event the same are 
not paid on or before said date, the same shall be subject to the same 
interest and penalty for non-payment as are or may hereafter be provided 
by the laws of the state of Montana for other delinquent taxes. The collec- 
tion thereof shall be had and made as provided by section 11-2233, as the 
same is now in force or may be hereafter amended. 


602 


COLLECTION OF PROPERTY TAXES 84-4108 


History: En. Sec. 1, Ch. 96, L. 1923; Municipal Corporations€=521. 
amd. Sec. 1, Ch. 79, L. 1929; amd. Sec. 1, 44 C.J. Municipal Corporations § 3418 
Ch. 67, L. 1931; amd. Sec. 4, Ch. 158, L. et seq. 
1933. . 48 Am. Jur. 761, Special or Local Assess- 


ments, § 256 et seq. 


84-4105. (2170) Manner of publication of notice. The notice in every 
case must be published for two weeks in some weekly or daily newspaper 
published in the county, if there is one; or if there is not, then by posting 
it in three public places. The failure to publish or post notices does not 
relieve the taxpayer from any of his liabilities. 


History: En. Sec. 3861, Pol. C. 1895; NOTE.—The notice mentioned herein is 
re-en. Sec. 2617, Rev. C. 1907; re-en. Sec. the one contained in section 84-4101. 
2170, R. C. M. 1921. Cal. Pol. C. Sec. 3749. 


Taxation€—569. 
61 C.J. Taxation § 1343. 


84-4106. (2171) Treasurer to note date and amount of payment. The 
county treasurer must note the date and the amount of the payment of any 
tax in the assessment book opposite the name of the person paying. 


History: En. Sec. 3862, Pol. C. 1895; TaxationCG—527. 
re-en. Sec. 2618, Rev. C. 1907; re-en. Sec. 61 C.J. Taxation § 1238. 
2171, R. C. M. 1921; amd. Sec. 3, Ch. 96, 
L. 1928. Cal. Pol. C. Sec. 3750. 


84-4107. (2172) Receipt to be given. He must give a receipt to the 
person paying any tax, specifying the amount of the assessment and the tax 
paid, with a description of the property assessed. 


History: En. Sec. 97, p. 108, L. 1891; TaxationG528l4, 
re-en. Sec. 3863, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1249, 
2619, Rev. C. 1907; re-en. Sec. 2172, R. C. 
M. 1921. Cal. Pol. C. Sec. 3751. 


84-4108. (2172.1) Payment of irrigation or drainage district assessment. 
It shall be the duty of the county treasurer of each county in which any 
irrigation or drainage district is located, in whole or in part, to collect and 
receipt for all taxes and assessments, levied by any such district, in the 
same manner and at the same time as is required in the collection of taxes 
upon real estate for county purposes, as provided in section 84-4103, pro- 
vided, the treasurer shall receive from any taxpayer at any time, the 
amount due on account of any district assessments of any kind, whether 
other taxes on the same real estate are paid or not. When any real estate 
on account of which such district taxes and assessments have been levied 
has been sold to the county and tax certificate of sale is held by the county, 
the taxpayer may pay to the treasurer at any time any semi-annual install- 
ment of such district tax or assessment, together with the penalty and 
interest to date of payment on such installment; provided that such payment 
shall not be deemed a redemption of said property from such tax sale, but 
shall be credited on account of any redemption that may thereafter be made. 
In case of any payment pursuant to this act, a separate tax receipt shall 
issue showing exactly what assessments have been paid and shall show 
that no other tax on said real estate has been received by said treasurer, 
and provided further, such county treasurer shall not collect or receive or 
receipt for any taxes levied for county purposes upon real estate situated 
wholly or in part within any irrigation or drainage district upon which an 
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assessment for the purposes of such irrigation or drainage district has been 
levied, unless the said assessment levied for such irrigation or drainage 
district purposes be paid, as herein permitted and the receipt therefor 
presented to the county treasurer at the time such taxes are paid, or paid 
at the same time. . 
History: En. Sec. 1, Ch. 71, L. 1923; 28 C.J.S. Drains § 80; 67 C.J. Waters 


amd. Sec. 1, Ch. 73, L. 1935; amd. Sec. 1, § 975. 
Ch. 188, L. 1943. 17 Am. Jur. 827, Drains and Sewers, 


§§ 81-84; 30 Am. Jur. 661, Irrigation, 
Drains€=85; Waters and Water Courses §§ 91-93. 
C231. 


84-4109. (2172.2) Application of act. The provisions of this act, with 
reference to the payment of special assessments, including irrigation and 
drainage district assessments, shall apply in all cases, where such special 


assessments are delinquent at the date of the passage and approval of the act. 
History: En. Sec. 2, Ch. 73, L. 1935. 


84-4110. (2173) Payment of taxes of decedents—how enforced. The 
district court must require every administrator or executor to pay out of 
the funds of the estate all taxes due from such estate; and no order or decree 
for the distribution of any property of any decedent among the heirs or 
devisees must be made until all taxes against the estate are ae 

History: En. Sec. 98, p. 108, L. 1891; Cross-Reference 


re-en, Sec, 3864, Pol. C. 1895; re-en. Sec. Personal property taxes to be paid be- 


2620, Rev. ©. 1907; re-en. Sec. 2173, R. fore distribution of estate, sec. 91-3905. 
C. M. 1921. Cal. Pol. C. Sec. 3752. 


Executors and AdministratorsG212. 
34 C.J.S. Executors and Administrators 
§ 380. 


84-4111. (2176) Report of taxes collected and delinquent. On the third 
Monday of December and on the third Monday of June of each year the 
county treasurer must make a report to the county clerk in detail, showing 
the amount of taxes collected and a complete delinquent list of all persons 
and property then owing taxes, and the county clerk shall compare such 
report with the books of the county treasurer, and shall keep a record of 
such report in his office. 

History: En. Sec. 101, p. 109, L. 1891; References - 


2623, Rev. C. 1907; re-en. Sec. 2176, R. C.. 392, 205 P 230; Sanderson v. Bateman, 78 
M. 1921; amd. Sec. 5, Ch. 96, L. 1923. Cal. ww 235, 246, 253 P 1100. 


Pol. C. Sec. 3758. 


Taxation€—560. 
61 C.J. Taxation § 3492. 

84-4112. (2177) When delinquent list must be completed. The county 
treasurer must, at the time specified in the preceding section, deliver to the 
county clerk a complete delinquent list of all persons and property then 
owing taxes. 


History: En. Sec. 102, p. 109, L. 1891; References 
re-en. Sec. 3868, Pol. C. 1895; re-en. Sec. Anderson v. McClenathan, 62 M 387, 
2624, Rev. C. 1907; re-en. Sec. 2177, R. C. 392, 205 P 230; Sanderson v. Bateman, 
M. 1921. 78 M 235, 246, 253 P 1100. 


84-4113. (2178) All matters on assessment book to be set down in 
numerical or alphabetical order, In the list so delivered must be set down, 
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in numerical or alphabetical order, all matters and things contained in the 
assessment book and relating to delinquent persons or property. 


pee Bek En. Sec. 103, p. 109, L. 1891; References 

re-en. Sec. 3869, Pol. C. 1895; re-en. Sec. Sand B 7 5, 24 
2625, Rev. C. 1907; re-en. Sec. 2178, R. ©. 953 is ane me Aisa n, 1ed TAs Se 
M. 1921. Cal. Pol. C. Sec. 3760. 


84-4114. (2179) Credit to be given to treasurer on final statement, etc. 
The county clerk must carefully compare the list with the assessment book, 
and if satisfied that it contains a full and true statement of all taxes due 
and unpaid, he must foot up the total amount of taxes so remaining unpaid, 
credit the county treasurer who acted under it therewith, and make a final. 
settlement with him of all taxes charged against him on the assessment book, 
and must require from him an immediate account for any existing deficiency. 


History: En. Sec. 104, p. 109, L. 1891; References 
re-en. Sec. 3870, Pol. C. 1895; re-en. Sec. Sanderson v. Bateman, 78 M 235, 246, 
2626, Rev. C. 1907; re-en. Sec. 2179, R. C. 953 p 1100, 
M. 1921. Cal. Pol. C. Sec. 3761. 


Taxation€=557 (1). 
61 C.J. Taxation § 1313 et seq. 


84-4115. (2180) Treasurer charged with delinquent taxes. After settle- 
ment with the county treasurer, as prescribed herein, the county clerk must 
charge the treasurer then acting with the amount of taxes then due on 
the delinquent tax list, and within three days thereafter deliver the list, 
duly certified, to the county treasurer. 

History: En. Sec. 105, p. 109, L. 1891; References 
re-en. Sec. 3871, Pol. C. 1895; re-en. Sec. Sanderson v. Bateman, 78 M 235, 246, 
2627, Rev. C. 1907; re-en. Sec. 2180, R. C. 953 p 1100. } ; 

M. 1921; amd. Sec. 6, Ch. 96, L. 1923. Cal. 
Pol. C. Sec. 3762. 

84-4116. (2181) Statement to be transmitted to the state board of 
equalization by the county clerk. Within ten days after each settlement the 
county clerk must transmit by mail a statement to the state board of 
equalization, in such form as it may require, of each kind of property 
assessed and delinquent, and the total amount of delinquent taxes. 


History: En. Sec. 106, p. 109, L. 1891; References 
re-en. Sec. 3872, Pol. C. 1895; re-en. Sec. Sanderson v. Bateman, 78 M 235, 246, 
2628, Rev. C. 1907; re-en. Sec. 2181, R. ©. 953 P 1100. 
M. 1921; amd. Sec. 7, Ch. 96, L. 1923. Cal. 
Pol. C. Sec. 3763. 


84-4117. (2182) Publication of notice of tax sales. On or before the 
last Monday of June of each year, the county treasurer must publish in 
the manner and for the time prescribed in sections 84-4118, 84-4119 and 
84-4120, a notice specifying : 

1. That at a given time and place (to be designated in the notice) all 
property in the county, upon which delinquent taxes are a lien, will be 
sold at public auction, unless prior to said time, said delinquent taxes, 
together with all interest, penalties and costs due thereon are paid ; 

2. A complete delinquent list of all persons and property in the county, 
now owing taxes, including all city and town property, as to which taxes, or 
taxes and assessments, are delinquent, is on file in the office of the county 
treasurer and is subject to public inspection and examination. 
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History: En. Sec. 107, p. 110, L. 1891; 
amd. Sec. 3873, Pol. C. 1895; amd. Sec. 1, 
p. 142, L. 1901; re-en. Sec. 2629, Rev. C. 
1907; re-en. Sec. 2182, R. C. M. 1921; amd. 
Sec. 8, Ch. 96, L. 1923; amd. Sec. 1, Ch. 
26, L. 1939. Cal. Pol. C. Sec. 3764. 


NOTE.—See sec. 84-4727 providing that 
delinquent city and town taxes and as- 
sessments be certified to and included in 
tax sales made by county treasurer. 


Nonresident Property Owner Presumed to 
to Know That Unless Taxes Paid, Prop- 
erty Subject to Tax Sale 


It is incumbent upon nonresident prop- 
erty owners to take notice that all prop- 
erty is taxed annually and that, unless the 
taxes are paid, the property will be sold 
at tax sale, irrespective of the fact that 
the owner requested a county treasurer, in- 
stead of the county assessor, to send tax 
notices to a certain address which request 
was ignored. Sutter v. Scudder, 110 M 390, 
395, 103 P 2d 303. 


Where Federal Government Recovered 
Taxes Paid by Indians after Cancellation 
of Fee Title Granted Without Their Ap- 
plication and Consent 


Where patents were issued to federal 


84-4118. 


(2184) Manner of making publication. 


TAXATION 


government in trust for Indians to whom 
lands had been allotted, fee title was 
granted to Indians without any application 
by them, county taxed lands, and fee 
patents were thereafter canceled by fed- 
eral government because issued without 
consent of Indians, the fact that In- 
dians in paying tax had not done so 
under protest did not bar federal govern- 
ment’s recovery of taxes since the Indians 
were wards and had neither knowledge 
of their rights nor adequate means of 
safeguarding them; however government 
could not recover interest on the taxes so 
paid. Glacier County, Montana vy. United 
States, 99 F 2d 733, 735. 


References 


Anderson v. McClenathan, 62 M 887, 
392, 205 P 230; Calkins v. Smith, 106 M 
453, 457, 78 P 2d 74; Jensen Livestock 
Co. v. Custer County, 113 M 285, 292, 124 
P 2d 1013. 


Taxation€—658 (3). 
61 C.J. Taxation § 1595, 
51 Am. Jur. 901, Taxation, § 1033 et seq. 


The publication must 


be made once a week for three successive weeks in such newspaper published 
in the county as the board of county commissioners directs. If there is no 
newspaper published in the county, then by posting a copy of the list 


in three public places. 


History: En. Sec. 109, p. 110, L. 1891; 
re-en. Sec. 3875, Pol. C. 1895; re-en. Sec. 
2631, Rev. C. 1907; re-en. Sec. 2184, R. C. 
M. 1921. Cal. Pol. C. Sec. 3766. 


Operation and Effect 


Where a notice of sale for delinquent 
taxes was published December 30, 1895, 
and January 6 and 13, 1896, and the sale 
took place January 27, 1896, the publica- 
tion was for a sufficient time. This sec- 
tion does not require the commissioners to 


84-4119. 


designate a paper for publication, but to 


- direct the publication to be made in a ecer- 


tain paper. Conklin v. Cullen, 29 M 38, 
43, 44, 74 P 72. 


References 


Anderson v. McClenathan, 62 M 387, 
392, 205 P 230; Thomas v. City of Mis- 
soula et al., 70 M 478, 226 P 213. 


Taxation€660. 
61 C.J. Taxation § 1594 et seq. 


(2185) Time and place of sale to be designated. The publica- 


tion must designate the time and place of sale. 


History: En. Sec. 110, p. 110, L. 1891; 
re-en. Sec. 3876, Pol. C. 1895; re-en. Sec. 
2632, Rev. C. 1907; re-en. Sec. 2185, R. C. 
M. 1921. Cal. Pol. C. Sec. 3767. 


84-4120. 


(2186) Time and place of sale. 


References 


Anderson v. McClenathan, 62 M 387, 392, 
205 P 230; Thomas v. City of Missoula 
et al., 70 M 478, 226 P 213; Glacier County 
v. Sehlinski et al., 90 M 136, 144, 300 
P 270. 


The time of sale must not be 


less than twenty-one nor more than twenty-eight days from the first publi- 
cation, and the place must be in front of the county treasurer’s office. 
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History: En. Sec. 111, p. 110, L. 1891; 
re-en. Sec. 3877, Pol. C. 1895; re-en. Sec. 
2633, Rev. C. 1907; re-en. Sec. 2186, R. C. 
M. 1921. Cal. Pol. C. Sec. 3768. 


84-4124 


ical code, in Conklin v. Cullen, 29 M 38, 
44, 74 P 72; Anderson v. McClenathan, 62 
M 387, 392, 205 P 230; Thomas v. City of 
Missoula et al., 70 M 478, 226 P 213. 


References Taxation€—655, 656. 


Cited or applied as section 3877, polit- 61 C.J. Taxation §§ 1602, 1603 et seq. 


84-4121. (2187) Copy of publication and affidavit to be filed with the 
county clerk. The county treasurer, as soon as he has made the publication 
required by the preceding sections, must file with the county clerk a copy 
of the publication, with an affidavit attached thereto that it is a true copy 
of the same; that the publication was made in a newspaper, stating its 
name and place of publication, and the date of each appearance; and in 
case there was no newspaper published in his county, that notices were 
put up in three public places, designating the places therein, which affidavit 
is prima facie evidence of all the facts stated therein. 


History: En. Sec. 112, p. 110, L. 1891; TaxationG—662. 
re-en. Sec. 3878, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1599. 
2634, Rev. C. 1907; re-en. Sec. 2187, R. 
C. M. 1921. Cal. Pol. C. Sec. 3769. 


84-4122. (2189) Manner of conducting sale. On the day fixed for sale, 
or on some subsequent day to which he may have postponed it, of which 
he must give notice, the county treasurer, between the hours of ten o’clock 
a.m. and three p. m., must commence the sale of the property advertised, 
commencing at the head of the list, and continuing in alphabetical or numeri- 
eal order of lots and blocks until completed. 


History: Ap. p. Sec. 1732, 5th Div. or blocks is “completed” as provided un- 


Comp. Stat. 1887; amd. Sec. 36, p. 96, Ex. 
L. 1887; amd. Sec. 113, p. 111, L. 1891; 
amd. Sec. 3880, Pol. C. 1895; re-en. Sec. 
2636, Rev. C. 1907; re-en. Sec. 2189, R. 
Cc. M. 1921. 


Purchaser Does Not Have Whole Day to 
Appear 


The purchaser does not have the whole 
day to appear, as the sale need continue 


der this section. Jensen Livestock Co. v. 
Custer County, 113 M 285, 290, 124 P 2d 
1013. 


References 


Glacier County v. Schlinski, 90 M 136, 
144, 300 P 270. 


——— 


TaxationCG—672. 


61 C.J. Taxation § 1601. 


"only until the list of delinquent property 
51 Am. Jur, 912, Taxation, §§ 1045 et seq. 


in alphabetical or numerical order of lots 


84-4123, (2190) Postponement. He may postpone the day of com- 
mencing the sale from day to day; but the sale must be completed within 
three weeks from the day first fixed. 

History: En. Sec. 114, p. 111, L. 1891; 
re-en. Sec. 3881, Pol. C. 1895; re-en. Sec. 
2637, Rev. C. 1907; re-en. Sec. 2190, R. 
C. M. 1921. 

84.4124, (2191) Designation of portion to be sold—sale to county— 
assignment of county’s interest—validation of certificates. The owner or 
person in possession of any real estate offered for sale for taxes due thereon 
may designate in writing to the county treasurer, prior to the sale, what 
portion of the property he wishes sold, if less than the whole, but if the 
owner or possessor does not make such a designation, then the county 
treasurer shall sell the said real estate so offered for sale in its entirety, and 
in case there is no purchaser in good faith for the same, as provided in 
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TaxationG—663. 
61 C.J. Taxation § 1604. 


84-4] 24. TAXATION 


this code, on the first day that the property is offered for sale, then the 
whole amount of the property assessed must be struck off to the county as 
the purchaser, and the duplicate certificate thereof delivered to the county 
treasurer and filed by him in his office. No charge must be made for the 
duplicate certificate when the county is a purchaser; and in such ease, 
the county treasurer must make an entry “sold to the county” on the dupli- 
cate assessment book opposite the tax, and he must be credited with the 
amount thereof in the settlement. The interest of the county in any property 
purchased at a tax sale shall be assigned by the county treasurer as pro- 
vided by section 84-4138, upon the payment of the taxes, penalties, costs and 
interest specified in said section. All certificates of sale heretofore issued to 
any county on the purchase by such county of real property sold at any 
delinquent tax sale and which certificates of sale are now held by such 
county, are hereby declared to be valid and subsisting certificates of sale 
for all purposes, notwithstanding any irregularities in the manner of pub- 
lishing the delinquent tax list, or in holding such sale, or in selling such 
property or in the issuance of such certificates of sale, or in the form thereof, 
provided the taxes for which such property was sold were taxes authorized 
by law to be assessed against such property, and were lawfully assessed 


against the same and have not been paid. 


History: En. Sec. 115, p. 111, L. 1891; 
re-en. Sec. 3882, Pol. C. 1895; re-en. Sec. 
2638, Rev. C. 1907; re-en. Sec. 2191, R. C. 
M. 1921; amd. Sec. 1, Ch. 46, L. 1923; amd. 
Sec. 1, Ch. 31, L. 1929; amd. Sec. 1, Ch. 
170, L. 1947. 


Constitutionality 


The title to ch. 31, laws of 1929 (this 
section) held sufficient as against conten- 
tion that it offends against the provisions 
of art. V, sec. 23, of the constitution, in 
that it does not clearly express the legis- 
lative intent to deal therein with tax 
certificates. Martin v. Glacier County, 102 
M 213, 217, 56 P 2d 742. 


_ Irregularities Cured by Validating 
Statute 


In an action to enjoin a county treas- 
urer from issuing a tax deed to city lots 
bought in by the county at delinquent tax 
sale irregularities affecting general taxes 
for the year for nonpayment of which 
the property was sold relied upon by ap- 
pellant, held to have been cured by this 
section, where the taxes were regularly 
levied and there was a substantial com- 
pliance with the statutes relative to notice 
and sale, thus rendering the certificate 
of sale immune to attack. Morse v. Kroger 
et al., 87 M 54, 59, 285 P 185. 


Irregularities in sale of delinquent real 
property not affecting jurisdiction, held 
cured by this section validating certificates 
of sale, and sec. 84-4160.1 validating tax 
deeds theretofore issued. Martin v. Gla- 
cier County, 102 M 213, 220, 56 P 2d 742. 


Property May Be Struck Off to County 


on First Day of Sale Where No Purchaser 


It is no longer the law that where there 
is no purchaser in good faith on the first 
day delinquent property is offered for sale, 
it must not be struck off to the county 
until the following day; therefore a tax 
sale certificate issued to the county in 
1931 on the same day the property was 
offered for sale and struck off to the coun- 
ty was valid. Neither does the purchaser 
have the whole day to appear, as the sale 
need continue only until the list of de- 
linquent property in alphabetical or numer- 
ical order of lots or blocks is “completed” 
under sec, 84-4122. Jensen Livestock Co. 
v. Custer County, 113 M 285, 290, 124 P. 
2d 1013. | 


Sale En Masse 


A tax deed, showing on its face that 
it was based on a sale en masse of several 
non-contiguous parcels, was void. Casey 
v. Wright, 14 M 315, 319, 36 P 191; North 
Real Estate, Loan ete. Co. v. Billings L. 


°& T. Co., 36 M 356, 367, 93 P 40; Cullen v. 
‘Western Mtg. & W. Title Co., 47 M 513, 


526, 134 P 302; Horsky v. McKennan, 53 
M 50, 60, 162 P 376, The doctrine laid 
down in these cases was approved in Linde- 
man v. Pinson, 54 M 466, 470, 171 P 
271. 

Held, under this section as amended by 
chapter 46, laws of 1923, a tax sale certifi- 
cate. issued to the county showing on its 
face that several parcels of land were 
sold en masse, is not void on its face, since 
thereunder the entire property assessed 
may be struck off to the county for want 
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of purchasers. Skillen et al. v. Harris et 
al., 90 M 389, 392, 3 P 2d 1054. 


Sales to the Counties 


This section prohibits the county from 
becoming a competitive bidder at the 
sale of property for delinquent taxes, and 
it can only acquire it when there is no 
other purchaser in good faith; and the 
recitals in the deed must show the right 
of the county to take the property, and 
that it did not enter the lists as a com- 
petitive bidder for the same, otherwise 
the deed is void. The county cannot pur- 
chase lands at a tax sale unless authorized 
to do so by the statute, and a strict com- 
pliance with the statute must be had be- 
fore the title of the owner can be divested. 
Rush v. Lewis and Clark County, 36 M 
566, 569, 93 P 943. 

A statement in a deed conveying land 
sold to a county for taxes, that the prop- 
erty was offered for sale “in, accordance 
with law,” being merely a _ conclusion 
of law, imparts no validity to the deed 
if the recitals therein show that the sale 
was had at public auction at which the 
county was a competitive bidder. Rush v. 
Lewis and Clark County, 37 M 240, 242, 
95 P 836. 

A tax deed to two or more noncontigu- 
ous tracts of land showing on its face 
that the tracts were struck off to the 
county together, held, not void for that 
reason, said section providing that where 
there is no purchaser in good faith “the 
whole amount of the property must be 
struck off to, the. county.” Rogers v. 
Embleton et al. 90 M 134, 135, 300 P 
296. See, also, Skillen et al. v. Harris 
et al., 90 M 389, 3 P 2d 1054. 

Under this section as amended (laws 
of 1923, ch. 46) providing that where no 
purchaser appears on the first day set for 
delinquent tax sale, and “when the prop- 
erty is offered for sale thereafter” there 
is again no purchaser, it may be struck 
off to the county, a sale may not be made 
to the county on the first day but only on 
some subsequent day. Glacier County v. 
Schlinski et al., 90 M 136, 144, 300 P 270. 

Where the county is the purchaser of 
property at tax sale, the treasurer is with- 
out authority to charge it fifty cents for 
the duplicate certificate of sale, and there- 
fore the county may not in its applica- 
tion for a tax deed add such charge to the 
amount which the redemptioner must pay 
to redeem the property. Glacier County 
vy. Halvorson Mercantile Co., 93 M 520, 
523,19 P.«2d5648, 


84-4125 


Statute Ineffective to Cure Irregulari- 
ties in Tax Deed Void on Face 


Chapter 31, laws of 1929 (this section) 
(effective July 1, 1929), an act to cure 
irregularities in the issuance of certificates 
of sale to lands struck off to the county 
on delinquent tax sales, has no applica- 
tion to a tax deed void on its face. Glacier 
County v. Schlinski et al., 90 M 136, 145 
et seq., 300 P 270. 


Where Federal Government Recovered 
Taxes Paid by Indians, After Cancellation 
of Fee Title Granted Without Their Appli- 
cation and Consent 


Where patents were issued to federal 
government in trust for Indians to whom 
lands had been allotted, fee title was 
granted to Indians without any applica- 
tion by them, county taxed lands, and fee 
patents were thereafter canceled by fed- 
eral government because issued without 
consent of Indians, the fact that Indians 
in paying tax had not done so under pro- 
test did not bar federal government’s re- 
covery of taxes since the Indians were 
wards and had neither knowledge of their 
rights nor adequate means of safeguarding 
them; however government could not re- 
cover interest on the taxes so paid. Glacier 
County v. United States, 99 F 2d 733, 735. 


References 


Sanderson v. Bateman, 78 M 235, 246, 
253 P 1100; School Dist. No. 12 v. Pon- 
dera Co., 89 M 342, 346, 297 P 498; State 
ex rel. City of Billings v. Osten, 91 M 76, 
80, 5 P 2d 562; State ex rel. Soulders v. 
District Court, 92 M 272, 12 P 2d 852; 
State ex rel. Malott v. Cascade Co., 94 M 
394, 399 et seq., 22 P 2d 811; Anderson 
v. Mace et. al., 99 M 421, 45 P 2d 771. 


Taxation€~670, 679(1). 

61 C.J. Taxation §§ 1610 et seq., 1669 
et seq. 

51 Am. Jur. 893, Taxation, §§ 1022 et seq. 

Sale of property at tax sale for more or 
less than the amount of taxes, penalties 
and costs as affecting its validity. 147 ALR 
1141. 

Personal liability of tax official or his 
bond to purchaser at tax sale.: 149 ALR 
220. 

Provisions of tax statute as to time for 
performance of acts by boards or officers 
as mandatory or directory. 151 ALR 248. 

Diseretion of court to refuse confirma- 


‘tion of, or to set aside, tax sale, where 


all proceedings are in compliance with 
statutory requirements. 152 ALR 887. 


84-4125, (2192) Resale when purchaser does not make payment. If the 
purchaser does not pay the tax and costs before ten o’clock p. m. of the 
following day, the property, on the next sale day before the regular sale, 


must be resold for taxes and costs. 
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84—4126 


History: En. Sec. 116, p. 111, L. 1891; 
re-en. Sec. 3883, Pol. C. 1895; re-en. Sec. 
2639, Rev. C. 1907; re-en. Sec. 2192, R. 
C. M. 1921. 


84-4126. 


TAXATION 


Taxation@—690. 
61 C.J. Taxation § 1650. 


(2193) Bid of person once refusing to make payment not to be 


received. The bid of any person refusing to make the payment for the 
property purchased by him must not be received on the sale of any property 
advertised in the delinquent tax list of that year. 


History: En. Sec. 117, p. 111, L. 1891; 
re-en. Sec. 3884, Pol. C. 1895; re-en. Sec. 
2640, Rev. C. 1907; re-en. Sec. 2193, R. C. 
M. 1921. 


84-4127. 
sale. 


Taxation€—674. 
61 C.J. Taxation § 1615 et seq. 


(2194) Treasurer to give purchaser a duplicate certificate of 
After receiving the amount of taxes and costs, the treasurer must 


make out in duplicate a certificate, dated on the day of sale, stating (when 
known) the name of the person assessed, a description of the land sold, the 
amount paid therefor, that it was sold for taxes, giving the amount and the 
year of the assessment, and specifying the time when the purchaser will be 


entitled to a deed. 


History: En. Sec. 118, p. 111, L. 1891; 
re-en. Sec. 3885, Pol. C. 1895; re-en. Sec. 
2641, Rev. C. 1907; re-en. Sec. 2194, R. C. 
M. 1921. Cal. Pol. C. Sec. 3776. 


Operation and Effect 
Where from recitals in a tax deed the 


v. Western etc. Title Co., 47 M 513, 525, 
134 P 302. 


References 

Sanderson v. Bateman, 78 M 235, 247, 
253 P 1100; State ex rel. Malott v. Cascade 
Co., 94 M 394, 400, 22 P 2d 811. 


year of the assessment was made apparent 
indirectly, the fact that it contained no 
direct statement imparting such informa- 
tion did not render the deed void. Cullen 


TaxationC—686. 
61 C.J. Taxation § 1651 et seq. 


84-4128. (2195) Signature of certificate of sale and disposition of copies. 
The certificate must be signed by the county treasurer, and one copy de- 
livered to the purchaser and the other filed in the office of the county clerk. 


History: En. Sec. 119, p. 112, L. 1891; References 


2642, Rev. C. 1907; re-en. Sec. 2195, R. yy 394, 400, 22 P 2d 811. 
C. M. 1921. 


84-4129. (2196) Treasurer to enter in a book description of land sold. 
The county treasurer, before delivering any certificate, must in a book enter 
a description of the land sold corresponding with the description in the 
certificate, the date of sale, purchaser’s name, and the amount paid, regu- 
larly number the descriptions on the margin of the book, and put a corre- 
sponding number on each certificate. 


If taxes are paid subsequent to prior tax sale certificate, before such taxes 
become delinquent, by anyone other than the record owner of the land cr 
to whom the land was assessed, the county treasurer shall make an entry in 
such book, opposite the name of such record owner of the land, or to whom 
the land was assessed, the date of such payment, the name of the person 
making such payment, and the amount paid. Such book must be open to 
public inspection without fee during office hours when not in actual use. 


History: En. Sec. 120, p. 112, L. 1891; 2643, Rev. C. 1907; re-en. Sec. 2196, R. 
re-en. Sec. 3887, Pol. C. 1895; re-en. Sec. CC. M. 1921; amd. Sec. 1, Ch. 191, L. 1939. 
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Taxation@—684(2). 61 C.J. Taxation § 1644 et seq. 


84-4130. (2197) Lien of state when vests in purchaser—how alone di- 
vested. On filing the certificate with the county clerk, the lien of the state 
vests in the purchaser, and is only divested by the payment to him or to 
the county treasurer for his use of the purchase money and one per cent. 
ke for each month that elapses from the date of the sale until re- 

eemed. 


arp En. Sec. 121, p, 112, 1.1891: References 

re-en. Sec. 3888, Pol. C. 1895; re-en. Sec. Stat 4 ili 

net Rev. C. 1907; re-en. Sec. 2197, R. 9] he Peon Uwe aeRO | cite se 
. M. 1921. is 


Taxation€730. 
61 C.J. Taxation § 1822. 


84-4131. (2197.1) Refund to tax sale purchaser on declaration of sale 
as void—interest—liens of county and purchaser. Where a sale of land for 
delinquent taxes thereon, is declared void by judgment of court for irregu- 
larity in the assessment, levy or sale, the money paid by the purchaser at the 
sale, or by any assignee of the state, county, city, town, or district, upon 
taking the assignment shall, with interest at the rate of eight (8) per cent 
per annum, from the date of such payment, be refunded to the purchaser or 
owner of such tax certificate, upon the order of the chairman of the board 
of county commissioners of the county in which such lands lie; and the 
county shall then have a lien upon said property for the legal taxes on said 
property for the year in which it was sold together with the penalty and 
interest, and so much of such money as has been paid to the state, city, 
town or district by the treasurer of such county shall be charged to the 
state, city, town or district by such treasurer, and deducted from the next 
money due the state, city, town or district respectively on account of taxes 
paid or collected; provided, further, that purchasers of such certificate or 
owners thereof by assignment, where sales have been made by cities or 
towns, which by resolution or ordinance collect their own taxes, instead 
of having the same collected by the county treasurer, shall be reimbursed, 
in similar manner and in similar circumstances, out of the city or town 
treasury, upon order of the mayor, with proper charges and deductions 
against the respective funds of the said city or town, upon the next collec- 
tion of taxes by said city or town; and, provided, further, that if such 
purchaser or owner of such certificate, after such purchase or assignment 
from the state, county, city, town or district, have paid the taxes, penalty 
and interest upon such piece or parcel of land, he or his assignee thereof, 
shall have a lien upon such piece or parcel for the amount of taxes, penalty 
and interest so paid, with interest as now provided by law to be collected 
upon delinquent taxes, which lien shall have the same priority as is now 
provided by law; and if he is in possession of such piece or parcel of land, 
he shall not be ejected therefrom until such amount and interest and pen- 


alty shall be paid. 
History: En. Sec. 1, Ch. 131, L. 1927. Right to interest on tax free bonds. 57 
ALR 357. 
Taxation €=821(1-3). Right of holder of tax title or certificate 
61 C.J. Taxation § 2076, of sale to reimbursement by taxing author- 
51 Am. Jur., Taxation, p. 978, §§ 1135 et ities where tax sale proves invalid. 77 
seq.; p. 1005, §§ 1167 et seq. ALR 824. 
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9) 


| em: 
184 P.(2d) 348 


84.4132. 


84-4132 


Mortgagee’s right to recover taxes paid 
to protect his security as affected by in- 
validity of mortgage. 84 ALR 1371. 

Constitutionality of statutes providing 
for refund of taxes illegally or erroneously 
exacted. 98 ALR 284. 

Permissive or mandatory character of 
legislation providing for refund of taxes 


(2201) Time for redemption. 


TAXATION 


illegally assessed or collected. 103 ALR 
817. 

Right to amend claim for refund of taxes 
after time for filing has expired. ° 113 
ALR 1291. 

Assignability of claim for tax refund, 
and rights of assignee in respect thereof. 
134 ALR 1202. 


A redemption of the property 


‘old may be made by the owner, or any party having any interest in or lien 
upon such property, within thirty-six (86) months from the date of purchase, 
or at any time prior to the giving of the notice and the application for a 


deed as provided in this act. 


History: En. Sec. 122, p. 113, L. 1891; 
amd. Sec. 3889, Pol. C. 1895; re-en. Sec. 
2645, Rev. C. 1907; re-en. Sec. 2201, R. C. 
M. 1921; amd. Sec. 1, Ch. 125, L. 1933; 
amd. Sec. 1, Ch. 39, L. 1941. Cal. Pol. C. 
Sec. 3780. 


Operation and Effect 


The right to redeem property from tax 
sale is wholly statutory and the. statutes 
relating to redemption must be liberally 
construed, but the person seeking to re- 
deem must bring himself within their pro- 
visions. State ex rel. Bell v. McCullough, 
85 M 435, 438, 279 P 246. 

See, also, State ex rel. Federal Land Bk. 
v. Hays, 86 M 58, 282 P 32 to the same 
effect. 

Held, that where a county treasurer on 
the last day on which redemption of prop- 
erty from tax sale could be made, on the 
strength of a telegram received by him 
from the attorneys of the delinquent own- 
er that on that day a check covering the 
redemption money had been mailed in New 
York City, paid the amount due out of his 
own funds and mailed a certificate of re- 
demption to the attorneys, although under 
section 84-4133, redemption must be made 
in lawful money, there was a clear viola- 
tion of his official duty, and the district 
court committed error in dismissing the 
action of the holder of the certificate of 
sale to the property seeking to compel the 
treasurer by writ of mandate to issue to 
him a tax deed thereto. State ex rel. 
Bell v. McCullough, 85 M 435, 438, 279 
P 246. 

This section provides that anyone en- 
titled by law to redeem may do so “at 
any time prior to the giving of the notice 
and the application for a deed.” Section 
84-4170 mentions “the date of the expira- 
tion of the period for redemption,” but 
since under sec. 84-4151, the period of 
redemption does not expire until the appli- 
cation for tax deed has been duly made, 
it would seem that the date or time re- 
ferred to in sec. 84-4170 is the time of 
the application for tax deed. Hartman v. 
Nimmack, 116 M 392, 397, 154 P 2d 279. 


Where Federal Government Recovered 
Taxes Paid by Indians, After Cancellation 
of Fee Title Granted Without Their Ap- 
plication and Consent 


Where patents were issued to federal 
government in trust for Indians to whom 
lands had been allotted, fee title was 
granted to Indians without any applica- 
tion by them, county taxed lands, and fee 
patents were thereafter canceled by fed- 
eral government because issued without 
consent of Indians, the fact that Indians 
in paying tax had not done so under pro- 
test did not bar federal government’s re- 
covery of taxes since the Indians were 
wards and had neither knowledge of their 
rights nor adequate means of safeguard- 
ing them; however government could not 
recover interest on the taxes so paid. 
Glacier County v. United States, 99 F 2d 
733, 735. 


References 


Hinz v. Musselshell County et al., 82 M 
502, 5138, 267 P 1113; State v. Board of 
County Commrs., 86 M 595, 601, 285 P 
932; State et al. v. Board of Commissioners 
et al., 89 M 37, 60, 296 P 1; State ex 
rel. City of Billings v. Osten, 91 M 76, 80, 
5 P 2d 562; State ex rel. Malott v. Cas- 
cade Co., 94 M 394, 401, 22 P 2d 811; 
State ex rel. Jensen Livestock Co. v. Hy- 
slop, 111 M 122, 125, 107 P 2d 1088; Jensen 
Livestock Co. v. Custer County, 113 M 285, 
294, 124 P 2d 1013. 


Taxation€—699. 

61 C.J. Taxation § 1700 et seq. 

51 Am, Jur. 953, Taxation, §§ 1097 et seq., 

Right of receiver to exercise insolvent’s 
right to redeem from tax sale. 35 ALR 262. 

Right of person under disability to re- 
deem from tax sale. 65 ALR 582. . 

Public officer’s right to redeem from tax 
sale for benefit of owner. 66 ALR 1035. 

Erroneous information by official as ex- 
cusing taxpayer’s failure to redeem in 
time. 134 ALR 1299. 

Constitutionality, construction, and ap- 
plication of statutes providing for par- 
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tial or proportional redemption from tax demption from tax sales, as unconstitu- 

sale of land. 145 ALR 1328. tional impairment of contract obligations. 
Retroactive application, to previous 147 ALR 1123. 

sales, of statutes reducing period of re- 


84-4133. (2202) Redemption to be made in lawful money—credit to be 
given to whom. Redemption must be made in lawful money, and when paid 
to the county treasurer, he must credit the amount paid to the person named 
in the county treasurer’s certificate, and pay it on demand to the person or 
his assignees. 


History: En. Sec. 123, p. 113, L. 1891; References 


re-en. Sec. 3890, Pol. C. 1895; re-en. Sec. St l 5 
2646, Rev. C, 1907; re-en. Sec. 2202, R. C. 435 ae Sig tp sie Vast A BHOn Be 7 ioe 
M. 1921. Cal. Pol. C. Sec. 3781. tie” 


Taxation€=710, 
61 C.J. Taxation § 1760 et seq. 
51 Am. Jur. 956, Taxation, § 1100. 


84-4134. (2203) Treasurer’s report of persons entitled to redemption 
and amount due each. In each report the treasurer makes to the board of 


county commissioners he must name the persons entitled to redemption 
money, and the amount due to each. 


History: En. Sec. 124, p. 113, L. 1891; TaxationCG712. 
re-en. Sec. 3891, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1794. 
2647, Rev. C. 1907; re-en. Sec. 2203, R. C. 
M. 1921. 


84-4135. (2204) Clerk to file and enter certificate of sale. On receiving 
the certificate of sale, the county clerk must file it and make an entry in a 
book similar to that required of the treasurer. 


History: En. Sec. 125, p. 113, L. 1891; Taxation¢711. 
re-en. Sec. 3892, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1764 et seq. 
2648, Rev. C. 1907; re-en. Sec. 2204, R. C. 
M. 1921. 


84-4136. (2205) When property is redeemed, clerk to. note it in book. 
On the presentation of the receipt of the person named in the certificate or of 
the county treasurer for his use, of the total amount of redemption money, 
the county clerk must mark the word “redeemed,” the date, and by whom 
redeemed, on the certificate and in the margin of the book where the entry 
of the certificate is made. 


History: En. Sec. 126, p. 113, L. 1891; 2649, Rev. C. 1907; re-en. Sec. 2205, R. C. 
re-en. Sec. 3893, Pol. C. 1895; re-en. Sec. M. 1921. 


84-4137. (2206) Treasurer’s deed when property is not redeemed in 
time—charges for making an acknowledgment. If the property is not re- 
deemed in the time allowed by law for its redemption, the county treasurer, 
or his successor in office, must make to the purchaser, or his assignee, a deed 
of the property, reciting in the deed substantially the matters contained in 
the certificate, and that no person has redeemed the property during the 
time allowed for its redemption. The county treasurer is entitled to 
receive from the purchaser, for the use of the county, three dollars for 
making such deed. No charge must be made by the county treasurer for 
the making of any such deed where the county is the purchaser; and the 
acknowledgment of all such deeds, as provided in section 84-4124, must be 
taken by the county clerk free of charge. 
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History: En. Sec. 127, p. 113, L. 1891; References 
re-en. Sec. 3894, Pol. C. 1895; re-en. Sec. McKenzie v. Evans et al., 96 M 1, 12 
2650, Rev. C. 1907; re-en. Sec. 2206, R. C. et seq., 29 P 2d 657. ; 
M. 1921. Cal. Pol. C. Sec. 3785. 


TaxationG—748, 765. 
61 OJ. Taxation §§ 1872, 1924. 
84-4138. (2207) Assignment of rights of county in property acquired at 
tax sale—form of certificate. At any time after any parcel of land has been 
bid in by the county as the purchaser thereof for taxes, as provided in section 
84-4124, the same not having been redeemed, the county treasurer shall 
assign all the right of the county therein, acquired at such sale, to any per- 
son who shall pay the amount for which the same was bid in, with interest 
upon the original tax at the rate of two-thirds (24) of one per cent per 
month, and the amount of all subsequent delinquent taxes, penalties, costs, 
and interest, as provided by law, upon the same from time to time when 
such tax became delinquent. He shall execute to such person a certificate 
for such parcel, which may be substantially in the following form: 
pel apne ct cde her ecmmcoe Mem Bde , The treasurer of the county of -........-........-.--- 
ahaa anes ieee , State of Montana, do hereby certify that at the sale of lands pur- 
suant to the tax assessment for the year 19......, in the county of ................ 


bene £e , and which sale was Held.on the 22.20. uday oft... 
19......, for the purpose of liquidating said assessment, the following de- 
scribed parcel of land, situate in said county of ........--.2-2..2-------+-----+- , State of 


Montana, to-wit: (insert description). was duly offered for sale; that there 
was no purchaser in good faith for the same as provided by law and no 
person or purchaser offered to take the same and pay the taxes, cost, and 
charges due as aforesaid. Accordingly, the whole amount of the property 
assessed and described as above was struck off to the county of ................ 
eR UE. Aa as purchaser thereof for the sum of .....................--.-.-....-, and the 
same still remaining unredeemed, and on this day ..............2-.--.------------ having 
paid into the treasury of said county the amount for which the same was 
bid in, together with all subsequent delinquent taxes, penalties, costs, and 
interest, amounting in all to —...000000.22. en dollars; 

Now, therefore, in consideration thereof, and pursuant to the statute in 
such case made and provided, I do hereby assign and set over all the right, 
title and interest of the county of .........00.0.000..--2200------ , State of Montana, ac- 
quired in said lands under and by virtue of said sale, to the said .............. ; 
Ean ane , his heirs and assigns, forever, together with all the rights, powers, 
and privileges of the said county of .......002- ee to take steps to 
receive a deed thereof, or receive payment in case of a redemption, subject, 
however, to redemption as provided by law. 

Witness my hand and official seal of office this ......2.....0.--2---00------ day of 


County Treasurer.” 


Provided, that in case the certificate hereinabove described shall by acci- 
dent become lost or destroyed by the assignee, then in such an event the 
county treasurer shall issue a duplicate certificate to the assignee after the 
said county treasurer is convinced that the said certificate has been lost or 
destroyed and after the said assignee has made an affidavit to that effect. 
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History: En. Sec. 1, Ch. 151, L. 1917; 
re-en. Sec. 2207, R. C. M. 1921; amd. Sec. 
1, Ch. 101, L. 1937; amd. Sec. 1, Ch. 24, L. 
1939; amd. Sec. 1, Ch. 11, L. 1947. 


County Treasurer Without Authority to 
Assign Right of County in Irrigation Dis- 
trict Land Acquired at Tax Sale 


Held, that the county treasurer is with- 
out authority to assign the right of his 
county to irrigation lands acquired by it 
at tax sale under either the irrigation 
district law as it was prior to July, 1920, 
when the district sold its bonds, or under 
this section, a general statute, which 
provides that where a county has bid in 
a parcel of land for “taxes” the treasurer 
shall assign its right to any person will- 
ing to pay the amount due, irrigation dis- 
trict assessments not being taxes within 
the meaning of the section. (Justices 
Stewart and Angstman dissenting.) State 
ex rel. Malott v. Cascade Co., 94 M 394, 
402 et seq., 22 P 2d 811. 


84.4139. 
holder of certificate. 


84-4142 


Id. It is the duty of a county which 
holds irrigation district lands acquired at 
tax sale to apply for tax deed, sell the 
land as speedily as possible and distribute 
the proceeds agreeably to equity, and 
where it has disposed of such land by as- 
signment of its right under this section, it 
must return the purchase price. 


References 


Sanderson v. Bateman, 78 M 235, 247, 
253 P. 1100; State ex rel. City of Billings 
v. Osten, 91 M 76, 80, 5 P 2d 562; Me- 
Kenzie v. Evans et al., 96 M 1, 12 et seq., 
29 P 2d 657; Anderson v. Mace et al., 99 
M 421, 45 P 2d 771; Christofferson v. 
Chouteau County, 105 M 577, 584, 74 P 2d 
427; Calkins v. Smith, 106 M 453, 459, 78 P 
2d 74. 

Taxation€-742, 

61 C.J. Taxation § 1850 et seq. 


(2208) To what sales preceding section applicable—rights of 
The provisions of this act shall apply to any sales 


of land for which a treasurer’s deed shall not at the time of the passage 
hereof have actually issued, regardless of whether the sale shall have been 
made at any date heretofore, as well as to future sales for recovery of taxes ; 
and the holder of any such certificate shall therefore have the same rights, 
powers, and privileges with regard to securing a deed as any purchaser 
of lands at tax sale may now have. 


History: En. Sec. 2, Ch. 151, L. 1917; 
re-en. Sec. 2208, R. C. M. 1921. 


References 


State ex rel. Malott v. Cascade Co., 94 
M 394, 402, 22 P 2d 811. 


84.4140. (2208.2) Disposal of money from sale or lease of tax deed 
lands. All moneys received from the sale or leasing of any such lands, or 
of any lands received in exchange, shall be paid into the county treasury 
and shall be credited to each fund as the same would have been credited had 
the moneys so received been paid as taxes upon said land acquired by the 
county by tax deed, or upon the lands exchanged, and any surplus after 
paying all taxes with interest and penalties shall belong to the county. 


History: En. Sec. 2, Ch. 65, L. 1933. TaxationG—682, 683. 
ptivhy 61 C.J. Taxation § 1530 et seq. 
References 


Sanborn v. Lewis and Clark County, 
113 M 1, 20, 120 P 2d 567. 


84.4141, (2208.3) Sale of exchanged lands. As to any lands received 
by the county in exchange the same may be sold or leased the same as might 
have been done with the lands exchanged. 


. En. Sec. 3, Ch. 65, L. 1933.  Taxation@>679(5). 
aa tno 3 ; 61 C.J. Taxation § 1676 et seq. 


84-4142. (2208.4) Quieting title to lands acquired by county for taxes. 
Any county which has acquired, or may acquire, title to any land by tax 
deed may commence an action in the county to quiet title thereto, and in 
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such action several tracts of land contiguous or non-contiguous may be in- 
cluded in one complaint, and all persons claiming any title to, interest in, or 
lien upon any of said lands may be joined as defendants. The procedure in 
such action shall be as provided in sections 93-6203 to 93-6211. It shall be 
the duty of the county attorney, upon request of the board of county com- 
missioners of the county, to promptly commence and prosecute to final judg- 
ment any and all such actions. 


History: En. Sec. 4, Ch. 65, L. 1933. Taxation€793. 
61 C.J. Taxation § 1978. 


84-4143. (2208.5) Effect of act. Nothing in this act shall be held or 
construed to be as an amendment or modification of the provisions of section 
84-4161. 


History: En. Sec. 5, Ch. 65, L. 1933. Taxation€-778, 784, 785. 
61 C.J. Taxation §§ 1831 et seq., 1837 
et seq. 


84-4144. Confirmation of tax deed—action for, authorized. Whenever 
the validity of any tax deed heretofore issued appears doubtful, the county 
or person to whom such deed was issued, or its or his assigns or successors: 
in interest may, in addition to all other methods now provided by law, bring 
and maintain an action in the district court of the county in which said real 
property is situated for the purpose of acquiring a confirmation deed from 
the county treasurer and to quiet title to the lands to be covered thereby; 
which said action shall be brought and, except as herein provided, shall be 
prosecuted as other civil actions. Any action now pending to quiet title to 
lands covered by tax deeds may be amended to conform to this act. 


History: En. Sec. 1, Ch. 438, L. 1945. 


84-4145. Procedure. The action shall be commenced by the filing of a 
verified complaint in which the party bringing the same shall be named as 
plaintiff and all persons having any interest in said land, whose interest shall 
appear of record in the office of the county clerk of the county in which the 
property is situated, together with the county treasurer, shall be named as 
defendants; and plaintiff shall also join as defendants all persons unknown 
who might make any claim to said real property by adding in the caption 
of the complaint in such action the words “and all unknown heirs and 
devisees of any defendant who may be deceased and all other persons un- 
known, claiming, or who might claim any right, title, estate or interest in, 
or lien or encumbrance upon the real property described in the complaint, 
or any thereof, adverse to plaintiff’s ownership or any cloud upon plain- 
tiff’s title thereto, whether such claim or possible claim be present or con- 
tingent, including any claim or possible claim of dower, inchoate or 
accrued.” The complaint shall, among other things, allege the description 
of the lands involved, that the said lands were duly assessed, that said taxes 
become delinquent, said land was sold for said taxes, that a tax deed or deeds 
to said lands has been heretofore issued and the general allegation that de- 
fendants have or claim some right, title, claim or interest in said land or in 
parts and parcels thereof adverse to plaintiff’s claim and title thereto. If 
the county be the plaintiff, said action shall be brought in the name of the 
county. Several tracts of land, contiguous or non-contiguous and whether 
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owned by different defendants or owners, and whether sold at the same time 
or at different times, may be included in one action, and all persons claim- 
ing title to or interest in or lien upon any of said lands, or any part thereof, 
although their said claims are independent and not in common and do not 
cover the same tracts, may be joined as defendants. 

History: En. Sec. 2, Ch. 43, L. 1945. 


84-4146. Notice of pendency of action. Upon the filing of the com- 
plaint, a notice of the pendency of said action shall be filed in the office of 
the county clerk of the county in which the action is brought. 

History: En. Sec. 3, Ch. 43, L. 1945. 


84-4147, Defendants, rights of. Any defendant may appear in said 
action within the time provided by law for appearances in civil actions and 
may set upon any defense to said action he may have. Any defendant having 
an interest in said land as owner, encumbrancer, or otherwise, may therein 
question the legality, validity or sufficiency of the assessment or sale of said 
land and the tax deed formerly issued. : 

If upon the trial of said action, the court shall find that the former tax 
deed is invalid, then any such defendant may make redemption of the land 
in which he shall have an interest by paying the total amount of delinquent 
taxes from, but including, the year said taxes first became delinquent to and 
including the current year with penalties and interest as provided by law 
from date of delinquency, together with costs and expenses of the suit; said 
payment to be made within such time as may be ordered by the court, but 
not exceeding 10 days. If such payment be made, the county treasurer shall 
issue a certificate of redemption for said land so redeemed and the action as 
to said land and said defendant shall be dismissed. If said payment is not 
made as provided, then said defendant shall not be heard further in said 
action. 

History: En. Sec. 4, Ch. 43, L. 1945. 


84-4148. Trial of action and judgment. Upon the trial of said action, 
the court shall require proof of the facts alleged in the complaint and other 
pleading in said action, and by its Judgment the court shall ascertain and 
determine by proper findings that the land was duly assessed, that said land 
was duly sold for the delinquent taxes, that said lands nor any part thereof 
has been redeemed from said sale, and that a tax deed or deeds to said 
lands has been heretofore issued and said judgment shall order and direct 
the county treasurer of said county to issue to the plaintiff a confirmation 
deed of conveyance for said land and that said judgment so entered and the 
deed issued, as directed therein, shall be binding and conclusive upon the 
defendants therein named and upon all persons claiming under any of them; 
and from and after the entry of said judgment all defendants therein named 
and all persons claiming under any of said defendants, including all un- 
known persons, shall be forever barred and enjoined from claiming or 
asserting any claim of any kind or nature whatsoever existing at the time 
of the entry of said judgment in or to the lands involved in said action, or 
to any part or parcel thereof, and shall decree that the plaintiff is the owner 
of said land free and clear of all and every claim of said defendants. 

History: En. Sec. 5, Ch. 43, L. 1945. 
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84-4149. Contents and form of deed. Upon filing with the county treas- 
urer a certified copy of the judgment, he must issue to the plaintiff a deed 
for the lands described in the judgment, which deed in substance shall be 
as follows: 


“This indenture, made by and between ................00000.22-0.2.-- (insert name 
of treasurer), county treasurer of the county of —.....00.000000002002.20...- (insert 
name of county) in the State of Montana, the party of the first part, and 
toon Bis. oft oy be (insert name of grantee) the party of the second part, 
witnesseth :— 

Whereas the lands and premises hereinafter described have been hereto- 
fore duly and regularly assessed to the then owners thereof, that said taxes 
were not paid and said property was sold for the payment of said taxes for 
the amount thereof, and certificates of sale were duly issued to the pur- 
chaser of said lands and filed as required by law, and, 

Whereas, heretofore proceedings were had under which a tax deed for 
Sal. anid: Wass ISSneU LO... eee (name of grantee) and that the 
validity of said deed is doubtful, and 

Whereas, by virtue of a judgment and decree entered by the district 


BOUL Oli LOG tone eee ss judicial district of the State of Montana in 
ang LoL tie COUNLY sO... eee OU, BUG state day Olle a eee 
serpin. ges egal Fee ap meat camara 2 117 if 2) 1 We oeiretmormeat, Rednatedl © ners ste hig] Saag CE NESM ARS Sorc 8 v 


banat a lend eee epee ie and others were defendants, a certified copy thereof being 
filed in my office, I, the said county treasurer aforesaid, am ordered and 
directed to issue fine deed of conveyance for said lands. 

INOW. VCLeLOle, (eee oe cee (name of treasurer), of the county 
ay ete ot cape tem Se cs , In the State of Montana, for and in consideration of 
the sum of said taxes, penalties and interest bata on said property and in 
conformity to said judgment, do grant and convey to ................2.-2ecceeeeeeeee eens 
(@nsert, NaMe LOL oeral lee) *0ig te see all the lands and premises 
Sitti bine COUUTY: Gee ee ee oe in the State of Montana and de- 
seribed as follows: 


Witness my hand and seal this ................ day ot, C428. vie ft Fe pp AAS) § 
(seal) 


wee ene ce wee eee eee mec e eee e orem eee se ee ces eee see er eee ses ees eee sesso s ees esc ee ete sees ceseecs 


State of Montana, ) 


Ss 

County gOb4eaicos hs Bea. ch eee ee 5 

Ontithiss tsh011 y day: lofiiuuesst ie ode fe AE iD 6 re -abests - before me 
TORE or sae Ye , a Notary Public for the State of Martane personally ap- 
peared ta liioat bie tie personally known to me to be the county treasurer 
of thecountyiof? Dauioinse haz f , Montana, and acknowledged to me that 
he, as such county treasurer, executed the same. 

In witness whereof, I have hereunto set my hand and affixed my notarial 
seal the day and year in this certificate first above written. 
(seal) csuebusish hice to pists vievs bude Wae.te-sadla Bee e42e baal Bin i 

History: En. Sec. 6, Ch. 43, L. 1945. 
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84-4150. Title conveyed. The deed issued pursuant to this act shall 
convey to the grantee the absolute title to the lands described therein as of 
the date of the expiration of the period of redemption, free of all encum- 
brances and clear of any and all claims of all of said defendants to said 
action, and of all persons claiming under them, except the lien for taxes 
subsequently attached and other liens and assessments now specified and 
provided by law. 


History: En. Sec. 7, Ch. 43, L. 1945. ) 
(84-4151 


84-4151. (2209) Notice of application for tax deed. The purchaser of 2? 


‘RCM ’35) 
property sold for delinquent taxes or his assignee must, at least sixty (60) 184B.(2d) 348 


days previous to the expiration of the time for redemption, or at least sixty ae 
(60) days before he applies for a deed, serve upon the owner of the property 
purchased, if known, and upon the person occupying the property, if the 
said property is occupied, and, if the records in the office of the county clerk 
and recorder show an unreleased mortgage or mortgages upon the property 
purchased, upon the mortgagee or mortgagees named in said mortgage 
or mortgages, or if assigned, upon the assignee or assignees of said 
mortgage or mortgages, a written notice, stating that said property, or 
a portion thereof, has been sold for delinquent taxes, giving the date of 
sale, the amount of property sold, the amount for which it was sold, the 
amount due, and the time when the right of redemption will expire, or when 
the purchaser will apply for a tax deed, and the owner of the property, or 
the mortgagee, or the assignee of said mortgagee has the right of redemp- 
tion indefinitely until such notice has been given and the deed applied for, 
upon the payment of fees, percentages, penalties and costs required by law. 
Notice of any owner, mortgagee or assignee of mortgagee shall be given 
by registered letter addressed to such mortgagee or assignee at the post 
office address of said owner, mortgagee or assignee as disclosed by the 
mortgage records in the office of the county elerk and recorder. In case 
of unoccupied property, or a mining claim, such notice must be by regis- 
tered mail deposited in the post office, addressed to any known owner 
residing in or outside of said county with the postage thereon prepaid, at 
least sixty (60) days before the expiration of the time for redemption, or 
at least sixty (60) days before the purchaser applies for such tax deed, in 

addition to notice to the mortgagee or assignee of mortgagee in the man- 

ner, and as hereby is provided; provided, that in all cases where the post 

office address of the owner, mortgagee, or assignee is unknown, the ap- 

plicant shall publish once a week for two (2) successive weeks in a news- 

paper published in the county where the property is situated, a notice sub- 

stantially in the following form: 


Notice of Application for Tax Deed 


19 a. apply to the county treasurer of -..............---- 


Applicant. 
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The first publication of such notice must be made at least sixty (60) 
days before the date of redemption or application for said deed. In all 
eases due proof of service of notice in whatever manner given, supported 
by the affidavit required by law, must be filed immediately with the clerk 
and recorder of the county in which the property is situated, and be kept 
as a permanent file in his office, and such proof of notice when so filed 
shall be prima facie evidence of the sufficiency of the notice. 


History: En. Sec. 128, p. 114, L. 1891; 
amd. Sec. 3895, Pol. C. 1895; amd. Sec. 1, 
Ch. 79, L. 1905; re-en. Sec. 2651, Rev. C. 
1907; amd. Sec. 1, Ch. 33, L. 1917; amd. 
Sec. 1, Ch. 87, L. 1921; re-en. Sec. 2209, 
R. C. M. 1921;  amd.’'Sec: 1, Ch. 156, ZL. 
1929; amd. Sec. 1, Ch. 190, L. 1933. 


Cross-Reference 
Fees for tax deeds, see. 25-234. 


Curative Statutes No Help for Failure to 
Give Notice in Violation of Due Process of 
Law 

Since the legislature could not in viola- 
tion of the due process of law clause of 
the constitution have done away with the 
necessity of giving notice of an applica- 
tion for tax deed prescribed by this sec- 
tion, contention in an action to set aside 
such a deed on the ground that notice 
had not been given, that failure to give 
notice was cured by chs. 94 and 105 1. 
1939, held without merit. Kerr v. Small, 
112 M 490, 493, 117 P 2d 271. 


Defects Held Cured by Validating 
Statute 


Where the appellant contended that no- 
tice of application for tax deed was fatally 
defective in that it recited that the 
amount due for taxes, penalties, etc., was 
computed at a date seven days later than 
the date of the notice, held, that the de- 
fect was one of those cured by ch. 94 L. 
1939, validating tax deeds issued prior 
thereto. Stoican v. Washburn, 112 M 603, 
604, 120 P 2d 426. 

Though ch. 1382 L. 1937 cures defects 
or mistakes in a notice of application for 
tax deed so far as they relate to the 
amount due and required to be paid for re- 
demption purposes, it does not validate 
defects and omissions in the service of 
the notice so flagrant as to amount to a 
complete failure to follow the requirements 
of this section in that behalf. Sanborn v. 
Lewis and Clark County, 113 M 1, 19, 
120 P 2d 567. 


Implied Power to Install Tract Index 


In view of the provisions of this and the 
following section, those of section 84-4156, 
and the powers conferred upon the coun- 
ty commissioners by sections 16-1001 to 
16-1032, held, that a board of county 
commissioners may authorize the instal- 


lation and maintenance of a tract index 
in the office of the county clerk for in- 
formation on lands sold for taxes and fa- 
cilitating application for tax deeds, under 
their implied powers. Ransom v. Pingel, 
104 M 119, 122, 65 P 2d 616. 


In Effect an Action In Rem 


In effect, an application for tax deed is 
an action in rem, to which all persons in- 
terested in the property involved are 
parties defendant. Under our law as it 
now stands, the holder of a tax sale cer- 
tificate can use this informal method of 
procedure, or can take the more formal 
method of bringing an action in the dis- 
trict court under secs. 84-4162 et seq. 
State ex rel. Freebourn v. Yellowstone 
County, 108 M 21, 27, 88 P 2d 6. 


Lands Not Subject to Tax Deed Pro- 
ceedings : 

State lands are not the subject of tax — 
deed proceedings, for the reason that the 
welfare of the entire state and its citizens 
is involved, and that valuable rights of 
the people might be lost thereby through 
malfeasance or nonfeasance of state offi- 
cers or employees. This rule is based upon 
public policy. See sec. 89-2820. State ex 
rel, Freebourn v. Yellowstone County, 108 
M 21, 27, 88 P 2d 6. 


Law in Force at Time of Tax Sale and 
Issuance of Tax Certificate Governs Notice 
of Sale and Application for Tax Deed 


Under sec. 3895 Pol. Code Mont. 1895, 
where tax sale purchaser of mining prop- 
erty merely posted notice of sale on land, 
without serving notice upon owners resid- 
ing in county, his title was invalid on 
jurisdictional grounds; and posting notice 
29 days did not comply with requirement 
of “30 days before” expiration of time for 
redemption; and affidavit not showing that 
notice was posted in a conspicuous place 
did not show compliance with statute gov- 
erning notice; and amendment of statute 
must be complied with; and validation 
statute not sufficient to overcome defect 
of service; and time for redemption was~ 
extended indefinitely. Farris v. Anaconda 
Copper Mining Co., 31 F Supp. 571. 


Operation and Effect 


Provisions similar in character to those 
contained in this section and section 84- 
4156 are a limitation upon the power of 
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the treasurer to issue the tax deed, and 
render void any deed issued by him with- 
out requiring a compliance with them. 
The affidavit in particular is the basis upon 
which the treasurer is to act, and the con- 
ditions from which his power to issue the 
deed arises must appear by the affidavit. 
Cullen v. Western Mortgage & Warranty 
Title Co., 47 M 513, 527, 1384 P 302. 


The provision of this section requiring 
the purchaser of property sold for delin- 
quent taxes to serve upon the owner or 
occupant thereof the written notice speci- 
fied therein, thirty days before applying 
for the deed, is as binding upon a county 
as it is upon an individual. Harrington 
v. McLean, 70 M 51, 57, 223 P 912. See, 
also, Hinz v. Musselshell County et al., 82 
M 502, 513, 267 P 1113; Shubat v. Gla- 
cier County et al, 93 M 160, 18 P 2d 
614, and Small v. Hull et al., 96 M 525, 
531 et seq., 32 P 2d 4. 


The purpose of notice required by this 
section to be given by the purchaser of 
real property on delinquent tax sale prior 
to application for tax deed is, inter alia, 
to advise the owner thereof of the amount 
he must pay in case he desires to redeem 
and therefore, the amount must be stated 
correctly; hence, where a county in its 
notice to an owner included in the total 
amount of taxes due those unlawfully 
levied for three years, the notice stated 
the amount due incorrectly and the court 
properly enjoined the county treasurer 
from issuing a tax deed to the purchaser. 
Hinz v. Musselshell County et al., 82 M 
502, 513, 267 P 1113. See, also, Tilden 
v. Chouteau County et al., 85 M 398, 279 
P 231, and Morse v. Kroger et al., 87 M 
54, 63, 285 P 185, and Shubat v. Glacier 
County et al., 93 M 160, 18 P 2d 614. 


The county treasurer is without author- 
ity to issue a tax deed unless the appli- 
cant has shown by his affidavit that, 
where the property is unoccupied, he 
posted notice of application therefor in 
a conspicuous place upon the property as 
required by this section and 2122, R. C. M. 
1921 (since repealed), the affidavit consti- 
tuting the basis upon which the treasurer 


acts. Gallash v. Willis, 90 M.148, 150, 300. 


P 569. 

Where a tax deed was invalid for failure 
to give the owner the statutory notice of 
application therefor, such owner could not 
be held to have waived his right to ques- 
tion the validity of the deed nor ac- 
quiesced in the taking of his property by 
being represented at the county’s public 
auction sale by an agent who bid on it, 
because he had no rights to waive by 
bidding on the property. Kerr v. Small, 
112 M 490, 494, 117 P 2d 271. 

Section 84-4132 provides that anyone 
entitled by law to redeem may do so “at 
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any time prior to the giving of the notice 
and the application for a deed.” Section 
84-4170 mentions “the date of the expira- 
tion of the period for redemption,” but 
since under this section, the period of re- 
demption does not expire until the appli- 
cation for tax deed has been duly made, it 
would seem that the date or time referred 
to in section 84-4170 is the time of the 
application for tax deed. Hartman v. Nim- 
mack, 116 M 392, 397, 154 P 2d 279. 

The fact that registered return receipts 
of notice of application for tax deed ad- 
dressed to a corporation owner of the land 
held by the county under tax sale certifi- 
cate were signed by the agent of the cor- 
poration, who was also an occupant, did 
not show service on him personally as 
occupant but merely showed knowledge 
in him aliunde the record, which, under. 
the rule that the records alone can be con- 
sidered and defects or omissions may not 
be corrected or supplied by anything 
dehors the record, was insufficient as a 
substitute for the statutory service upon 
him as an occupant required by this sec- 
tion. Jensen Livestock Co. v. Custer Coun- 
ty, 113 M 285, 297, 124 P 2d 1013. 

A party challenging tax deed on the 
ground that as occupant of the property he 
was entitled to notice of expiration of 
redemption period had the burden to estab- 
lish that he was the person occupying the 
property and entitled to notice under this 
section and a person who had discontinued 
paying rent after 3 year lease, maintained 
no fences for more than 10 years and at 
time county made application for tax deed 
land was unenclosed where everyone, in- 
cluding plaintiff and neighbors, ran live- 
stock is no occupant entitled to notice. 
Van Voast v. Blaine County, __ M 
167 P 2d 563, 564. 

Whether a person is entitled to notice 
of application for tax deed as a “person 
occupying the land” does not depend upon 
right of occupancy, but whether the use 
made of the land constituted actual oceu- 
pancy. Evidence held not to establisn 
plaintiff’s occupancy so as to require that 
notice be given of ‘application for deed. 
Van Voast v. Blaine County, _. M __, 
167 P 2d 572, 573. 

A notice of application for tax deed 
dated December 30, 1935, which recited 
that deed would be applied for on March 
3, 1936, was sufficient under statute so far 
as record owner was concerned. Milne v. 
Leiphart, _. M __, 174 P 2d 805, 808. 

Id. This section requires publication of 
notice of application for tax deed only 
in case post office address of record own- 
er, mortgagee or assignee, be unknown. 


) 


Prerequisites to Reception of Tax Deed 
in Evidence 


A prerequisite to the reception in evi- 
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dence of a tax deed is that it must be 
accompanied by the affidavit and notice 
of application therefor, Farris v. Ana- 
conda Copper Mining Co., 31 F Supp. 571, 
579. 


Publication of Notice Depends upon 
Knowledge of Address of Owner 


Whether publication of notice of appli- 
cation for tax deed to real property is 
permissible under this section depends, not 
upon whether the owner of the property 
in question is known or unknown, or 
whether it is assessed to known or un- 
known owners, but upon whether the ad- 
dress of the owner is known, this being 
so whether the owner be known by name 
or unknown, the proceeding being in rem. 
Sutter v. Scudder, 110 M 390, 394, 103 
P 2d 308. 


Purpose 


The purpose of this section is to warn 
the owner of the property and others in- 
terested, of the impending issuance of 
the deed and the termination of the right 
of redemption, coincident therewith; the 
giving of notice of application is jurisdic- 
tional, and where the requirements were not 
complied with but, on the contrary were 
practically all disregarded, the deed issued 
was void. Sanborn v. Lewis and Clark 
County, 113 M 1, 17, 120 P 2d 567. 


Sufficiency of Notice as to Owner’s 
Name, Tracts Included, Naming County 


Under this section, it is not required 
that the name of the owner be given, and 
the fact that it is not addressed to anyone 
by name does not render it insufficient; 
the notice may include tracts of land be- 
longing to more than one owner; held also, 
that a published notice of application for 
tax deed to mining claims signed by the 
county clerk, showing date of application, 
describing the claims by name and survey 
number, sufficient without naming the 
county where located, for anyone interested 
in ascertaining what property was in- 
volved. Sutter v. Scudder, 110 M 390, 396, 
103 P 2d 303. 


TAXATION 


Tax Deed Not Derived from Fee, but 
Antagonistic Thereto 


A tax deed is not derivative, but creates 
a new title in the nature of an inde- 
pendent grant from the sovereignty, ex- 
tinguishing all former titles and liens not 
expressly exempted from its operation; it 
is not derived from the fee but is antagon- 
istic to it, and there is no privity be- 
tween the holder of the one and the holder 
of the other. Since the statute relating to 
tax sales involves confiscation of property 
in ex parte proceedings, due process neces- 
sitates a strict compliance with the pro- 
visions of this section. Hence it may not 
be contended that a tax deed is good as 
to a served owner, though not good as to 
an unserved occupant. Jensen Livestock 
Co. v. Custer County, 113 M 285, 295, 124 
P 2d 1013. 


Title Conveyed by Deed Under This 
Section 


Held, that the quantum of title con- 
veyed by a tax deed issued in 1936 pur- 
suant to this section is governed by sec- 
tion 84-4170 which applies equally to tax 
deeds issued upon notice under this section 
and to tax deeds issued after suit under 
sections 84-4162 et seq. Cascade County 
v. Weaver et al., 108 M 1, 5 et seq., 90 
P 2d 164. 


References 


Cited or applied as section 2651, revised 
codes, before amendment, in Horsky v. Me- 
Kennan, 53 M 50, 58, 162 P 376; Arnold 
et al. v. Custer County et al., 83 M 130, 
139, 269 P 396; State ex rel. Bell v. Me- 
Cullough, 85 M 435, 437, 279 P 246; State 
ex rel. City of Billings v. Osten, 91 M 
76, 80, 5 P 2d 562; Cavitt v. Seirson et al., 
aot M, seed Battal Glin 7 69 ceisler. 
Miller Miss twill 5 oP. 2dupl B25 eho Te 
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Taxation@750. 
61 C.J. Taxation § 1874. 
51 Am. Jur. 942, Taxation, § 883. 


84-4152. (2209.1) Taking of tax deeds by counties, cities and towns— 


184 P.(2d) sasnotice of application—order of governing body required. Whenever a 
county, city or town has become or hereafter becomes the purchaser of prop- 
erty sold for delinquent taxes, and is the holder of the certificate of sale when 
the time for redemption expires, the board of county commissioners, city or 
town council or commission at any time thereafter deemed proper may 
order and direct the county clerk, city or town clerk, to apply to the 
county, city, or town treasurer, as the case may be, for the issuance to 
the county, city. or town, of a tax deed for such property, and it shall then 
be the duty of the county clerk, city or town clerk, to give or post and cause 
to be published the proper notice of the application for such tax deed and 
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to make the proper proof thereof, all in the manner required by section 
84-4151. Provided, however, that the board of county commissioners, city or 
town council or commission, cannot be compelled to order and direct the 
county clerk, city or town clerk, to apply to the county, city or town treas- 
urer, as the case may be, for the issuance of a tax deed within three years 
after the time for redemption has expired, unless the board of county com- 


missioners, city or town council or commission deems it proper so to do. 


History: En. Sec. 1, Ch. 92, L. 1927; 
amd. Sec. 1, Ch. 49, L. 1933. 


Operation and Effect 


Held, prior to amendment of this section 
by Ch. 49, L. 1933, in an action by holders 
of practically an entire issue of irri- 
gation district bonds to compel county 
commissioners to apply for tax deeds to 
lands embraced in the district and bought 
by the county at delinquent tax sale, to 
enable the county to sell them and apply 
the proceeds to the payment of interest 
delinquent on the bonds, that the provi- 
sion of this section to the effect that the 
board of county commissioners may at 
any time, after time for redemption of 
property sold on tax sale bought in by the 


county, deemed proper, order the county 
clerk to apply for tax deeds thereto, is 
mandatory, and that the board is without 
discretion in the matter. State v. Board 
of County Commrs., 86 M 595, 608, 285 
P 932. 


References 


Arnold et al. v. Custer County et al., 
83 M 130, 140, 269 P 396; Ransom v. 
Pingel et al., 104 M 119, 122, 65 P 2d 616; 
State ex rel. Jensen Livestock Co. v. Hy- 
slop, 111 M 122, 125, 107 P 2d 1088; 
Hartman v. Nimmack, 116 M 392, 396, 


154 P 2d 279. 


Taxation€-748, 750. 
61 C.J. Taxation §§ 1872, 1874. 


84-4153. (2209.2) Validation of tax deeds heretofore issued counties, 
cities and towns. All tax deeds heretofore issued to counties, cities and 
towns, if in all other respects issued in conformity with law, shall be deemed 
and held to be legal, valid and subsisting deeds and sufficient in law to 
convey the legal title to the premises therein described to the county, city 
or town to which issued, and shall be received in evidence in all of the courts 
of this state, notwithstanding the fact that notice of application for any 
such deed was given or posted and caused to be published and proofs thereof 
made by the county, city or town treasurer, or by some person acting at 
his direction, or by some other person acting in behalf of the county, city 
or town, provided such notice was actually given or posted and caused to 
be published and proof thereof made by some officer of the county, city or 
town, or by some person acting in behalf of such county, city or town. 


History: En. Sec. 2, Ch. 92, L. 1927. Taxation¢770. 
61 C.J. Taxation § 1938. 


84-4154, (2210) Redemption from tax sales. In all cases where real 
estate has been sold for delinquent taxes the purchaser at such tax sale, or 
his assignee, may, subsequent thereto, pay the subsequent taxes assessed 
against said Iand, and upon the redemption of said land from such tax sale, 
the redemptioner shall, in addition to the amount for which the said land 
was sold, with interest thereon, pay the subsequent taxes paid by the pur- 
chaser at such tax sale, or his assignee, with interest thereon at the rate of 
eight per cent per annum from the date of the payment of such taxes, and 
in all notices of application for tax deed the applicant shall state, in ad- 
dition to the amount paid at the tax sale, the amount of subsequent taxes 
paid by the applicant or his assignee upon such land, with interest thereon 
at the rate of eight per cent per annum from the date of such payment, and 
no redemption shall be made until the amount of such sale with interest, 
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and such subsequent taxes and interest shall have been paid by the person 


seeking to redeem such lands, 


History: En. Sec. 1, Ch. 98, L. 1913; 
re-en. Sec. 2210, R. C. M. 1921; amd. 
Sec. 1, Ch. 25, L. 1939. 


Operation and Effect 


Under this section and section 84- 4188, 
requiring a redemptioner to pay, in addi- 
tion to the amount for which the property 
was sold, subsequent taxes paid by the 
purchaser, and section 84-4151, declaring 
that the notice which the purchaser must 
give when he applies for a tax deed must 
contain “the amount due,” a notice of 
application for a deed to land sold for 
taxes assessed against it in 1921, including 
a statement of the amount due for taxes 
for the year 1920, did not state the cor- 
rect amount due and was invalid and, 
therefore, the deed based thereon was 
likewise void. Tilden v. Chouteau County 
et al., 85 M 398, 401, 279 P 231. 


Where Federal Government Recovered 
Taxes Paid by Indians, after Cancellation 
of Fee Title Granted Without Their Appli- 
cation and Consent 


Where patents were issued to federal] 
government in trust for Indians to whom 


| 84-4155, 


(2211) Piecemeal redemption of land sold for taxes. 


lands had been allotted, fee title was 
granted to Indians without any application 
by them, county taxed lands, and fee pa- 
tents were thereafter canceled by federal 
government because issued without con- 
sent of Indians, the fact that Indians in 
paying tax had not done so under protest 
did not bar federal government’s recovery 
of taxes since the Indians were wards and 
had neither knowledge of their rights nor 
adequate means of safeguarding them; 
however government could not recover in- 
terest on the taxes so paid. Glacier County 
v. United States, 99 F 2d 733, 735. 


References 


Thwing v. Weiser et al., 65 M 28, 31, 
210 P 750; Sanderson v. Bateman, 78 M 
235, 248, 253 P 1100; Shubat v. Glacier 
County et al., 93 M 160, 167, 18 P 2d 614; 
Sanborn v. Lewis and Clark County, 113 
M 1, 20, 120 P 2d 567. 


Taxation@709(3). 

61 C.J. Taxation § 1757. 

51 Am. Jur. 953, Taxation, §§ 1097 et 
seq. | 


When- 


ever any person, firm, co-partnership, corporation or association shall desire 


“2 ae (2a) 492 to redeem from a tax sale and pay all subsequent taxes upon any lots, piece 


or parcel of real estate, which said person, firm, co-partnership, corpora- 
tion or association shall own or hold a mortgage or other lien against or 
when such person, firm, co-partnership, corporation or association shall be 
the owner of or have some interest in such property, it shall be the duty of 
the county treasurer of the county in which such real estate is situated to 
permit such redemption and payment; and in case the said real estate shall 
have been assessed and sold, together with other real estate, or in case the 
tax assessed against any other property shall be a lien thereon, then it shall 
be the duty of said county treasurer to compute and apportion the tax that 
should have properly been assessed against the said real estate sought to be 
redeemed, and upon which the taxes are sought to be paid, the same as if 
said property had been separately assessed. Any personal property tax 
which is a lien upon said real estate shall be likewise computed and ap- 
portioned on the same percentage basis as the tax assessed against the real 


estate is apportioned. 


History: En. Sec. 1, Ch. 91, L. 1915; 
amd. Sec. 1, Ch. 73, L. 1919; re-en. Sec. 
2211, R. C. M. 1921; amd. Sec. 1, Ch. 48, 
L. 1923; amd. Sec. 1, Ch. 17, L. 1941. 


Operation and Effect 


Held, under this section, that where a 
tract of land, not assessed in forty-acre 
divisions, had been sold for taxes, and the 
mortgagee, desiring to redeem a portion 


of such land, demanded of the county 
treasurer that he compute and apportion 
the taxes delinquent upon each forty- 
acre tract, it was the legal duty of the 
treasurer to comply with the demand and 
that the trial court erred in refusing to 
compel him by writ of mandate to per- 
form that duty. State ex rel. Federal 
Land Bank v. eicte 86 M 58, 61 et seq., 
282 P 32. 
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_ id. Held, that this section, in requir- 
ing the county treasurer upon the request 


of one seeking to redeem from tax sale 


a portion of a tract of land on which 
he holds a mortgage and which: portion 
had not been separately assessed, to com- 
pute and apportion the tax on the portion 
sought to. be redeemed, is not unconstitu- 
tional as conferring the powers of an as- 
sessor upon the treasurer in a special and 
limited class of cases (sec. 26, art. V, 
const.), nor as authorizing levy and col- 
lection of taxes in any other manner than 
by general law (Id., sec. 11, art. XII). 
Id. While the assessment roll, when 
completed and certified. by the assessor 
as required by statute, may not be varied 
or contradicted by records made under the 
classification of lands act showing: the 
full and true value of each forty-acre sub- 
division, such records are admissible in a 


84-4156. 


84-4156 


mandamus proceedings to compel a county 
treasurer to compute the tax due on a 
portion of a tract of land assessed in bulk 
so as to enable a redemptioner to redeem 
such portion from tax sale, under this sec- 
tion, for the purpose of showing that the 
information was available to the treas- 
urer from the records to enable him to 
make such computation. 


Suit as for Debt Not Authorized 


_Failure of owner of realty to pay taxes 
levied thereon does not ordinarily subject 
him to a suit as for a “debt” due within 
the ordinary meaning of that word. Cal- 
kins v. Smith, 106 M 453, 458, 78 P 2d 74. 


Taxation€-711. 
61 C.J. Taxation § 1764 et seq. 
51 Am, Jur, 957, Taxation, § 1102. 


(2212) Affidavit showing notice given—sum allowed therefor. 


No deed of the property sold at a delinquent tax sale shall be issued by the 
county treasurer to the purchaser of the property until the proof of service 
of notice of application for tax deed has been filed with the county clerk 
and recorder as required by section 84-4151. Such purchaser is entitled to 
receive the sum of three dollars ($3.00) for the service of said notice and the 
making of said affidavit required by section 84-4151, which sum of three 
dollars ($3.00) must be paid by the redemptioner at the same time and in 
the same manner, as other costs, percentages, penalties and fees are paid. 


History: En. Sec. 129, p.. 114, L. 1891; 
re-en. Sec. 3896, Pol. C. 1895; re-en. Sec. 
2652, Rev. C. 1907; re-en. Sec. 2212, R. C. 
M. 1921; amd. Sec. 1, Ch. 17, L. 1947. 


Deed Void without Affidavit 


The validity of a tax deed depends upon 
compliance with the statute authorizing 
its issuance; hence, held, in a quiet title 
action, that a deed, issued without the 
purchaser having filed an affidavit showing 
that notice of application had been given 
as required by this section, was unauthor- 
ized and therefore void. B. Kesselheim, 
Ine. v. Cocklin, 116 M 150, 151, 148 P 
2d 945. 


Operation and Effect 


A tax deed is not even prima facie 
evidence that the holding of the certifi- 
eate had, thirty days before applying for 
such deed, given the written notice in the 
manner required by this and the preced- 
ing section, prior to the amendment of 


the latter, of his intention to make such. 


application. Cullen v. Western ete., Title 
Co., 47 M 513, 527, 134 P 302; Horsky v. 
McKennan, 53 M 50, 58, 162 P 376. 

Id. The reception of tax deeds in evi- 
dence, without proof of the fact that the 
holder of the certificates of purchase gave 


the thirty-day notice of his intention to 
apply for the deeds, was error. 

The affidavit required by this section 
to be filed by a purchaser of property at 
a delinquent tax. sale who asks for a tax 
deed must be in strict compliance with 
the statute, and must inter alia show 
whether the property was occupied or not, 
and if occupied, that the person upon 
whom the notice was served was at the 
time occupying it. Harrington v. McLean, 
70 M 51, 58, 223 P 912. 

The county treasurer is without author- 
ity to issue a tax deed unless the appli- 
cant has shown by his affidavit that where 
the property is unoccupied, he posted 
notice of application therefore in a con- 
spicuous place upon the property as re- 
quired by this section and section 84-4151, 
the affidavit constituting the basis upon 
which the treasurer acts. Gallash v. Willis, 
90 M 148, 150, 300 P 569. 

Under this section the county treasurer 
has no jurisdiction to issue a tax deed until 
an affidavit showing that the notice of 
application for the deed as required by 
sec. 84-4151, including a. statement wheth- 
er or not the land is occupied has been 
given. If it is silent as to occupancy the 
deed is void. In determining the suffi- 
ciency of the tax title proceedings, the 
records alone can be considered, and de- 
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fects or omissions may not be corrected 
or supplied by anything dehors the rec- 
ord. Jensen Livestock Co. v. Custer Coun- 
ty, 113 M 285, 296, 124 P 2d 1013. 


An affidavit filed by county clerk in 
county treasurer’s office showing that he 
deposited in United States post office an 
envelope containing a copy of notice of 
application for tax deed, by registered 
mail, postage prepaid, addressed to record 
owner of the land, was sufficient proof to 
justify county treasurer in issuing tax 
deed. Milne v. Leiphart, _._ M __, 174 
P 2d 805, 808. 


84-4157. 


TAXATION 


References 


Arnold et al. v. Custer County et al., 
83 M 1380, 140, 269 P 396; State ex rel. 
Bell v. McCullough, 85 M 435, 437, 279 P 
246; Small v. Hull et al., 96 M 525, 531, 
32 P 2d 4; Sanborn v. Lewis and Clark 
County, 113 M 1, 17, 120 P 2d 567; Ca- 
vitt v. Seirson et al. My 2d, lv Beige 
767, 768. 


> 


Taxation€~750. 
61 C.J. Taxation § 1874. 


(2213) Form of tax deed—deed prima facie evidence of what. 


The form of a tax deed of an estate in real property, executed by a county 
treasurer, may be made in substance as follows: 


This indenture, made by and between ..........22..22...2::c:cccceeseeeceeeeeeeeeeeee (insert 
name of treasurer), county treasurer of the county of —.0..020020202e ee 
(insert name of county), in the state of Montana, the party of the first 


part, and 
second part, Witnesseth : 


(insert name of grantee), the party of the 


Whereas, there was assessed for the year ...............-..-20-0-2------ (insert year), 


in. the name*ot. see ae 


ee (insert name), that certain tract 


of land hereinafter described, and the taxes for said year levied against 


said property amounted to the sum of .......00.00000j-- 


dollars; and 


(insert amount) 


Whereas, said taxes were not paid and said property was sold for the 


payment of said taxes to ...........2....-..-- 
omithe 2idi-adicb (insert day) of ......... 


-aainfls BEOS.- 2a thts (insert month), 


(insert name of grantee), 


pT! abe a RAUF (insert? year);'for the sum of? 2! #1.!4..22 2 298 ae (insert 
amount) dollars, and certificates of sale were duly issued and filed as 


required by law; and 


Whereas, no redemption from said sale has been made, and the said 
grantee has given the necessary notice of application for tax deed as 


required by law; 


Now, sthereforesJ/ rv iigasesS ere 
county treasurer of the county of ... 


(insert name of treasurer), 
(insert name of 


county), in the state of Montana, for and in consideration of the sum of 
(insert amount) dollars paid, do grant to 
THe: BD ORD ROT ee ae (insert name of grantee), all the property 
RILUA GER, ATs ah eee ae ees (insert name of county) county, state of 
Montana)-deséribedasifellows: daidv...:.7227199 BA) 40 Boho as. a8) -BaAeS 
(here insert description of the land sold for taxes and sought to be con- 
veyed). 

Witness my hand this ................ (insert [day ,OaNmOtee, cc) Ace ce eee 
(insertamonth,) ; As elcni--£51-59. cya stl (insert year). 


County treasurer Dib uk. 2heah--ret-ha-poltnes county, 
state of Montana. 
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A tax deed executed in the form as provided in this section, when duly 
acknowledged and proved, is prima facie evidence that: 


1. The property was assessed as required by law. 

2. The property was equalized as required by law. 

3. The taxes were levied in accordance with law. 

4. The taxes were not paid. 

5. That notice of tax sale was given and published, and property sold 
at the proper time and place as prescribed by law. 

6. The property was not redeemed, and that the proper notice of 
application for deed has been served or posted as required by law. 

7. The person who executed the deed was the proper officer. 

8. Where the real estate was sold to pay taxes on personal property, 
that the real estate belonged to the person liable to pay the tax. 


History: An. p. Sec. 1748, 5th Div. certified copy of tax deed was admitted in 


Comp. Stat. 1887; amd. Sec. 130, p. 115, 
L. 1891; re-en. Sec. 3897, Pol. C. 1895; 
re-en. Sec. 2653, Rev. C. 1907; amd. Sec. 
1, Ch. 103, L. 1919; re-en. Sec. 2213, R. C. 
M. 1921. Cal. Pol. C. Sec. 3786. 


Operation and Effect 


Where a tax deed shows on its face that 
it is void because the county was a com- 
petitive bidder at the sale, a grantee of 
the county cannot rely upon the presump- 
tion that official duty had been regularly 
performed, or that the property was sold 
as prescribed by law. Rush v. Lewis and 
Clark County, 36 M 566, 570, 93 P 943. 

Under this section a tax deed is prima 
facie evidence that proper notice for ap- 


evidence, that it contained a recital that 
necessary notice of application for tax 
deed had been given, that such notice had 
been given, and that the deed was duly 
acknowledged and recorded, such a show- 
ing aided by the statutory presumptions of 
regularity entitled plaintiff to judgment, 
notwithstanding failure of record to show 
whether county clerk made and filed affi- 
davit of proof of giving notice of appli 
cation for tax deed. Cavitt v. Sierson, __ 
MOLT) Psad. 767%, T69¢ 


References 

Cited or applied as section 2653, revised 
codes, before amendment, in Cullen v. 
Western Mortgage & Warranty Title Co., 


plication for the deed was served or posted 47 M 5138, 523, 134 P 302. 


as required by law. Richardson v. Lloyd 
et al., 90 M 127, 131, 300 P 254. 

In action to quiet title based on a tax 
deed, where record established that a duly 


84-4158. (2214) Procedure in actions to quiet title to tax deed property. 
In any action now pending, or hereafter brought to set aside or annul any 
tax deed, or to quiet title, or to determine the rights of such purchaser, 
including the county, or his successors, to real property claimed to have been 
acquired by reason of tax proceedings or a tax sale, the purchaser or his 
successor upon filing an affidavit may obtain from the court an order 
directed to the person claiming to own the property, or to have any interest 
in or lien upon said property, or a right to redeem the same, or claiming 
rights hostile to the tax title (which said person is herein, for convenience, 
called the true owner), commanding him to deposit in court, to the use of 
the tax purchaser or his successors, the amount of all taxes, interest and 
penalties which would have accrued if said property had been regularly 
and legally assessed and taxed as the property of said true owner and sold 
for delinquent taxes and was about to be redeemed by him, and the amount 
of all sums reasonably paid thereafter by said purchaser or his successors 
after three (3) years from the date of said tax sale in preserving said prop- 
erty or in making improvements thereon while in possession thereof, as the 
total amount of said taxes, interest, penalties and improvements is alleged 
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Taxation@-754, 788, 789. 
61 C.J. Taxation §§ 1880 et seq., 1948 
et seq. 


84—4158 TAXATION 


by the plaintiff and as shall appear in said order, or to show cause on a date 
to be fixed in said order, not exceeding thirty (30) days from the date 
thereof, why such payments should not be made. Said affidavit shall set 
forth the place of residence of said true owners and whether they are in 
the state of Montana, if known to the plaintiff, or that the same is not known 
to the plaintiff. 

Said order shall be filed with the clerk and a copy served personally 
upon all persons shown in said affidavit to be residents of and in the state 
of Montana, and jurisdiction shall be acquired over all other persons by 
publishing the same once in a newspaper in the county, and by posting the 
same in three (8) public places in the county at least ten (10) days before 
the day fixed for the hearing and by leaving a copy with the county treas- 
urer. 

Upon the hearing of the order to show cause the court shall have juris- 
diction to determine said amount and to make an order that the same be 
paid into court within a given time, not exceeding thirty (30) days after the 
making of said order. If such amount, when so determined, shall not be 
paid within the time fixed by said court, then said true owner shall be 
deemed to have waived any defects in the tax proceedings and any right of 
redemption, and thereupon, irrespective of any irregularities, defects or 
omissions or total failure to observe any of the provisions of the statutes of 
Montana regarding the assessment, levying of taxes, or sale of property 
for taxes, and the giving of notices, including notices of redemption, or 
concerning tax deeds, whether or not such omissions or failures make said 
proceedings void (other than that the taxes were not delinquent or have 
been paid), the title of such true owner shall not be quiet as against said 
purchaser or his successors, and a decree shall be entered in said action 
quieting the title of said purchaser or his successor as against said true 
owner. 

If such payment shall be made into court, and said true owner shall be 
successful in said action and said tax proceedings shall be held void, said 
sum shall be paid to the purchaser or his successors. If said true owner shall 
not be successful in said action and the title of said purchaser or his succes- 
sors shall be sustained, said money shall be returned to said true owner. 

In actions to quiet title, when brought by the purchaser or the county, 
or their successors, several tracts of land contiguous or non-contiguous, and 
whether owned by different defendants, may be set forth in one complaint, 
and all persons claiming any title to or interest in or lien upon any of said 
premises, or any part thereof, although their said claims are independent 
and not in common, and do not cover the same tracts, may be joined as de- 
fendants. The procedure in said action shall follow, as near as may be, the 
procedure specified in sections 93-6203 to 93-6211. 


In the final judgment the court shall also determine the rights growing 
out of any additional taxes on said property accruing or being paid by 
either party during the pendency of said suit and, in said suit, the court 
shall have complete jurisdiction to fix the amount of taxes which should have 
been paid and to determine all questions necessary in granting full relief, 
including the power, in appropriate cases to order any assessor or other 
tax officer to make and certify to the court a corrected or new assessment or 
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to do any other act or thing necessary to enable the court to do complete 
justice in the premises. Errors may be reviewed on appeal from the final 


judgment. 


History: En. Sec. 131, p. 115, L. 1891; 
‘re-en. Sec. 3898, Pol. C. 1895; re-en. Sec. 
-2654, Rev. C. 1907; amd. Sec. 1, Ch. 50, 
L. 1909; re-en. Sec. 2214, R. C. M. 1921; 
amd. Sec. 1, Ch. 85, L. 1927; amd. Sec. 1, 
Ch. 29, L. 1947. Cal.. Pol. C. Sec. 3787. 


Actions to Set Aside Tax Deeds 


Where the sole aim of an action is to 
do away with a tax deed as a claim of 
title adverse to the plaintiff, it is an 
action “to set aside or annul’ a tax deed 
so as to make the provision of this section 
applicable, even though it may be termed 
one to quiet title. Cullen v. Western 
Mortgage & Warranty Title Co., 47 M 513, 
529, 134 P.302. 


Appeal Not Allowed from Order Relat- 
ing to Deposit 

Under this section, plaintiff in an action 
to set aside a tax deed is required to de- 
posit in court the amounts therein pro- 
vided for, before being permitted to main- 
tain his action. If there be any question 
raised as to the amount so to be deposited, 
the court has jurisdiction to fix the amount 
after hearing on order to show cause. No 
appeal lies from such an order. Held, that 
the order is reviewable on appeal. from 
the judgment’ in the main action to set 
aside the tax deed, and that the owner 
(redemptioner) is not estopped from con- 
testing the correctness of the order by 
making the deposit as fixed by the court, 
to enable him to maintain his action, Til- 
den v. Chouteau County et al, 85 M 398, 
219i Qo). 


“Conclusive Evidence of all Tax Pro- 
ceedings” Effect of This Provision 


Notwithstanding the provision of chap- 
ter 85, laws of 1927 (this section), that a 
duly executed tax deed is conclusive evi- 
dence of all tax proceedings up to the 
execution of the deed, the owner may in 
an action to quiet title show that notice 
of the application for tax deed was not 
served upon him as required by section 
84-4151, such requirement being jurisdic- 
tional. Small v. Hull et al, 96 M 525, 
529,32 P 2d.4. 


Constitutionality 

Held, that this section does not offend 
against the requirements of section 23, 
article V, of the. constitution, relative to 
the contents of the title of an act, in that 
the provision for a deposit of taxes, inter- 
est and penalties, is germane to the mat- 
ters expressed in the title, and therefore 
sufficient to meet. the constitutional re- 


quirement. State ex rel. Souders v. Dis- 
trict Court, 92 M 272, 12 P 2d 852. 

Id. Held, that, in view of the fact that 
the statutory proceedings for a sale of 
property for delinquent taxes are pri- 
marily designed as a means for collecting 
the tax against it, this section, requiring 
a deposit of taxes, ete., preliminary to ac- 
tion to set aside a tax deed, may not be 
held invalid under section 13, article XV, 
of the. constitution, as destructive of 
vested rights, in that it imposes obliga- 
tions with respect to a past transaction 
which were not required at the time the 
property was sold for taxes. 

Held, that this section and chapter 162, 
laws of 1929 (since repealed), in so far 
as they purport to authorize a county to 
relinquish to the purchaser of lands at tax 
sale the amount of delinquent taxes, in- 
terest and penalty, required by order of 
court to be deposited by the original own- 
er as a condition precedent to his right 
to maintain an action to set aside the tax 
deed, if the deed be set aside, are in con- 
flict with section 39, article V, of the 
constitution, prohibiting the release by 
the state or a subdivision thereof of an 
obligation due it, and to that extent in- 
valid. Shull v. Lewis and Clark County, 
93 M 408, 415, 19 P 2d 901. 

Id. In view of the above holding, all a 
purchaser of land from the county at tax 
sale, on attack of the deed by the original 
owner, may, under this section, demand as 
a deposit from such owner prior to trial 
is that which he has paid to the county, 
with interest, and which he has reasonably 
expended in preserving and improving the 
property, to be paid to the purchaser in 
ease the deed be set aside, the plaintiff, 
in that event, being then required to pay 
to the county the balance of the taxes, 
penalty and interest due over and above 
what had been paid by the purchaser. 

See also Small v. Hull, 96 M 525, 529, 
382 P 2d 4. 


Deposit Not Required by Cities 

Held, that the deposit required by this 
section, is in the nature of security, and 
a city is exempt from the provisions there- 
of under sec. 93-8714 exempting munici- 
palities from the provisions of any statute 
requiring parties in civil suits to post 
security, and therefore need not make 
such deposit as defendant in a quiet title 
action as a condition precedent to its 
right to appear and assert its lien for 
special improvement assessments payable 
after execution of tax deed, Cascade Coun- 
ty v. Weaver, 108 M 1, 3, 90 P 2d 164. 
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Deposit of Taxes and Other Costs 


A stipulation between the parties to an 
action to annul a tax deed to the effect 
that the party attacking its validity need 
not deposit in court as a condition prece- 
dent to his right to maintain the action 
the sums required by this section to be 
paid to the purchaser in case the deed be 
held invalid, is tantamount to a compliance 
with the requirement, the purchaser there- 
by waiving immediate deposit and the 
claimant agreeing to pay when called upon 
to do so if decree should go for him. Gla- 
cier County v. Schlinski et al., 90 M 136, 
300 P 270. 


This section, authorizing the district 
court to order one seeking to set aside a 
tax deed or the quieting of title to real 
property acquired by tax sale, to make a 
deposit of accruéd taxes, interest and 
penalties as a condition precedent to his 
right to maintain the action, held to ap- 
ply to a proceeding to enjoin issuance of 
a tax deed. State ex rel. Souders v. Dis- 
trict Court, 92 M 272, 12 P 2d 852. 


Where a county, defendant in an action 
to set aside a tax deed, made no demand, 
under this section, that plaintiff deposit 
the taxes, interest, etc., due it, in advance 
of trial, the court erred in including them 
in an order made pursuant to a demand by 
its co-defendant, purchaser from the coun- 
ty. Shull v. Lewis and Clark County, 93 
M 408, 415, 19 P 2d 901. 


Id. Plaintiff in an action to set aside 
a tax deed may refuse to make the de- 
posit authorized by this section where the 
order requiring it to be made embraces 
improper items, and raise the question on 
appeal from the judgment entered for de- 
fault in making it. 


Id. An order requiring plaintiff in an 
action to set aside a tax deed to deposit 
in court the moneys authorized by this 
section as a condition precedent to his 
right to maintain the action, is not the 
equivalent of a rendition of judgment and 
therefore the suecessful defendant was 
not required to serve his cost bill within 
five days after notice of the order. 


Id. A purchaser of real property, ob- 
tained by a county at tax sale may, in an 
action by the former owner to set aside 
the deed, require the latter to deposit, 
under this section, the amount of taxes 
and installments of the purchase price 
paid by him after the purchase, and re- 
cover the same in the event plaintiff has 
judgment. 

Id. Failure of a county, made co-defend- 
ant in an action to set aside a tax deed, 
to appear and demand that plaintiff as a 
condition to his right to maintain the ac- 
tion make a deposit of taxes, interest and 
penalty due, did not result in a remission 
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thereof, contrary to section 39, article V, 
constitution, the trial court, on retrial or- 
dered, having power to protect the rights 
of the county in that behalf. 

Where, in an action to quiet title to 
property acquired by tax deed brought by 
its former owner, the court required de- 
posit made up of various items claimed 
by defendant without showing how such 
amount was arrived at, including the en- 
tire amount of taxes levied on the land 
after purchase from the county instead 
of only a one-fifth interest therein paid 
under contract of sale before commence- 
ment of the action, and there was no re- 
quest for specific findings showing allow- 
ances and deductions nor exceptions taken 
to its findings, the supreme court on appeal 
will not disturb them. (See sees. 93-5305 
and 93-5306). Sanborn v. Lewis and Clark 
County, 113 M 1, 19, 120 P 2d 567. 

Under this section authorizing the holder 
of the tax title, upon filing of an affidavit, 
to obtain an order commanding the true 
owner to deposit taxes, interest and pen- 
alties, the affidavit is jurisdictional and 
must set forth the matters required by 
the statute. Glacier County v. Frisbee, 
117 M 578, 580, 164 P 2d 171. 


Lands Allotted to Indian Under Trust 
Patent 


In an action to quiet title to lands 
allotted. to an Indian but sold for de- 
linquent taxes, and purchaser secured an 
order to show cause why owner should not 
deposit in court the taxes paid with pen- 
alty and interest, and on return day own- 
er attacked both tax and tax proceedings, 
but order was issued without hearing, held, 
on application for writ of supervisory con- 
trol, that appeal inadequate to review 
action of the court in making order re- 
quiring deposit without hearing the own- 
er. State ex rel. Jensen v. District Court, 
103 M 461, 464, 64 P 2d 835. 


Misnomers or Other Mistakes 


When land is sold as the property of a 
particular person for taxes which have 
been correctly imposed upon the land, no 
misnomer or other mistake relating to 
the ownership thereof affects the sale to 
render it void or voidable, such mistake 
being in the nature of an informality or 
irregularity only. Cullen v. Western Mort- 
gage & Warranty Title Co., 47 M 513, 
523, 134 P 302. 

The fact that a tax deed to real prop- 
erty erroneously recited that the property 
had been assessed to the wife of the owner 
whereas it had been assessed to her de- 
ceased husband, held, to have been no more 
than a clerical error insufficient to affect 
the validity of the deed. Sutter v. Seud- 
der, 110 M 390, 397, 103 P 2d 303. 
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Operation and Effect 


The clause of this section, making a tax 
deed conclusive evidence of all proceed- 
ings leadings up to its execution, refers 
to acts and proceedings required at the 
hands of the officers charged with duties 
in relation to assessment and taxation, 
and not to something necessary to be 
done by the applicant for the deed. Cul- 
len v. Western Mortgage & Warranty Title 
Co., 47 M 513, 527, 134 P 302. 

As this section presupposes the issuance 
of a valid instrument, a tax deed whicn 
is void on its face, and therefore not a 
deed but a nullity, does not come within 
the purview of its provisions. Horsky v. 
MecKennan, 53 M 50, 64, 162 P 376; Linde- 
man v. Pinson, 54 M 466, 471, 171 P 271. 

While chapter 85, laws of 1927 (84-4158 
and 84-4161), is entitled “An act for the 
validating of tax sales and deeds hereto- 
fore or hereafter made,” ete., it merely pro- 
hibits an attack upon a tax deed for a 
defect in tax proceedings or tax sales after 
the expiration of one year subsequent to 
its issuance, and therefore has no effect 
upon a deed attacked in a suit instituted 
within the year. Glacier County v. Schlin- 
ski et al., 90 M 136, 300 P 270. 


Owner May Show Cause by Affidavit or 
Oral Testimony 


Where required to show cause why he 
should not be required to pay all taxes, 
interest and penalties, owner, under this 
section, may show cause either by affidavit 
or by oral testimony. State ex rel. Jensen 
v. District Court, 103 M 461, 467, 64 P 
2d 835. 


Statute of Limitations 


This section is a statute of limitations, 
and must be pleaded in the answer by 
one seeking to take advantage of it. Cul- 
len v. Western Mortgage & Warranty 
Title Co., 47 M 513, 528, 134 P 302. 

Under the rule that the legislature may 
amend a statute of limitations by shorten- 
ing the time within which an action may 
be brought without impairing vested rights, 
if the statute as amended still offers a 
reasonable time within which to act, this 
section, fixing the time within which an 
action to set aside a tax deed may be 
brought at one year, instead of two as 
theretofore, after the issuance of the 
deed, or the passage of the act with re- 
lation to deeds theretofore issued, is not 
unconstitutional as impairing such rights, 
the time thus given being reasonable. 
Couch v. Chase, 91 M 234, 236 et seq., 6 
P 2d 867. ; y 

Held, that the provision of this section 


84—4159 


that an owner of realty sold for delin- 
quent taxes may not maintain an action 
to set aside a tax deed thereto as. irregu- 
lar or void unless commenced within one 
year from date of its issuance, amounts 
to a taking of his property, without due 
process of law, where the affidavit re- 
quired by section 84-4156 showed upon its 
face that notice of application for the 
deed had never been served upon the 
owner, though the deed recited that this 
had been done. Small v. Hull et al., 96 
M 525, 529, 32 P 2d 4, 

Held, where tax deed proceedings were 
void for jurisdictional defects, statute re- 
quiring an action to set aside or annul a 
tax deed to be brought within two years 
from date of issuance of deed (this section 
before amendment) did not apply. Miller 
v. Murphy, ___ M __, 175 P 2d 182, 191. 


Tender of Taxes, etc., Does Not Waive 
Right to Attack Deed 


Defendant in an action by a county to 
quiet title to real property acquired by 
tax deed did not waive his right to at- 
tack the deed on the ground that the 
notice of application for deed did not 
correctly set out the amount due to bring 
about redemption, by his tender of a 
larger amount than that, due, made pur- 
suant to an order of court under chapter 
85, laws of 1927 (84-4158 and 84-4161), 
requiring a deposit as a condition prece- 
dent to his right to be heard. Glacier 
County v. Halvorson Mercantile Co., 93 
M 520, 524, 19 P 2d 648. 


Where Defense in Quiet Title Is Exemp- 
tion from Tax Levies and Sale, and Re- 
demption Question Not Raised by Pleadings 


In an action to quiet title brought by 
purchaser of Indian land acquired by the 
county under tax deed, where trust pa- 
tent issued to half-blood Indian allottee 
had been changed at his request to fee 
simple patent, and defense was based on 
the ground that the lands were exempt 
from state tax levies and sale upon non- 
payment thereof, and no question of re- 
demption raised by the pleadings, held, 
that it was not necessary to pass upon 
the question of sufficiency of evidence to 
make a case under this section. Chatterton 
v. Lukin, 116 M 419, 424, 154 P 2d 798. 


References 


State et al. v. Board of Commissioners 
et al., 89 M 37, 276 P 1; Smith v. Whit- 
ney, 105 M 523, 526, 74 P 2d 450; State 
ex rel. Lukin v. District Court et al., 113 
M 621, 622, 139 P 2d 488. 


51 Am. Jur. 947, Taxation, § 1089 et seq. 
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84.4159. Limitations on actions to set aside tax deeds. A tax deed duly @ 100) 


recorded shall, after two (2) years from the date of (a) recording and (b) 33 etre 
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also taking possession by the grantee, or his successor in interest, of the land 
conveyed, be treated and regarded as conclusive evidence of the regularity 
of the proceedings resulting in the issuance of such tax deed, from the assess- 
ment to the execution of such deed, both inclusive, and no action ean be 
maintained to annul or to set aside such tax deed, or assert a title hostile 
thereto other than that the deed is void because no taxes were delinquent on 
said lands, or because redemption had been made from such tax sale, unless 
the action is commenced within two (2) years from and after the recording 
of such tax deed, and the taking of possession by the grantee, or his suc- 
cessor in interest, of the property conveyed; provided that as to any such 
tax deed heretofore issued, which has been recorded and possession taken 
by the grantee or his successor in interest, no action can be maintained to 
set aside or annul the same or to assert a title hostile thereto, other than 
that the deed is void because no taxes were delinquent on said lands, or 
because redemption had been made from the tax sale, unless the action is 
commenced within two (2) years from and after the passage of this act. 


The time herein fixed shall, if the acts of (a) recording and (b) taking 
possession by the grantee are on different dates run from the event last 
occurring, provided that both acts shall be essential to start the running of 
this statute of limitations. 

History: En. Sec. 1, Ch. 100, L. 1943. 


84-4160. (2214.1) Validation of delinquent tax sales and sales of real 
property by counties. All sales heretofore made, or attempted to be made, 
by counties of real property. purchased for taxes, and the deeds to pur- 
chasers and the contracts for sale of real property to purchasers, whether 
irregular or void for any failure to comply with any of the provisions of any 
statute or of any act of the legislature relating to the time or manner or form 
of publication of the notice of sale or to the time or place or manner of 
posting notices of sale of real property, are hereby confirmed; and said 
deeds and contracts, and any deed or contract executed under this section, 
shall vest in the purchaser, as of the date of said deed or contract, all the 
right, title, interest, estate, lien, claim and demand of the state of Montana, 
and of the county in and to said real estate. 


History: En. Sec. 1, Ch. 140, L. 1931. Taxation€770. 
61 C.J. Taxation § 1938. 
References 51 Am. Jur. 935, Taxation, §§ 1075-1077. 
Howard v. Newlon, 112 M 189, 190, 114 
P 2d 272. 


84-4160.1. (2214.2) Validation of tax deeds. No tax deed heretofore 
issued in this state shall be held invalid by reason of any defect in the form, 
substance or amounts stated to be due in the notice of application for tax 
deed, or for failure to give the full sixty (60) day notice required by section 
84-4151, provided, however, at least thirty (80) days notice of the time when 
the deed was applied for was given. All tax deeds heretofore issued are 
legalized and declared to be valid and legal regardless of any error, defect, 
omission, irregularity, or failure to correctly state the amount due in the 
notice of application for tax deed. This act shall not apply to any case 
where, prior to its passage and approval, the owner of land or the party en- 
titled to redeem shall pay or tender to the owner or holder of the tax deed 


632 


COLLECTION OF PROPERTY TAXES 84-4161 


or the county treasurer of the county wherein the land described in said tax 
deed is situated, the amount actually due for taxes, penalty and interest 
at the time when said money is so tendered. In all cases where notice 
of the amount of taxes then due has been given to the parties interested and 
has been published in accordance with the laws then in effect and the taxes 
remain unpaid, tax deed may be issued under such proceedings, already so 
initiated and when so issued and delivered, such deeds shall be within the 


intent and purview of this act: 


History: En. Sec. 1, Ch. 79, L. 1933; 
amd. Sec. 1, Ch. 171, L. 1947. 


NOTE.—The cases in the annotations 
below were decided prior to the most re- 
cent amendment of this section, Ch. 171, 
L. 1947. 


Constitutionality 


Curative or validating statutes, such as 
this, validating tax deeds theretofore is- 
sued notwithstanding error in stating the 
amount due for taxes, interest and penalty 
in the notice of application for tax deed, 
do not violate’ see. 27, art. III, of ‘the 
state constitution relative to due process 
of law. Howard v. Newlon, 112 M. 189, 
19T, 114° P.2d-272. 


Error Held Cured by This Section 


Held, in an action to quiet title to real 
property acquired by tax deed in which 


defendant attacked the deed on the ground. : 


that the county’s notice of application for 
tax deed naming $1036.25 as the amount 
payable for redemption purposes was er- 
roneous, the error apparently involving $3, 
that the error was cured under this section, 
thus rendering the deed valid, under the 
holding in Martin v. Glacier County, 102 
M 213, 56 P 2d 742, Howard v. Newlon, 
112 M 189, 191, 114 P 2d 272. 

See also Stoican v. Washburn et al., 
112 -M 603, 604, 120 P 2d 426. 


Irregularities Cured by Validating 
Statute 
Irregularities in sale of delinquent real 
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property not affecting jurisdiction, held 
cured by sec. 84-4124 validating certifi- 
cates of sale, and this section, validating 
tax deeds therefore issued. Martin v. Gla- 
cier County, 102 M 213, 220, 56 P 2d 742. 


Curative Statutes Do Not Remove Ne- 
cessity to Give Notice of Application for 
Tax Deed 


Since the legislature could not in viola- 
tion of the due process of law clause of 
the constitution have done away with the 
necessity of giving notice of an applica- 


tion. for tax deed prescribed by. sec. 84- 


4151, contention in an action to set aside 
such a deed on the ground that notice 
had not been given, that failure to give 
notice was cured by this section as amend- 
ed by ch. 105 and ch. 94 1. 1939, held 
without merit. Kerr v. Small, 112 M 490, 
493, 117 P 2d 271. , 


Defects Cured by This Statute 


Though this statute cures defects or mis- 
takes in a notice of application for tax 
deed given pursuant to sec. 84-4151 so 
far as they relate to the amount due and 
required to be paid for redemption pur- 
poses, it does not validate defects and 
omissions in the service of the notice so 
flagrant, as to amount: to a complete fail- 
ure to follow the requirements of that 
section in that behalf. Sanborn v. Lewis 
and Clark County, 113 M 1, 19, 120 P 2d 
567. 


(2215) Title conveyed by deed—procedure to cure defects. 


(1) All deeds heretofore or hereafter executed more than three years after 
any tax sale shall be deemed to convey to the grantee the absolute title to 
the lands described therein as of the date of the expiration of three years 
following the date of sale, including all the right, title, interest, estate, lien, 
elaim and demand of the state of Montana, and of the county, in and to said 
real estate, and including the right of, if said tax deed or tax sale, or any 
of the tax proceedings upon which said deed may be based, shall be attacked 
and held irregular or void, to recover the unpaid taxes, interest and penal- 
ties which would accrue if said tax proceedings had been regular and it 
was desired to redeem said property, free of all encumbrances, except 
the lien for taxes which may have attached subsequent to the sale, and 
except when the land is owned by the United States or the state, in 
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which case it is prima facie evidence of the right of possession accruing 
as of the date of the expiration of such period for redemption. 

(2) If any tax deed or deed purporting to be such has been or shall be 
issued more than three years and thirty days after any tax sale or at- 
tempted tax sale, the grantee may publish in any newspaper in the county 
published at the county seat or if none, in any other newspaper once a week 
for two weeks a notice entitled “a notice of claim of a tax title” which shall 
set forth a description of any property claimed to have been acquired by a 
tax deed, an estimate of the amount due thereon for taxes, interest and 
penalties, and a statement that for further particulars reference is made 
to the records in the office of the county treasurer; also the name of the 
person claiming to have obtained a tax deed to said property and the name 
of the person in whose name said property was assessed or taxed and a state- 
ment that demand is made that such person shall, within (80) thirty days 
after the first publication of said notice, pay to said claimant or to the 
county treasurer to his use the amount of the taxes, interest and penalties 
as the same may appear in the records of the county treasurer or bring a 
suit to quiet his title or to set aside said tax deed or deeds. Any mistake 
in the amount or in any name specified in said notice shall not invalidate 
the same. 

If, within said period of (80) days, said taxes, interest, and penalties 
shall not have been paid or said suit brought, all defects in the tax proceed- 
ings and any right of redemption shall be deemed waived and thereupon, 
irrespective of any irregularities, defects, or omissions, or total failures 
to observe any of the provisions of the statutes of Montana regarding the 
assessment, levying of taxes, or sale of property for taxes, and the giving 
of notices including notices of redemption, whether or not such omissions 
or failures make said proceedings void (other than that the taxes were not 
delinquent or have been paid) the title to said property described in said 
notice and in the tax deed shall be valid and binding. 


History: En. Sec. 132, p. 115, L. 1891; 
re-en. Sec. 3899, Pol. C. 1895; re-en. Sec. 
2655, Rev. C. 1907; re-en. Sec. 2215, R. C. 
M. 1921; amd. Sec. 2, Ch. 85, L. 1927. Cal. 
Pol. C. Sec. 3788. 


Encumbrances 


The provision of this section is impera- 
tive that the tax deed in question extin- 
guishes the lien of special improvement 
assessments, as it does all contract liens, 
and even prior tax lens. State v. Jef- 
fries, 83 M 111, 121, 270 P 638. 


Held, that section 89-1706, making bonds 
issued by an irrigation district a lien 
upon all lands in the district, thereby cre- 
ated a lien which constitutes an encum- 
brance against them, within the meaning 
of the term, “encumbrance” as used in 
this section, providing that a tax deed 
conveys to the grantee absolute title “free 
of all encumbrances.” State et al. v. Board 
of Commissioners et al., 89 M 37, 75 et 
seq., 296 P I. 


See also: Stanley v. Jefferies, 86 M 114, 


124, 284 P 134; Richardson v. Lloyd et al., 
90 M 127, 132, 300 P 254. 

On the theory that this section, provid- 
ing in effect that a tax deed cuts off all 
prior tax liens, was impliedly amended by 
ch. 100, sec. 9, laws of 1929 (84-4170), de- 
claring that such a deed shall be subject 
to the lien of any special or local improve- 
ments payable after the execution of the 
deed, the operation of the amendment is 
prospective, not retroactive. State ex rel. 
City of Billings v. Osten, 91 M 76, 78 
et seq., 5 P 2d 562. 


Implied Amendment 
See last paragraph under Encumbrances. 


Not Collateral Attack to Interpret Tax 
Deed 


Though the rule against collateral attack 
is the same in an action where the validity 
of a tax deed is called in question as in 
the case of attack on a judgment, where 
the purpose of a proceeding is to secure 
an interpretation to be given a tax deed 
because of apparently conflicting pro- 
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visions of statutes as to the extent of title 
conveyed, there is no infraction of the 
rule. Cascade County v. Weaver, 108 M 1, 
10, 90 P 2d 164. 


Provisions Not Extinguished by Tax 
Deed; Injunction 


Held, that since the negative easement 
created in favor of a townsite company 
by the restriction inserted in its deeds to 
lots sold by it prohibiting the sale of liq- 
uor upon the premises was appurtenant 
to its other lots and was taxable as such, 
a tax deed to the servient tenement—a lot 
sold under the restriction—though creat- 
ing a new title free from all encum- 
brances, did not extinguish the easement 
but remained subject thereto. Northwest- 
ern Improvement Co. v. Lowry, 104 M 289, 
303, 66 P 2d 792, 

Id. Restrictions in deeds as to uses to 
which the property conveyed may not be 
put with the provision that if the grantee 
or his heirs or assigns shall at any time 
breach the condition, the conveyance shall 
be void and the premises shall at once re- 
vert to the grantor, are valid. Injunction 
lies to restrain a violation of a covenant 
against any such use. 


Title 


By the enactment of this section, pro- 
viding that a tax deed conveys absolute 
title “free from all encumbrances except 
the lien for taxes which may have at- 
tached subsequent to the sale,” a new 
title in the nature of an independent 
grant from the sovereignty is created, ex- 
tinguishing all former titles and liens not 
expressly exempted from its operation. 
State v. Jefferies, 83 M 111, 116 et seq., 
270 P 638. 

A tax deed is not derivative but creates 
a new title in the nature of an independent 
grant from the sovereignty and strikes 
down the former owner’s fee title and 
extinguishes all encumbrances including 
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oil leases and assignments of royalty in- 
terests. Rist v. Toole County, 117 M 426, 
442, 159 P 2d 340. 


Titles and Liens Extinguished 


Under this section declaring that a tax 
deed to real property conveys absolute 
title “free from all encumbrances,’ such 
a deed is not derivative, but creates a new 
title in the nature of an independent grant 
from the sovereignty, extinguishing all 
former titles and liens not expressly ex- 
empted from the operation of the section, 
Northwestern Improvement Co. v. Lowry, 
104 M 289, 300, 66 P 2d 792. 


Implied Amendment of This Section as 
to Quantum of Title 


Held: section 84-4170 applies equally to 
tax deeds issued after notice under sec- 
tions 84-4151 et seq. and those issued after 
court action under sections 84-4162 et seq., 
and that this section (84-4161) was im- 
pliedly amended by section 84-4170 so that 
any tax deed issued after its enactment 
is subject to the lien of special improve- 
ment assessments levied thereafter. Cas- 
cade County v. Weaver et al., 108 M 1, 
4,90 P 2d 164. 


References 


Tilden v. Chouteau County et al., 85 M 
398, 402, 279 P 231; State ex rel. Souders 
v. District Court, 92 M 272, 12 P 2d 852; 
Shull v. Lewis and Clark County, 98 M 
408, 415, 19 P 2d 901; State ex rel. Malott 
v. Caseade Co., 94 M 394, 409, 22 P 2d 811; 
Small v. Hull et al., 96 M 525, 529, 32 P 
24 4; Blackford v. Judith Basin County 
et al., 109 M 578, 583, 98 P 2d 872; State 
ex rel. Jensen Livestock Co. v. Hyslop, 
111 M 122, 132, 107 P 2d 1088; Hartman 
v. Nimmack, 116 M 392, 395, 154 P 2d 279. 


Taxation€—778, 784, 785, 829. 
61 C.J. Taxation §§ 1822 et seq., 2070. 


84-4162. (2215.1) Action to procure tax deed—taxes to be paid. The 
purchaser of property sold for delinquent taxes or his assigns desiring a tax 
deed thereto may at his option, in addition to all other methods now pro- 
vided by law, bring and maintain an action in the district court of the 
county in which such real property is situated, which said action shall be 
brought and except as herein provided shall be prosecuted as in other civil 
actions. Before bringing the action, the plaintiff, unless it be the county, 
shall pay all delinquent taxes assessed subsequent to the date he procured 
the certificate of sale which may then be due to the county. 


History: En. Sec. 1, Ch. 176, L. 1933. 


References 

Cascade County v. Weaver, 108 M 1, 5, 
90 P 2d 164; State ex rel. Freebourn v. 
Yellowstone County, 108 M 21, Ee 
2d 6; Blackford v. Judith Basin County, 


109 M 578, 581, 98 P 2d 872; Sanborn v. 
Lewis and Clark County, 113 M 1, 5, 120 P 
2d 567. 

Taxation@>753. 

61 C.J. Taxation § 1879. 
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84-4163. (2215.2) Commencement of action—parties—contiguous and 
noncontiguous tracts. The action shall be commenced by the filing of a 
verified complaint in which the parties so commencing the same shall be 
named as plaintiff and all persons having an interest in said property, or in 
any part thereof, either as owner, encumbrancer, or otherwise, whose in- 
terest shall appear of record in the office of the county clerk and recorder 
of the county in which the action is instituted, together with the county 
treasurer of said county, shall be named as defendants; if the county is the 
applicant, the action shall be brought in the name of the county clerk and 
recorder of said county; the complaint shall, among other things, set forth 
the description of the real property involved, the year in which the de- 
linquent taxes were assessed, the amount for which the property was sold, 
the amount of taxes subsequently paid, the date of the sale of said property, 
the person to whom sold, the nature of the interest in each separate part of 
said land held by the respective defendants, or any of them, and the amount 
of money necessary to redeem the said lands from said sales. Several tracts 
of land, contiguous or noncontiguous, and whether owned by different de- 
fendants and whether sold at the same time, or at different times, may be 
set forth in one complaint and all persons claiming any title to, or interest 
in, or lien upon, any of said premises, or any part thereof, although their 
said claims are independent and not in common and do not cover the same 
tracts, may be joined as defendants. The rule of procedure outlined by this 
section shall apply to all actions brought to procure a tax deed hereunder 
and that may now be pending as well as all actions hereafter commenced 
under the provisions of this section. 


History: En. Sec. 2, Ch. 176, L. 1933; 
amd. Sec. 1, Ch. 100, L. 1937. 


84-4164, (2215.3) Lis pendens. Upon the filing of the complaint, a 
notice of the pendency of said action shall be recorded in the office of the 
county clerk and recorder of the county in which the said action is pending, 
and the lis pendens so recorded shall be filed with the clerk of the court and 
shall become a part of the judgment roll of said action. 


History: En. Sec. 3, Ch. 176, L. 1933. Lis Pendens¢€=3 (1). 
38 C.J. Lis Pendens § 17. 


84-4165. (2215.4) Summons—form—service. Upon the filing of the 
complaint, a summons must be issued under the seal of the said- court in 
manner, form and in substance as in civil actions, with the additional state- 
ment: “This action is brought for the purpose of procuring a tax deed 
from the county treasurer Of 00..02..0..20..-00 county (name of county), 
Montana, for the lands and premises described as:. (description of the 
land).” Service of said summons shall be made as in civil actions. 


History: En. Sec. 4, Ch. 176, L. 1933. 


84-4166. (2215.5) Defense to action—redemption of parcels. Any de- 
fendant may appear in said action within the time provided by law for 
appearances in civil actions and may set up any defense to the said action 
he may have, and may therein question the legality, validity or the suf- 
ficiency of any act had in connection with the assessment or sale of said 
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land; any defendant to said’ action may. make redemption of said 
lands from said tax sale by paying the total amount of delinquent 
taxes and penalties, with interest thereon at eight per centum (8%) per 
annum from date of payment, which plaintiff shall have paid, together with 
costs of the action, and upon such payment a certificate of redemption there- 
from shall be issued by the county treasurer of said county to the defendant 
SO paying, and thereupon the said action shall be dismissed: whenever a 
defendant shall desire to redeem from a tax sale and pay all subsequent 
taxes upon any lots, piece, or parcel of real estate, which said person, firm, 
copartnership, corporation or association shall own or hold a mortgage or 
other len against or have any interest in such property, it shall be the 
duty of the county treasurer of the county in which such real estate is 
situated to permit such redemption and payment; and in case the said real 
estate shall have been assessed against any other property shall be a lien 
thereon, then it shall be the duty of said county treasurer to compute and 
apportion the tax that should have properly been assessed ‘against the said 
real estate sought to be redeemed, and upon which the taxes are sought to 
be paid, the same as if said property had. been separately assessed. Any 
personal property tax which is a lien upon said real estate shall be likewise 
computed and apportioned on the same percentage basis as the tax assessed 
against the real estate is apportioned. | 

History: En. Sec. 5, Ch. 176, L. 1933. References 


Blackford v.' Judith Basin County et al., 
109 M578, 583,,.98.P 2d 782. wis 


84-4167. (2215.6) Judgment by default not authorized—costs. No 
judgment in any such action shall be given by default but the court must 
require proof of the facts alleged in the complaint and other pleadings in 
said action. The court shall allow the successful party his costs to be fixed 
by the court including a reasonable attorney’s fee in all cases where the 
county is not the applicant. 

History: En. Sec. 6, Ch. 176, L. 1933. 


84-4168. (2215.7) Judgment—order to issue tax deed to plaintiff—effect 
of judgment. The court by its judgment shall ascertain and determine by 
proper findings that the land was duly assessed, the year for which it was 
assessed, the amount of the assessment thereof, that said land was sold for 
the delinquent taxes, that due notice of the sale of the land was given as 
provided by law, the date of the sale thereof, the person to whom sold, the 
amount for which it was sold, the fact of the assignment of the certificate 
of sale, if assigned, that the said land nor any part thereof has not been 
redeemed from said sale, if such be the case, and shall order and direct the 
county treasurer of said county to issue a deed of conveyance to the plain- 
tiff for said land, that the said judgment so entered shall be binding and 
conclusive upon the defendants therein named, and from and after the 
entry of the said judgment all defendants to said action shall be forever 
barred and enjoined from claiming or asserting any claim of any kind or 
nature whatsoever existing at the time of the entry of.said judgment to the 
lands and premises described in said action or to. any part or portion 


thereof. 
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844169 , TAXATION 


History: En. Sec. 7, Ch. 176, L. 1933. 90 P 2d 164; Blackford v. Judith Basin 


County et al., 107 M 578, 583, 98 P 2d 872. 
References 


Cascade County v. Weaver, 108 M 1, 9, 


84-4169. (2215.8) Form of tax deed issued on filing copy of decree with 
treasurer. Upon filing with the county treasurer a certified copy of the 
decree, he must issue a tax deed for the real estate described in the judg- 
ment, which deed in substance shall be as follows: “This indenture, made by 


and between -..............2.:c..sec0e (insert name of treasurer) .............--- , county 
treasurer of the county of ................ (insert name of county) ...........-..-- , in the 
state of Montana, the party of the first part, and ................ (insert name 
of grantee) ................ , the party of the second part, witnesseth: 

Whereas, there was assessed for the year ................ (insert year) ......-..-.-...- 
in the name of ................ (insert name) ............... , that certain tract of land 
hereinafter described, and the taxes for said year levied against said prop- 
erty amounted to the sum of ................ (insert amount) -............... dollars ; 
and 

Whereas, said taxes were not paid and said property was sold for the 
payment of said taxes to ................ (insert name of grantee), —.......-....-- on 
thererkncas (insert day) ................ of as (insert month) ...............- 
ALD WAG (insert year), .........lau for the sum of. ...........:.... (insert 
amount) ................ Dollars, and certificates of sale were duly issued and 


filed as required by law; and 
Whereas, by virtue of a judgment and decree entered by the District 


Court.of the). 20) 5 Judicial District of the state of Montana in and for 
the county of ................ (insert name of county) ..............-- in an action 
wherein ................ Wie splaintiit ANC oy defendant, a certified copy 


thereof being filed in my office, I, the said county treasurer aforesaid, am 
ordered and directed to issue this deed of conveyance for said lands. 

Now, therefore, I, ................ (insert name of treasurer), ..............-- county 
treasurer of the county of ................ (insert name of county), -.............-- in 
the state of Montana, for and in consideration of the sum of (insert amount) 
Far Ftcennet! dollars paid, do grant. to ................ (insert name of grantee), 
Pe aa ot 1 all the property situated in ................ (insert name of county) 
one tae county, state of Montana, described as follows: ..........-.........0... 
(here insert description of the land sold for taxes and sought to be con- 
veyed). 

Witness my hand this .................... (ansertiday), 2.2) te ot Of.i5:3) Sine. 
(insert month), A. D., ...2............ (insert year). 

County treasurer Of ...neee OF koe 
County, state of Montana.” 


History: En. Sec. 8, Ch. 176, L. 1933. Taxation€—754 et seq. 
61 C.J. Taxation § 1880 et seq. 


84-4170. (2215.9) Effect of deed. The deed hereafter issued under this 
or any other law of this state shall convey to the grantee the absolute title 
to the lands described therein as of the date of the expiration of the period 
for redemption, free of all encumbrances and clear of any and all claims of 
said defendants to said action except the lien for taxes which may have 
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attached subsequent to the sale and the lien of any special, local improve- 
ment, irrigation and drainage assessments levied against the property pay- 
able after the execution of said deed, and. except when the land is owned 
by the United States or this state, in which ease it is prima facie evidence 
of the right of possession accrued as of the date of expiration of such period 


for redemption. 


History: En. Sec. 9, Ch. 176, L. 1933; 
amd. Sec. 1, Ch. 63, L. 1937. 


Operation and Effect 


Section 84-4132 provides that anyone en- 
titled by law to redeem may do so “at any 
time prior to the giving of the notice and 
the application for a deed.” This section 
mentions “the date of the expiration of 
the period for redemption,” but since un- 
der sec. 84-4151, the period of redemp- 
tion does not expire until the application 
for tax deed has been duly made, it would 
seem that the date or time referred to 
in this section is the time of the applica- 
tion for tax deed. Hartman v. Nimmack, 
116 M 392, 397, 154 P 2d 279. 


Tax Deed Extinguishes Special Im- 
provement Assessments Payable Before Its 
Execution 


A general tax lien and a special improve- 
ment assessment lien are not of equal 
rank. Support of government is higher 
obligation than cost of local improvement. 
Where a special assessment for city im- 
provement became delinquent on Novem- 
ber 30, 1940, and was certified by the city 
to the county clerk on December 7, 1940, 
and by the county treasurer entered upon 
the tax rolls as a lien against the prop- 
erty, a county tax deed issued on Decem- 
ber 23, 1940, extinguished the lien for the 
1940 installment of the city special im- 
provement assessment, because, under this 
section such assessment installment was 
payable before execution of the tax deed. 
Hartman v. Nimmack, 116 M 392, 395, 
154 P 2d 279. 


Waiver of Priority of General Tax Lien 
to That of Special Assessments 


While the lien of general taxes is supe- 
rior to that of special assessments, the 


84-4171. 


legislature has power to waive the priority 
of such lien and postpone it to that of 
special assessments. Cascade County v. 
Weaver, 108 M 1, 10, 90 P 2d 164. 


Where Controlling on Quantum of Title 
Conveyed by Tax Deed; Constitution 


Held, that the quantum of title conveyed 
by a tax deed issued in 1936 pursuant to 
notice under secs. 84-4151 et seq., is con- 
trolled by this section, impliedly amend- 
ing sec. 84-4161 confining the exception to 
taxes as distinguished from special im- 
provement assessments; this holding is 
expressly limited to special assessments 
made after enactment of this section, as 
against the suggestion that it is retro- 
active and offends against art. XV, sec. 13 
of the constitution. Cascade County v. 
Weaver, 108 M 1, 4, 90 P 2d 164. 


Where New Title in Nature of Inde- 
pendent Grant 


Where land owner commenced suit to 
enjoin an irrigation district from assessing 
the land for interest on bonds of the dis- 
trict, held, that the bonds constituted an 
encumbrance upon the land within the dis- 
trict which was extinguished by the tax 
deed taken by the county, the deed cre- 
ating a new title extinguishing all former 
titles and liens not expressly exempted 
from its operation. Rosebud Land & Im- 
provement Co. v. Carterville Irrigation 
District, 102 M 465, 468, 58 P 2d 765. 


References 

Blackford v. Judith Basin County, 109 
M 578,587, 98 P.2d 872; State ex. rel. 
Jensen Livestock Co. v. Hyslop, 111 M 122, 
132, 107 P 2d 1088. 


Taxation€778, 784, 785, 788(8). 
61 C.J. Taxation § 1822 et seq. 


(2216) Assessment books, delinquent books, etc., prima facie 


evidence of what. The assessment book, duplicate assessment book, or de- 
linquent list, or a copy thereof certified by the county clerk, showing un- 
paid taxes against any person or property, is prima facie evidence of the 
assessment, the property assessed, the delinquency, the amount of taxes due 
and unpaid, and that all the forms of the law in relation to the assessment 
and levy of such taxes have been complied with. 


History: En. Sec. 133, p. 115, L. 1891; TaxationG—644. 


re-en. Sec. 3900, Pol. C. 1895; re-en. Sec. ; 
2656, Rev. C. 1907; re-en. Sec. 2216, R. C. 61 CJ. Taxation § 1567. 


M. 1921. Cal. Pol. C. Sec, 3789. 
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84-4172. (2217) Comparison of delinquent list with unpaid assessment. 
The county treasurer must annually, on the third Monday of February, at- 
tend at the office of the county clerk with the delinquent list, and the county 
clerk must then carefully compan the lists with the assessments of persons 
and property not marked “paid” on the assessment book, and when -taxes 
have been paid he must note the fact in the SPRLOR GALS column in the 
assessment book. 


History: En. Sec. 141, p. 116, L. 1891; Taxation©—557 (1). 
re-en. Sec. 3908, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1313 et seq. 
2664, Rev. C. 1907; re-en. Sec. 2217, R. 
C. M. 1921. 


84-4173. (2218) Oath administered to treasurer. The county clerk 
must then administer to the county treasurer an oath, to be written and 
subscribed in the delinquent list, that every person and all property assessed 
in the delinquent list on which taxes have been paid has been credited in 
the list with such payment. | 


History: En. Sec. 142, p. 117, L. 1891; 2665, Rev. C. 1907; re-en. Sec. 2218, R. 
re-en. Sec. 3909, Pol. C. 1895; re-en. Sec. OC. M. 1921. Cal. Pol. C. Sec. 3798. 


84-4174. (2219) Final settlement of treasurer with clerk. The county 
clerk must then foot up the amount of taxes remaining unpaid, and credit 
the treasurer with the amount, and have a final settlement with him; and 
the delinquent list must remain in the county clerk’s office. 


History: En. Sec. 143, p. 117, L. 1891; Taxation€557(1), 560. 
re-en. Sec. 3910, Pol. C. 1895; re-en. Sec. ,61 C.J. Taxation §§ 1313 et seq., 13824. 
2666, Rev. C. 1907; re-en. Sec. 2219, R. C. 
M, 1921. Cal. Pol. C. Sec. 3799. 


84-4175. (2220) Treasurer’s affidavit indorsed on list. At the time men- 
tioned in section 84-4172 the treasurer must make an affidavit, indorsed on 
the list, that the taxes not marked “paid” have not been paid, and that he 
has not been able to discover any property belonging to or in possession of 
the persons liable to pay the sum whereof to collect them. 


History: En. Sec. 144, p. 117, L. 1891; 2667, Rev. C. 1907; re-en. Sec. 2220, R. C. 
aa Sec. 3911, Pol. C. 1895; re-en. Sec. M. 1921. Cal. Pol. C. Sec. 3800. 


| 84-4176. (2222) Taxes, ete., illegally collected to be ganna p (1) 
--ny taxes, percentum and costs, heretofore or hereafter, paid. more than 
once or erroneously or illegally collected, may, by order of the board of 
county commissioners, be’ refunded by the county treasurer. Whenever 
any payment shall have been made to the state treasurer, as provided in 
section 84-4401, and it shall afterwards appear to the satisfaction of the 
board of county commissioners that a portion of the money so paid should 
be refunded as herein provided, said board of county commissioners may 
refund such portion of said taxes, penalties and costs so paid to the state 
treasurer, and upon the rendering of the report required by section 84-4402, 
the county clerk shall certify to the state auditor, in such form as the state 
auditor may prescribe, all amounts: so refunded, and in the next settlement 
of the county treasurer with the state,/ the state auditor shall give the 
county treasurer credit for the state’s portion of the amounts so refunded. 
(2) When any part of the taxes, penalties or costs hereinbefore referred 
to were levied in behalf of any school district or municipal or other public 
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corporation, and collected by the county treasurer, the same may be re- 
funded upon the order of the board of county commissioners. 


(3) 


No order for the refund of any taxes, percentum or costs under 


this section shall be made except upon a claim therefor, verified by the per- 
son who has paid such tax, penalty or costs, or his guardian, or in case of his 
death by his executor or administrator, which claim must be filed within 
two years after the date when the second half of such taxes would have 
become delinquent if the same had not been paid. 


(4) All refunds ordered to be paid by the board of county commis- 
sioners shall be paid by the county treasurer out of the general fund of the 
county and the county treasurer shall then make such transfers from other 
county funds and from state, school district, and other public corporation 
funds in his possession as may be necessary to reimburse the county general 
fund for payments made therefrom on account of such other funds. 


History: En. Sec. 145, p. 117, L. 1891; 
re-en. Sec. 3913, Pol. C. 1895; re-en. Sec. 
2669, Rev. C. 1907; re-en. Sec. 2222, R. C. 
M. 1921; amd. Sec. 1, Ch. 201, L. 1939. Cal. 
Pol. C. Sec. 3804. . 


¢ 
/ 


Constitutionality i 


The decision in Yellowstone Packing & 
P. Co. v. Hays, 83 M 1, 268 P 555, declar- 
ing the portion of this section unconstitu- 
tional with reference to refunds by the 
state auditor to the county treasurer, reaf- 
firmed. Christofferson v. Chouteau County, 
105 M 577, 586, 74 P 2d 427. To . 


Erroneous and Illegal Assessments Dis- 
tinguished Jey 

An erroneous assessment occurs when 
the taxing officers have power to act but 
err in the exercise of that power, and an 
illegal assessment takes ‘place -when they 
have no power to act at all. Christofferson 


vy. Chouteau County, 105 M 577, 582, 74 


P 2d 427. ; 


“Frroneously Collected” Taxes ~ 


Decisions heretofore holding that Secs, 
84-4502, 84-4504 and 84-4505 repeal this 
section as to all cases for which they pro- 
vide an exclusive remedy, leaving. open 
to the taxpayer the equitable remedy of 
injunction or legal remedy of suit under 


protest, were inadvertently made ca 


reference to taxes “erroneously collected”, 
as distinguished from taxes “illegally col- 
lected”. (See First National Bank y. San- 
ders County, 85 M 450, 279 P 247 “consid- 
ering the history of this section at length, 
and First National Bank v. Beaverhead 
County, 88 M 577, 294 P 956). Christoffer- 
son v. Chouteau County, 105 M 577, 581, 
74 P 2d 427. 


Means Cancellation of Lien Against the 
Land, Not Obligation Due the State 


Taxes are not levied upon the property 


but upon the person; while’ the property 


which the person owns is used to deter- 
mine the amount of the tax he shall pay, 
it is after all the person who pays the 
tax; he is liable. The property, under our 
statutes, is security for the payment 
(Ford Motor Co. v. Linnane, 102 M 325, 
57 P 2d 803). Art. V,:sec. 39, constitu- 
tion, prohibits the cancellation of an 
obligation due the state, and the authority 
of the legislature to authorize cancella- 
tion-of taxes in the sense of releasing 
taxpayer’s obligation to.pay, is doubted, 
however the statute may be properly con- 
strued to mean the cancellation of the 
lien against the land. Christofferson v. 
Chouteau County, 105 M 577, 583, 74 P 2d 
427, 


“Paid More Than Once” 


The portion of this section relating to 
taxes “paid, more than once” must be 
deemed a special statute on the subject; 
where the board of county commissioners 
took no action on a claim for more than 
two years, the remedy by court action was 
available to the claimant, and in such ac- 
tion plaintiff is entitled to interest on the 
unlawful tax from the date of payment, 


even though plaintiff, to avoid the imputa- 


tion that the payment made was voluntary, 
made it under protest. (See Christofferson 
v. Chouteau County, 105 M 577, 581, 74 
P 2d 427.) Williams v. Harvey, 91:M 168, 
171, 6 P 2d 418. 


Purpose 

Held, that the purpose of this section 
providing for refund of taxes erroneously 
collected, is to do justice in a class of 
cases where the application of the doctrine 
of caveat emptor or the common-law rule 
that where taxes are voluntarily paid they 
may not be recovered, will work a hardship 
to one who has paid money which it is in- 
equitable for the county to retain., Christ- 
offerson v. Chouteau County, 105 M 577, 
584,74 P 2d 427. 


641 


84—4177 


Remission or Compromise of Taxes 


Under this section authorizing the board 
of county commissioners to refund taxes 
when paid more than once or erroneously 
or illegally collected, it is without power 
to remit taxes which have never been paid 
or compromise delinquent taxes, and under 
section 39, of article V, of the state con- 
stitution, forbidding the release, remission 
or extinguishment of any obligation due 
the state or a municipal corporation there- 
in, except by payment thereof in to the 
proper treasury, the legislature may not 
confer such power. Yellowstone Packing 
ete. Co. v. Hays, 83 M 1, 10, 268 P 555. 


Operation and Effect 


To authorize recovery under this section 
there must have been unwarranted or il- 
legal action on part of taxing officials. 
North Butte Mining Co. v. Silver Bow 
County, __. M __, 169 P 2d 339,,340. 

Id. Where mining company furnished 
statement to county of its gross yield, 
erroneously including the bonus or sub- 
sidy received from the government be- 
cause of mistake of law, and paid taxes 
based on that statement without protest, 
mining company was not entitled to re- 
cover the taxes under this statute. 


84-4177. Concurrent remedies. 


TAXATION 


References 


Cited and construed as section 2669, 
revised codes, in Anaconda Copper Min. 
Co. v. Ravalli, 52 M 422, 426, 158 P 682. 


Taxation€—821(1-3). 

61 C.J. Taxation § 2076. 

51 Am. Jur. 1005, Taxation, §§ 1167 et 
seq. 

Right to interest on tax free bonds. 57 
ALR 357. 


Mortgagee’s right to recover taxes paid 
to protect his security as affected by inva- 
lidity of mortgage, 84 ALR 1371. 


Constitutionality of statutes providing 
for refund of taxes illegally or erroneously 
exacted. 98 ALR 284. 


Permissive or mandatory character of 
legislation providing for refund of taxes 
illegally assessed or collected. 103 ALR 
817. 


Right to amend claim for refund of 
taxes after time for filing has expired. 113 
ALR 1291. 


Assignability of claim for tax refund, 
and rights of assignee in respect thereof. 
134 ALR 1202. 


All acts and parts of acts in conflict. 


herewith are hereby repealed, but none of the provisions of this act shall be 
deemed or construed to be in conflict with the provisions of sections 84-4502 
to 84-4505, inclusive, of this code, but this act and the provisions of such 
sections shall provide and afford concurrent remedies. 

History: En. Sec. 2, Ch. 201, L. 1939. 


84-4178. (2223) When property assessed more than once. When the 
treasurer discovers that any property has been assessed more than once for 
the same year, he must collect only the tax justly due and make return of 


the facts under affidavit, to the county clerk. 


History: En. Sec. 146, p. 117, L. 1891; 
re-en. Sec. 3914, Pol. C. 1895; re-en. Sec. 
2670, Rev. C. 1907; re-en. Sec. 2223, R. C. 
M. 1921. Cal. Pol. C. Sec. 3805. 


County Treasurer—Double Tax 


If under ch. 72, 1. 1937, amending sees. 
53-107, 53-114, 53-116, 53-117, 53-118, and 
84-406, relating to registration, licensing 
and taxation of motor vehicles, double 
taxation of the same vehicle should result 
under certain conditions, once in the hands 
of the dealer and once in the hands of the 
purchaser, it is the duty of the county 
treasurer, under this section to collect 
only the tax justly due. Wheir v. Dye, 105 
M 347, 360, 73 P 2d 209. 


84-4179. 


Operation and Effect 


The provisions contained in the two 
preceding sections, and others of like im- 
port, are intended to secure the collection 
of lawful revenue, and to protect the own- 
er whose property is made to bear more 
than its just proportion of the burden of 
taxation, and were not enacted to secure 
immunity from taxation to any one. Ana- 
conda Copper Min. Co. v. Ravalli, 52 M 
422, 426, 158 P 682. 


References 


State ex rel. Sadler v. Evans, 106 M 286, 
290, 77. P 2d 394. 

Taxation€—550. 

61 C.J. Taxation § 1304 et seq. 


(2224) Land irregularly assessed, etc., not to be sold. If the 


treasurer discovers before the sale that on account of irregular assessment, 
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or of any other assessment, any land ought not to be sold, he must not offer 
the land for sale, and the board of county commissioners must cause the 
assessor to enter the uncollected taxes upon the assessment book of the next 
succeeding year, to be collected as other taxes entered thereon. 


History: En. Sec. 147, p. 118, L. 1891; Taxation@—631. 
re-en. Sec. 3915, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1533 et seq. 
2671, Rev. C. 1907; re-en. Sec. 2224, R. C. 
M. 1921. Cal. Pol. C. Sec. 3806. 


84-4180, (2225) What mistakes do not affect sale of property for taxes. 
When land is sold for taxes correctly imposed as the property of a particular 
person, no misnomer of the owner, or supposed owner, or other mistake 
relating to the ownership thereof affects the sale or renders it void or 
voidable. 


History: En. Sec. 148, p. 118, L. 1891; render it void or voidable, such mistake 


re-en. Sec. 3916, Pol. C. 1895; re-en. Sec. 
2672, Rev. C. 1907; re-en. Sec. 2225, R. C. 
M. 1921, Cal. Pol. Cc. Sec. 3807. 

Operation and Effect 

This section does not apply to personal 


property. Birney v. Warren, 28 M 64, 67,, 


72 P 293. 

Where land is sold as the property of 
a particular person for taxes which have 
been correctly imposed upon the land, no 
misnomer or other mistake relating to 
the ownership thereof affects the sale to 


84-4181. 


being in the nature of an informality or 
irregularity only. Cullen v. Western Mort- 
gage & Warranty Title Co., 47 M 513, 524, 
134 P 302. 


References 


Cited or applied as section 3916, polit- 
ical code, in Cobban v. Hinds, 23 M 338, 
349, 59 P 1. 


Taxation€—692. 
61 C.J. Taxation § 1680. 


(2226) Collection of taxes from persons assessed, but removed 


to another county. If any person removes from one county to another 
after being assessed on personal property, the treasurer of the county in 
which he was assessed may sue for and collect the same in the name of the 
county where the assessment was made. 


History: En. Sec. 149, p. 118, L. 1891; 
re-en. Sec. 3917, Pol. C. 1895; re-en. Sec. 
2673, Rev. C. 1907; re-en. Sec. 2226, R. C. 
M. 1921. Cal. Pol. C. Sec. 3808. 


84-4182. (2227) Evidence on trial of suit for such taxes. On the trial 
a certified copy of the assessment, signed by the county clerk of the county 
where the same was made, with the affidavit of the treasurer thereto at- 
tached, that the tax has not been paid, describing it as on the assessment 
book or delinquent list, is prima facie evidence that such tax and the per 
centum are due, and entitles him to judgment, unless the defendant proves 
that the tax was paid. 


History: En. Sec. 150, p. 118, L. 1891; 
re-en. Sec. 3918, Pol. C. 1895; re-en. Sec. 
2674, Rev. C. 1907; re-en. Sec. 2227, R. C. 
M. 1921. Cal. Pol. C. Sec. 3809. 


84-4183. (2228) Allowance and payment of expense of such proceeding. 
The treasurer and county clerk must allow the expenses of collecting such 
tax, and permit a deduction thereof from the amount collected, if they do 
not exceed one-third of the amount of the tax collected. 


History: En. Sec. 3919, Pol. C. 1895; TaxationC—598, 


re-en. Sec. 2675, Rev. C. 1907; re-en. Sec. 61 C.J. Taxation § 1407. 
2228, R. C. M. 1921. 


TaxationG—585. 
61 C.J. Taxation § 1377. 


TaxationG—593 (3). 
61 C.J. Taxation § 1403. 
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84-4184, (2229) Protest against sale requisite, when assessment void in 
part, to invalidate sale or grant thereunder. Whenever property is adver- 
tised for sale for the nonpayment of delinquent taxes, and the assessment is 
valid in part and void for the excess, the sale must not for that cause be 
deemed invalid, nor any grant subsequently made thereunder be held to be 
insufficient to pass a title to the grantee, unless the owner of the property, or. 
his agent, not less than six days before the time at which the property is 
advertised to be sold, delivers to the treasurer a protest in writing, signed 
by the owner or agent, specifying the portion of the tax which he claims 
to be invalid, and the ground upon which such claim is based. 


History: En. Sec. 151, p. 118, L. 1891; Taxation©—692. 
re-en. Sec. 3920, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1680. 
2676, Rev. C. 1907; re-en. Sec. 2229, R. C. 
M. 1921. 


84-4185. (2230) Duty of treasurer on delivery of such protest. In case 
any owner of property advertised to be sold for delinquent taxes, at least 
six days before the time advertised for the sale to take place, delivers to the 
county treasurer his protest in writing against such sale, signed by himself 
or his agent, claiming that the assessment is void in whole or in part, and 
if in part only, for what portion, and in either case specifying the grounds 
upon which such claim is founded, it is the duty of the treasurer either: 


1. To sell the property assessed for the whole amount appearing upon 
the duplicate assessment book; or 


2... Withdraw the property from sale, and report the case to. the board 
of county commissioners for its direction in the premises; and in such case 
the board may either direct the foreclosure of the lien of such tax by action, 
which proceeding is hereby authorized to be had, or direct the treasurer 
to proceed with the sale. | | 

History: En. Sec. 152, p. 119, L. 1891; TaxationG—619. 


re-en. Sec. 3921, Pol. C. 1895; re-en. Sec. 61 C.J. Taxation § 1527. 
2677, Rev. C. 1907; re-en. Sec. 2230, R. C. 
M. 1921. 


84-4186. (2231) Assessment of property on which a tax sale certificate 
has been purchased by county and adjournment of sale thereof. In case a tax 
sale certificate on property assessed for taxes is purchased by the county, or 
otherwise, pursuant to provisions of section 84-4124, it must be assessed for 
taxes the next year in the same manner as if it had not been so purchased. 
If the taxes resulting from such assessment are not paid when such taxes 
become due, said property shall again be sold, in manner as above described, 
and said assessment of such property, and the sale of same, when the said 
taxes have not been paid upon coming due, or the property redeemed, shall 
be continued until the time when such property shall have been redeemed 
from such sales; provided, however, that no tax deed shall issue to any 
purchaser, other than the cotnty under said sales, until the applicant for 
such tax deed shall have paid and discharged all taxes, penalty and 
interest accumulated at the time of such application. Providing further 
that purchasers of certificates of tax sale, for years subsequent to the 
oldest outstanding tax sales certificate, shall have the same privilege of 
redemption, of such oldest outstanding tax sales certificate, as is the privi- 
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lege of the original owner of the property. Nothing herein contained shall be 
construed to apply to holders of tax certificates, other than counties, at 


the time this act becomes effective. 


History: En, Sec. 153, p. 119, L. 1891; 
re-en. Sec. 3922, Pol. C. 1895; re-en. Sec. 
2678, Rev. C. 1907; re-en. Sec. 2231, R. C. 
M. 1921; amd. Sec. 1, Ch. 54, L. 1937. Cal. 
Pol. C. Sec. 38183. 


Operation and Effect 


The fact that the treasurer intends to 
violate this and the succeeding section, by 
exposing for sale, for the delinquent taxes 
of one year, part of the lands purchased 
by the county at the sale for the taxes 
of the preceding year, and yet unredeemed, 
does not entitle the owner of the equity 


84-4187, 
-sioners. 


of redemption to an injunction. Cobban 
v. Hinds, 23 M 338, 350, 59 P 1. 


References 


Sanderson v. Bateman, 78 M 235, 248, 
253 P 1100; Hinz v. Musselshell County 
et al., 82 M 502, 513, 267 P 1113; Tilden 
v. Chouteau County et al., 85 M 398, 402, 
279 P 231; Morse v. Kroger et.al.,.87 M 
54, 62, 285 P 185; State ex rel. Souders v. 


District Court, 92 M 272, 12 P 2d 852. 


Taxation€—679(3, 5), 697(6). 
61 C.J. Taxation §§ 1671, 1676. 


(2232) No sale unless directed by board of county commis- 
In case an assessment is made under the provisions of the next 


preceding section and the lands are not redeemed from a previous sale had 
under section 84-4124, as provided by law, no sale must be had under the 
assessment authorized by the next preceding section unless directed by the 
board. 


History: En. Sec, 154, p. 119, L. 1891; 
_re-en. Sec. 3923, Pol. C. 1895; re-en. Sec. 
2679, Rev. C. 1907; re-en. Sec. 2232, R. C. 
M. 1921. Cal. Pol. C. Sec, 3814. 


ical code, in Cobban y. Hinds, 23 M 338, 
350, 59 P 1; Hinz v. Musselshell County 
et al., 82 M 502, 267 P 1113. 


References Taxation€—679 (5). 
Cited or applied as section 3923, polit- 61 C.J. Taxation § 1676 et seq. 
84-4188. (2233) Conditions of redemption of property sold to county. 


In case property is sold to the county as purchaser, pursuant to section 
84-4124 of this code, and is subsequently assessed, pursuant to section 84-4186 
of this code, no person must be permitted to redeem from such sale, except 
upon payment also of the amount of such subsequent assessment, costs, fees, 


and interest. 


History: En. Sec. 155, p. 120, L. 1891; 
re-en. Sec. 3924, Pol. C. 1895; re-en. Sec. 
2680, Rev. C. 1907; re-en. Sec. 2233, R. C. 
M. 1921. Cal. Pol. C. Sec. 3815. 


Operation and Effect 

Under section 84-4154, and this section, 
requiring a redemptioner to pay, in addi- 
tion to the amount for which the property 
was sold, the subsequent taxes paid by the 
purchaser, and section 84-4151, declaring 
that the notice which the purchaser must 
give when he applies for a tax deed must 
contain the amount due, a notice of appli- 
cation for a deed to land sold for taxes 
assessed against it in 1921, including a 
statement of the amount due for taxes 


for the year 1920, did not state the cor- 
rect amount due and was invalid and 
therefore, the deed based: thereon was 
likewise void. Tilden v. Chouteau County 
et al., 85 M 398, 402, 279 P 231, 


References 

Sanderson v. Bateman, 78 M. 235, 248, 
253 P 1100; Hinz v. Musselshell County et 
al., 82 M 502, 513, 267 P 1113; Morse v. 
Kroger et al., 87 M 54, 62, 285 P 185, 


Taxation€~709 (2, 3). 
61 C.J. Taxation §§ 1755 et seq., 1757. 
51 Am. Jur. 953, Taxation, §§ 1097 et 


, 8eq. 


84.4189. (2234) Distribution of such redemption moneys, accounts, etc. 
Whenever property sold to the county, pursuant to the provisions of this 
chapter, is redeemed as herein provided, the moneys received on account of 
such redemption must be distributed as follows: 
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The original tax and the penalty and interest thereon paid in redemption 
must be apportioned and prorated to the credit of all the various funds, 
including state, county, school, school district, city, or town in the ratio 
of their respective shares of the original tax. The county treasurer must 
keep an accurate account of all money paid in redemption of property 
sold to the county, and must, on the first Monday of June in each year 
make a detailed report, verified by his affidavit, of each account, year for 
year, to the state auditor, in such form as the state auditor may desire. 
Whenever the county receives from the county treasurer any grant of 
property so sold for taxes, the same shall be recorded, at the request of the 
county treasurer, free of charge, by the county clerk, and shall be immedi- 
ately reported by the county treasurer to the board of county commissioners. 


History: En. Sec. 156, p. 120, L. 1891; 
re-en. Sec. 3925, Pol. C. 1895; re-en. Sec. 
2681, Rev. C. 1907; re-en. Sec. 2234, R. C. 
M. 1921; amd. Sec. 1, Ch. 164, L. 1929. Cal. 
Pol. C. Sec. 3816. 


Operation and Effect 


Held, that this section prior to amend- 
ment providing that where property is 
redeemed from tax sale the original tax 
and twenty per cent paid in redemption 
shall be apportioned between the state 
and county, the balance to go to the 
county, applies only to moneys collected 
on payment of delinquent taxes levied for 
state and county purposes, and not to 
those paid on taxes levied for the support 
of, inter alia, school districts, but that 
as to such moneys the latter are entitled 
to their proportionate shares. School Dist- 
rict No. 12 v. Pondera Co., 89 M 342, 345 


Id. If this section were construed lit- 
erally, to-wit, as entitling the county to 
all interest and penalty paid on redemp- 
tion from tax sales, to the exclusion of 
other political subdivisions interested 
therein, the statute would be unconstitu- 
tional as offending against the equal pro- 
tection clause of the constitution, in that 
it would relieve the county of a part of 
the burden of taxation to the detriment 
of such other subdivisions. 


References 


State v. McFarlan, 78 M 156, 159, 252 
P 805; Sanderson v. Bateman, 78 M 235, 
248, 253 P 1100. 


Taxation@—7 24, 
61 C.J. Taxation § 1791 et seq. 


pt seq., 297 P 498. 


| 84-4190. Sale of county tax deed lands—procedare—preferential re- 
purchase rights. Whenever the county shall hereafter acquire any land by 
tax deed, it shall be the duty of the board of county commissioners within 
six (6) months after acquiring title, to make and enter an order for sale of 
such lands at public auction at the front door of the courthouse, provided, 
however, that thirty (380) days’ notice of such sale shall be given by publica- 
tion in a newspaper printed in the county. Such notice shall be published 
once a week for three (3) consecutive weeks, and shall be posted in at least 
three (3) public places in the county. Notice posted and published shall be 
signed by the county clerk and one (1) notice may include a list of all lands 
to be sold, the appraised value of same, and the time and place of sale, and 
no sale shall be made for a price less than the fair market value thereof, as 
determined and fixed by the board of county commissioners prior to making 
the order of sale, which value shall be stated in the notice of sale. Provided 
further, that at any time before the time fixed for the first offering of said 
property for sale, notice of which has been given as above provided, the 
taxpayer or successor in interest, or legal representative, whose property 
shall hereafter be deeded to the county, may purchase such property subject 
to the reservations hereinafter provided, by payment to the county of the 
full amount of the taxes, penalties and interest due on said land at the time 
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of taking said tax deed, and such purchase and payment may be effected 
by an installment contract with annual payments as hereinafter provided. 


(a). That all persons whose property has heretofore been deeded to the 
county, or the successors in interest of such persons, or legal representatives, 
who have acquired any preferential right to purchase such property, prior 
to the date fixed for sale of such property, or while the title to the same 
remains in the name of the county, under the provisions of section 2235, 
Revised Codes of Montana, 1935, as amended by chapter 181, session laws of 
Montana, 1939, are hereby given six (6) months after the effective date of 
this act in which to exercise such preferential right to so re-purchase said 
property in accordance with the provisions of said laws above herein re- 
ferred to, and if such rights are not so exercised within said period of six 
(6) months, said preferential rights shall terminate and thereafter forever 
be barred. | . 


(b). The county clerk and recorder of each and every county of the 
state of Montana, if such clerk and recorder’s county has heretofore taken 
county deeds to property in which such preferential rights exist (or may 
exist), shall cause to be published and circulated at least once a week in 
such county, a full, true and correct copy of sub-section (a) of this act, said 
notice to also include the effective date of this act. Such clerk and recorder 
shall cause said notice to be published once a week for three (8) consecutive 
weeks, in such paper, and post three (3) copies of such notice in at least 
three (3) public places in the county; the first publication to be within 


thirty (30) days after the effective date of this act. 


History: En. Sec. 1, Ch. 171, L. 1941; 
amd. Sec. 1, Ch. 144, L. 1945. 


NOTE.—Ch. 171, L. 1941 repealed sec. 
2235, R. C. M. 1935 which formerly gov- 
erned the sale of unredeemed county tax 
deed property. The history of that section 
is as follows: En. See. 157, p. 120, L. 1891; 
re-en. Sec. 3926, Pol. C. 1895; re-en. Sec. 
2682, Rev. C. 1907; amd. See. 1, Ch. 123, 
L. 1909; amd. See. 1, Ch. 18, L. 1919; re- 
en. Sec. 2235, R. OC. M. 1921; amd. See. 3, 
Ch. 85, L. 1927; amd. Sec. 1, Ch, 162, L. 
1929; amd. Sec. 1, Ch. 33, Ex. L. 1933; 
amd. Sec. 1, Ch. 181, L. 1939. 


Sale of Tax-title Owned Land Without 
Notice to Lessee; Under Prior Statute 


In an action to quiet title against for- 
mer owner of tract of farm land, title to 
which had been acquired by county by tax 
deed, the former continuing in possession 
and farming it under a lease from the 
county containing provision that in case 
the county after two futile attempts to 
sell the property, should place it on sale, 
lessee should receive notice so as to enable 
him to buy it, authorized by section 2208.1 
R. GC. M. 1935, (repealed by sec. 10, Ch. 
171, L. 1941) and another purchased it at 


84-4191. Terms of sale—sale contract—deed of conveyance. 
shall be made for cash or, in the case of real property, on such terms as the — 
(SL.’41, C. 171 

2) 
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private sale without making inquiry of the 
occupant or inspection of the county rec- 
ords, he was not an innocent purchaser as 
against any rights of lessee under agree- 
ment. Deed ordered. cancelled. Berger v. 
Johnson, 116 M 270, 273, 151 P 2d 586. 


Owner’s Right to Redeem 


Where defendant county acquired land 
of plaintiff delinquent taxpayer by tax 
deed, and the latter offered to pay the 
delinquent taxes, penalty and interest the 
second time the land was offered for sale, 
but the commissioners refused the taxes 
and sold the land to another on the ground 
that the owner lost his preferential right 
for failure to exercise it on the first sale, 
held, in mandamus proceeding that under 
ch. 181, 1. 1939 (since repealed) and this 
section et seq., the general policy of the 
law is to preserve the owner’s right regard- 
less of such prior failure and’ without any 
such proviso that it be deemed lost for 
prior failure to exercise it. State ex rel. 
Johnson v. Garfield County, 116 M 300, 302, 
151 P 2d 481. 


References 


State ex rel. Engle v. District Court, __ 
M __, 174 P 2d 582. 


Such sale 


Amended 
SL. ’49. 
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board of county commissioners may approve; provided, however, that if 
such sale is made on terms at least twenty per cent (20%) of the purchase 
price shall be paid in cash at the date of sale and the remainder may be 
paid in installments extending over a period not to exceed five (5) years 
and all such deferred payments shall bear interest at the rate of four per 
cent (4%) per annum. | | 

If.a sale is made on terms, the chairman of the board of county commis- 
sioners shall execute a contract containing such terms as shall be provided 
by a uniform contract prescribed by the board of equalization and upon 
payment of the purchase price in full together with all interest which 
may become due on any installment or deferred payments, the chairman 
of the board of county commissioners shall execute a deed attested 
to by the county clerk to the purchaser, or his assigns, or such other 
instruments as shall be sufficient to convey all of the title of the county 
in and to the property so sold, provided that the county may reserve not 
to exceed six and one-fourth per cent (614%) royalty interest in the oil, 
gas, and minerals produced and saved from said land. 

History: En. Sec. 2, Ch. 171, L. 1941. 


84-4192. Land subject to taxation to purchaser—when. On the first 
Monday of March following the execution of such contracts or deed the 
land shall be subject to taxation in the name of the purchaser or his 
assignee and in the event the taxes are not paid and the same become 
delinquent said contract shall be subject to cancellation and all payments 
theretofore made shall be taken, treated, and regarded as rent for said 
property. 

History: En. Sec. 3, Ch. 171, L. 1941. 


84-4193. Unsold land—how disposed of—interest rate. In the event 
any of said lands are not sold at such public sale the county commissioners 
may at any time either again appraise, advertise, and offer the same at 
public auction or sell the same at private sale at the best price obtainable 
at not less than ninety per cent (90%) of the last appraised value and on 
such terms as may be agreed upon, provided the rate of interest on 
deferred payments shall be four per cent (4%) per annum and provided, 
further, that the terms other than price as to each elass of land, grazing, 
farming, and irrigated, shall be uniform in each county. 

History: En. Sec. 4, Ch. 171, L. 1941. 


84-4194, Lease of lands not sold—royalty reserved in leases for mineral 
or oil and gas purposes—pooling agreement. Whenever such lands have 
been offered for sale at public auction and not sold, the county commissioners 
may, if deemed for the best interests of the county, lease said lands upon 
the best terms obtainable for farming, grazing, or for oil and gas develop- 
ment purposes, provided that such lease, when for farming land, shall not 
extend over a period longer than three (3), years, and when for grazing 
lands, such shall not extend over a period longer than five (5) years, 
except lands within a legally created or thereafter to be created grazing 
district when such lease may run for a period of not to exceed ten (10) 
years, provided, lands leased for all purposes may. be subject to sale at the 
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discretion of the board of county commissioners during the term of the 
lease and leases shall be subject to all rules and regulations relative to land 
use policies or regulations to best advance public welfare and benefit, that 
may be adopted by the board of county commissioners with the advice of 
the county agricultural planning committee and provided, further, that the 
lease rental may vary according to the livestock grazing capacity of the 
lands leased as determined by the board of county commissioners, and when 
for mineral or oil and gas purposes, said lease shall be for such terms as 
the board of county commissioners shall deem to be for the best interest 
of the county, and reserve a royalty of twelve and one-half per cent (1214%) 
which shall include any royalty payable to any person other than the county. 

When deemed in the best interest of the county, the county commissioners 
may enter into agreements for the pooling of acreage with others for unit 
operations for the production of oil or gas, or both, and for the apportion- 
ment of oil or gas royalties, or both, on an acreage or other equitable basis, 
and may modify existing leases and leases hereafter entered into with 
respect to delay rentals, delay drilling penalties and royalties in accordance 
with such pooling agreements, and such unit plans of operation; provided, 
however, that such agreements shall not change the percentages of royal- 
ties to be paid to the county from the percentages as fixed in its leases. 
The county commissioners may also, after any of said lands have been 
offered for sale and not sold when it is deemed for the best interest of 
the county, exchange said lands for other lands of equal value where the 
effect of such exchange would be to acquire land which could be leased or 
sold to better advantage. 


History: En. Sec. 5, Ch. 171, L. 1941; 
amd. Sec. 1, Ch. 82, L. 1943; amd. Sec. 1, 
Ch. 48, L. 1945. 


84-4195. Apportionment’ of proceeds of sales and leases. The proceeds 
of every such sale or lease shall be paid over to the county treasurer who 
shall apportion and distribute the same in the following manner: 


(a) Upon a lease of the property the amount received as rent, royalty, 
or otherwise, including interest received on the payments under either a 
sale or lease shall be apportioned as provided in subdivision (d) hereof and 
shall be credited as earnings of tax deed property and not considered as 
a credit to tax deed accrued accounts, as in the case of the principal re- 
ceived from sales of tax deed lands. 

(b) Upon a sale of such property the proceeds of each sale up to the 
amount of ten dollars ($10.00) shall be credited to the county general fund 
to reimburse such for expenditures made therefrom in connection with the 
procurement of tax deed and holding sale. 

(c) Upon a sale of the property if there be any amount remaining of 
such proceeds after the payment of the amount specified in subdivision (b) 
hereof and such remainder is in excess of the aggregate amount of all taxes 
and assessments accrued against such property for all funds and purposes, 
without penalty and interest, then so much of such remaining proceeds shall 
be credited to each fund or purpose, as the same would have received had 
such taxes been paid before becoming delinquent and all excess shall be 
- eredited to the general fund of the county. 
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(d) Upon such sale if there shall be any amount remaining of such pro- 
ceeds after the payment of the amount specified in subdivision (b) hereof and 
such remainder is less in amount than the aggregate amount of all taxes 
and assessments accrued against such property for all funds and purposes, 
without penalty or interest, such proceeds shall be prorated between such 
funds and purposes in the proportion that the amount of taxes and assess- 
ments accrued against such property for each such fund or purpose bears 
to the aggregate amount of taxes and assessments accrued against such 
property for all funds and purposes. 


History: En. Sec. 6, Ch. 171, L. 1941; 
amd. Sec. 1, Ch. 81, L. 1943. 


84-4196. Confirmation of oil and gas leases heretofore made. That all 
reservations of royalty interest in oil, gas, and minerals heretofore made or 
attempted to be made by counties in the sale of tax deed lands and all 
oil and gas leases heretofore made or attempted to be made by counties 
covering tax deed lands, whether or not irregular or void for any reason, 
are hereby confirmed and declared to be legal and valid, notwithstanding 
the provisions of any law to the contrary. 

History: En. Sec. 7, Ch. 171, L. 1941. 


84-4197. Sale of lands less than fifty dollar valuation and other lands. 
That property belonging to the county of the value of less than fifty 
dollars ($50.00) and property of the county acquired by means other than 
by tax deed may be sold as provided by section 16-1009, and except so far 
as it may conflict with the provisions of this act, said section 16-1009 shall 
remain in force and effect. Nothing herein contained shall be construed 
as repealing sections 16-1132, 16-1138, 16-1184 and 16-1135. 

History: En. Sec. 8, Ch. 171, L. 1941. 


84-4198. Lessee of tax-deed lands has right within 30 days to purchase 


at appraised value. Whenever tax deed lands now held, or hereafter ac- 


quired, by any county of this state, have been leased pursuant to the 
provisions of section 84-4194, and thereafter the board of county commis- 
Sioners shall receive an offer for the purchase of said lands under the 
provisions of section 84-4193, the said board shall by registered mail notify 
the lessee, who shall have a period of thirty (80) days after the mailing of 
such notice within which he may purchase the leased property at the 
appraised value thereof. Provided that nothing herein contained shall 
prohibit the board from, at any time, reappraising, readvertising and 
offering such land at public sale under the provisions of section 84-4190. 
History: En. Sec. 1, Ch. 147, L. 1943. 


84-4199. Validation of certain contracts for purchase of tax title lands. 
All installment contracts for the purchase of tax title lands heretofore 
entered into between any county and the former owner of such lands to 
which the county has taken tax deed, which contracts provide that deferred 
installments shall bear interest at the rate of four per cent (4%) instead 
of six per cent (6%) as provided by section 16-1009 are hereby validated 
and legalized and no such contract shall be held invalid by reason of the 
provisions thereof relating to interest. 

History: En. Sec. 1, Ch. 9, L. 1941. 
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84-41-100. Validation of tax deeds notwithstanding failure to classify 
lands. No tax deed heretofore or hereafter issued in this state shall be 
held invalid, nor shall its legality be in any manner whatsoever affected 
by reason of the prior failure of the board of county commissioners of any 
county to provide for the classification of the lands in such county as 
required by sections 84-430 to 84-487. This enactment shall be retroactive 
and shall apply to all tax deeds heretofore as well as those hereafter issued 
under any law of the state of Montana providing a method of applying for 
and securing deed to lands sold for delinquent taxes. All tax deeds hereto- 
fore issued under the laws of Montana are hereby legalized and declared 
to be valid, notwithstanding that the lands thereby conveyed may not have 
been classified under the statutes herein referred to. 

History: En. Sec. 1, Ch. 61, L. 1941. 


84-41-101. (2235.1) Repealing and saving clause. All acts and parts of 
acts in conflict herewith are hereby repealed; provided, however, that this 
act is not intended, and nothing herein shall be deemed intended, either to 
repeal or displace chapter 89 of the laws of the nineteenth legislative assem- 
bly of the state of Montana. (Sections 89-1822 to 89-1829). 


History: En. Sec. 2, Ch. 33, Ex. L. 1933. TaxationG—615. 
61 C.J. Taxation § 1515 et seq. 


84-41-102, (2235.2) Saving clause. Nothing herein contained shall be 
held or construed as an amendment or modification of sections 84-4140 
through 84-4143. 

History: En. Sec. 3, Ch. 33, Ex. L. 1933. 


84-41-103. (2236) Suspension of taxes on property owned by persons in 
military or naval service. All taxes, whether on real or personal property, 
now due or hereafter to become due on property owned by any citizen of 
the state of Montana in the active military or naval service of the United 
States, shall be held in abeyance, and no proceedings taken for the collection 
thereof, and no penalties or interests shall be added thereto, until the 
expiration of the period of one year from and after the cessation of hostilities 
or discharge from military or naval service. 


History: En. Sec. 1, Ch. 14, Ex. L. 1918; TaxationG219. 
re-en. Sec. 2236, R. C. M. 1921. 61 C.J. Taxation § 433 et seq. 


84-41-104. (2237) Affidavit to be filed with county treasurer. To obtain 
the benefits of this act it shall be necessary for some person, on behalf of 
such person in the military or naval service, to file with the treasurer of the 
proper county an affidavit to the effect that the person against whom such 
taxes are charged is in such active military or naval service, which affidavit 
must be filed at or before the time when such taxes would become delin- 
quent, and upon the filing thereof the treasurer shall make a notation 
upon his records to the effect that the collection of such taxes is suspended 
on account of the military or naval service of such taxpayer. But nothing 
in this act shall be so construed as to prevent such county treasurer from 
‘receiving payment of any such taxes whenever offered. 

History: En. Sec. 2, Ch. 14, Ex. L. 1918; Taxation¢G=251. 

re-en. Sec. 2237, R. C. M. 1921. 61 C.J. Taxation § 424 et seq. 
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CHAPTER 42 


COLLECTION OF PERSONAL PROPERTY TAXES NOT A LIEN 
ON REAL ESTATE—ROAD AND POOR TAXES | 


Section 84-4201. Duty of assessor. 


Tit, 64, 84-4202. Duty of treasurer. 
(Vol Fs 84-4203. Mode of conducting seizure and sale. 
Rae a RCM = 84-4204. Manner of conducting sale, etc. 
hn Oe eee | 84-4205. Treasurer’s charges and mileage for sale or seizure. 
PP. 110-111 84-4206. Title to such property vests in purchaser on payment. 
Tit. 84, c. 42 84-4207. . Disposition of excess of proceeds over taxes, percentage and costs. 
ee ||, 84-4208. Unsold portion to remain at risk of owner. 
Sec. 1, p. 145 | 84-4209. Rate of taxation where property is taxable. 
84-4210. Treasurer’s record. 
84-4211. Assessor to note report of property. 
84-4212. Repealed. 
84-4213. Treasurer’s duty to collect road and poor taxes—seizure and ‘sale of 
property—when road and poor tax to be pele 
94-4201 84-4214. Brocedurd for sale of property. 
Amended | 
L. 7516-32 94-4201. (2238) Duty of assessor. It shall be the duty of the assessor, 
aot ion discovery of any personal property in the county, the taxes upon hich 
Ret ee? not in his opinion a lien upon real property sufficient to secure the pay- 


Sec. 6, p- 147 nt of such taxes, to immediately, and in any event not more than five 
days thereafter, ce a report to the treasurer, setting forth the nature, 
kind, description and character of such property, in such a definite manner 
that the treasurer can identify the same, and the amount and assessed 
valuation of such property, where the same is located, and the name and 
address of the owner, claimant, or other person in possession of the same, 
and where such personal property is located in any city or town, which 
shall have provided by ordinance for the collection of its taxes for general, 
municipal and administrative purposes by its city or town treasurer, also 
and at the same time furnish to said city or town treasurer a ap iiceee OF 
such notice to the county treasurer. 


History: En. Sec. 1, Ch. 119, L. 1903; 


re-en. Sec. 2683, Rev. C. 1907; re-en. Sec. 


2238, R. C. M. 1921; amd. Sec. 1, Ch. 102, 
L. 1923; amd. Sec. 1, Ch. 24, L. 1925; amd. 
Sec. 1, Ch. 143, L. 1929; amd. Sec. 1, Ch. 
6, L. 1939; amd. Sec. 1, Ch. 136, L. 1943. 
Cal. Pol. C. Sec. 3820. 


Operation and Effect 


The statutes in force in 1889, regulat- 
ing taxation, contemplated the assessment 
of each distinct parcel of real estate sep- 
arately, and created a direct lien on each 
parcel only for the tax levied thereon, 
and the lands of a delinquent taxpayer 
were not chargeable thereunder with a di- 
rect lien for a personalty tax. Ward_v. 
Board of Commrs. of Gallatin County, 12 
M 23, 38, 29 P 658. 

Personal property of a national bank 
is not subject to taxation under the state 


The legislature has no power to vest 
any other person than the treasurer with 
power to collect taxes. Mutual Life Ins, 
Co. v. Martien, 27 M 437, 440, 71 P 470. 
See, also, Missouri River Power Co. Vv. 
Steele, 32 M 433, 437, 80 P 1093; City of 
Butte v. Bennetts, 51 M 27, 30, 149. P 
92; Pohl v. Chieago, Milwaukee. & St. 
Paul Ry. Co., 52 M 572, 577, 160 P 515. 


References 


Cited or applied as section 3940, polit- 
ical code, before amendment, in North- 
western Mut. Life Ins. Co. v. Lewis and 
Clark County, 28 M 484, 502, 72 P 982; 
Averill Machinery Co. v. Freebury Bros., 
59 M 594, 598, 198 P 130; cited as sec- 
tion 2683, revised codes 1907, in Wheir v. 
Dye, 105 M 347, 352, 358, 73 P 2d 209. .; 


TaxationG=553. 


laws. First National Bank v. Province, 61 C.J. Taxation § 344 et seq. 
20 M 374, 51 P 821. 51 Am. Jur. 830, Taxation, §§ 943 et seq. 
(2350 Rem’ 35 ) : F / / 
si. 48,6. “a 84-4202. (2239) Duty of treasurer. The county treasurer must collect 
PP. 110-111 ie taxes on all personal property, and in the case provided in the pre- 
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Sec. 2, p. 32 
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ceding section, it shall be the duty of the treasurer immediately upon receipt 
of such report from the assessor to notify the person or persons against whom 
the tax is assessed that the amount of such tax is due and payable at the 
county treasurer’s office. The county treasurer must at the time of receiving 
the assessor’s report, and in any event within thirty days from the receipt 
of such report, levy upon and take into his possession such personal prop- 
erty against which a tax is assessed and proceed to sell the same, in the 
Same manner as property is sold on execution by the sheriff, and the 
county treasurer may for the purpose of making such levy and sale, 
designate and appoint the sheriff as his deputy, and such sheriff shall be 
entitled to receive the same fees as he is entitled to in making a seizure and 
sale under execution. | 

For the purpose of determining the taxes due, on such personal. property, 
the treasurer must use the levy made during the previous year, if the 
levy for the current year has not yet been made. The county treasurer and 
his sureties are liable on his official bond for all taxes on personal property 
remaining uncollected by reason of the wilful failure and neglect of such 
treasurer to levy upon and sell such personal property for the taxes levied 


thereon. 


Nothing herein shall be construed as to prevent the county treasurer from 
collecting taxes due on personal property by seizure and sale thereof at any 
time after the expiration of the period hereinbefore mentioned. 


-History: En. Sec: 1, Ch. 119, L. 1903; 
re-en. Sec. 2684, Rev. C. 1907; re-en. Sec. 
2239, R. C. M. 1921; amd. Sec. 2, Ch. 102, 
L. 1923; amd. Sec. 1, Ch. 107, L. 1939. Cal. 
Pol. C. Sec. 3821. 


NOTE.—This section superseded section 
2657, revised codes of 1907. See Averill 
Machinery Co. v. Freebury Bros. et al., 
59 M 594, 598, 198 P1380. . 


Constitutionality 

Section 2684, revised codes 1907, (this 
section) relating to the collection of taxes 
on personal property, held not open to the 
objection that it is unconstitutional on the 


ground that the title of chapter 119, laws . 


of 1903, amending this section among 
others, as section 3941, codes of 1895, 
(since repealed), does not enumerate said 
section 3941 as among those amended, such 
objection having been removed by the 
adoption of the revised codes or L907: 
Averill Machinery Co. v. Freebury Bros., 
59 M 594, 598, 198 P 130. 


Notice 

Section 2242, revised codes 1921, (omit- 
ted) relative to notice of time and place of 
sale of personal property seized for delin- 
quent taxes, in conflict with section 2 of 
chapter 102, laws of 1923, amendatory of 
this section, held repealed by the 1923 act. 
Perham v. Putnam et al., 82 M 349, 358, 
267 P 305. 

Td. Under this section, sales of per- 
sonal property seized for taxes must be 


conducted by the county treasurer who 
is required to proceed in the manner pre- 
seribed for sales of property on execution 
by the sheriff, the treasurer being em- 
powered to appoint the sheriff as his 
deputy for the purpose of making the 
sale. The notice posted by the. sheriff, as 
such deputy, of the sale of an automobile 
for delinquent taxes was entitled “Ex- 
ecution sale of personal property for 
taxes” instead of treasurer’s sale of per- 
sonal property seized for taxes, and en- 
titled as a court action, it being signed 
by the sheriff and his deputy. Held, that 
the notice was in effect one of a sheriff’s 
and not a treasurer’s sale, did not comply 
with the statute, and rendered the sale 
void. 


Operation and Effect 


Under the statutes in force in 1889, the 
county treasurer as collector of taxes was 
not required to seize and sell the personal 
property of a delinquent taxpayer, or to 
sue for the tax, before proceeding to sell 
the real estate assessed to such delin- 
quent. Ward v. Board of Commrs. of 
Gallatin County, 12. M 23, 38, 29 P 658. 

No duty to collect city and county 
taxes is imposed upon the county assessor 
by this section. City of Butte v. Ben- 
netts, 51 M 27, 30, 149 P 92. 


Taxation€>516, 550, 568(1), 582. 
61 C.J. Taxation §§ 1225, 1304 et seq., 
1372 et seq. 
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51 Am. Jur. 830, Taxation, §§ 943 et seq. performance of acts by boards or officers 
Provisions of tax statute as to time for as mandatory or directory. 151 ALR 248. 


84-4203. (2240) Mode of conducting seizure and sale. The provisions 
of sections 84-4202 to 84-4208, inclusive, apply to such seizure and sale. 


History: En. Sec. 3942, Pol. C. 1895; Taxation€=582. 
re-en. Sec. 2685, Rev. C. 1907; re-en. Sec. 61 C.J. Taxation § 1372 et seq. 
2240, R. C. M. 1921. Cal. Pol. C. Sec. 3822. 


84-4204. (2241) Manner of conducting sale, etc. The sale must be at 
public auction, and of a sufficient amount of the property to pay the taxes, 
percentages, and costs. 


History: En. Sec. 135, p. 116, L. 1891; 2658, Rev. C. 1907; re-en. Sec. 2241, R. C. 
re-en. Sec. 3902, Pol. C. 1895; re-en. Sec. M. 1921. 


84-4205. (2243) Treasurer’s charges and mileage for sale or seizure. 
For seizing or selling personal property, the treasurer may charge in each 
case the sum of three dollars, for the use of the county, and the same mileage 
as is allowed by law to the sheriff of the county, and reasonable expenses for 
seizing, handling, keeping, or caring for any property so seized or sold. 


History: En. Sec. 137, p. 116, L. 1891; 2660, Rev. C. 1907; re-en. Sec. 2243, R. 
re-en. Sec. 3904, Pol. C. 1895; re-en. Sec. C. M. 1921. 


84-4206. (2244) Title to such property vests in purchaser on payment. 
On the payment of the price bid for any property sold, the delivery thereof, 
with a bill of sale, vests the title thereto in the purchaser. 


History: En. Sec. 138, p. 116, L. 1891; References 


re-en. Sec. 3905, Pol. C. 1895; re-en. Sec. Averill Machinery Co. v. Freebury Bros., 
2661, Rev. C. 1907; re-en. Sec. 2244, R. C. 59 594, 598, 198 P 130. 
M. 1921. ; 


84-4207. (2245) Disposition of excess of proceeds over taxes, percentage 
and costs. All excess over the taxes, per cent., and costs of the proceeds of 
any such sale must be returned to the owner of the property sold, and until 
claimed must be deposited in the county treasury, subject to the order of 
the owner, heirs, or assigns. 


History: En. Sec. 139, p. 116, L. 1891; 2662, Rev. C. 1907; re-en. Sec. 2245, R. C. 
re-en. Sec. 3906, Pol. C. 1895; re-en. Sec. M. 1921. 


84-4208. (2246) Unsold portion to remain at risk of owner. The unsold 
portion of any property may be left at the place of sale at the risk of the 
owner. 


History: En. Sec. 140, p. 116, L. 1891; 2663, Rev. C. 1907; re-en. Sec. 2246, R. 
amd. Sec. 3907, Pol. C. 1895; re-en. Sec. C. M. 1921. 


84-4209. (2247) Rate of taxation where property is taxable. All rates 
of tax levy set by the board of county commissioners on the second Monday 
in August of each year, shall apply permanently to this class of personal 
property during the ensuing year, and the treasurer shall, upon collection 
of any such taxes, immediately distribute the money so collected to the 
various and proper funds in his charge. Personal property which was in 
the state and subject to taxation on the first Monday in March of any year 
shall be taxable wherever and whenever found in any county in the state, 
whether the same be owned, claimed, or possessed by the person owning, 
claiming or possessing it on the first Monday of March or not; provided, 
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that in case the same property is assessed in more than one county, the 
county first making the assessment shall be entitled to collect the taxes; 
provided further, that if the rate of taxation fixed for the year in which 
the collection is made is an increase over the preceding year’s levy, then the 
said board of county commissioners may direct the county treasurer to 
collect the amount of such increased levy, but shall not be obliged to do so 
in cases where, in the opinion of the board, the cost of collection would 
exceed the amount of such increase, and provided further that if the rate 
fixed for the year in which the collection is made shall be less than the levy 
for the preceding year, then the person from whom such excess tax was 
collected may file with the board of county commissioners a duly verified 
elaim for a refund of such excess tax, at any time before the first day of 
November of the year in which such an excess was collected, and such 
claim shall be allowed and ordered paid by the board of county commis- 
sioners to the amount of such excess. 


History: Ap. p. Sec. 158, p. 121, L. the subject matter of such chapter. (Sees. 


1891; re-en. Sec. 3943, Pol. C. 1895; amd. 
Sec. 1, Ch. 119, L. 1903; re-en. Sec. 2686, 
Rev. C. 1907; re-en. Sec. 2247, R. C. M. 
1921; amd. Sec. 1, Ch. 122, L. 1933. Cal. 
Pol. C. Sec. 3823. 


Not Repealed by Implication 


Held, that ch. 72, 1. 1937 (53-114 et seq.), 
relating generally to the registration, li- 
censing and taxation of motor vehicles, and 
containing a general repealing clause, does 
not impliedly repeal this section making 
provision for adjustments so that the tax 
finally paid. shall conform to the rate 
for the current year, and is applicable to 


53-107, 53-114, 53-116, 53-117, 53-118 and 
84-406.) Wheir v. Dye, 105 M 347, 359, 73 
P 2d 209. 


References 


Cited or applied as section 3943, polit- 
ical code, as amended, in Flowerree Cattle 
Co. v. Lewis and Clark County, 33 M 32, 
39, 81 P 398; Vennekolt v. Lutey et al., 
96 M 72, 74, 28 P 2d 452. 


Taxation€—260, 305, 537. 


61 C.J. Taxation §§ 635 et seq., 694 et 
seq., 1258. 


84-4210. (2250) Treasurer’s record. The treasurer must, on or before 
the first day of December of each year, note on the assessment book, opposite 
the name of each person from whom taxes have been collected by him in pur- 
suance of such report of the assessor, the amount of taxes received, and 
the date of the receipt thereof, or in case such taxes have not been collected 
by him, the reason why such collection was not made. 


History: En. Sec. 1, Ch. 119, L. 1903; Taxation€=557 (1). 
re-en. Sec. 2690, Rev. C. 1907; re-en. Sec. 61 C.J. Taxation § 13138 et seq. 
2250, R. C. M. 1921. 


84-4211. (2251) Assessor to note report of property. The assessor must 
note on the assessment book opposite the names of each person owning, 
claiming, or possessing such personal property which may be so reported by 
him to the treasurer, the fact that such report was made to the treasurer, 
and the date when the same was so made. 


History: En. Sec. 1, Ch. 119, L. 1903; 
re-en. Sec. 2690, Rev. C. 1907; re-en. Sec. 
2251, R. C. M. 1921. 


84-4212. (2252) Repealed—Chapter 134, laws of 1947. 


84.4213. (2252.1) Treasurer’s duty to collect road and poor taxes— 
seizure and sale of property—when road and poor tax to be paid. The county 
treasurer must demand payment of poor taxes, as authorized by section 
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71-106, and road taxes authorized by section 32-201 or section 84-4732, of 
every person liable therefor whose name does not appear on the assessment 
lists and on the neglect or refusal of such person to pay the same, he must 
collect by seizure and sale of any property owned by such person. 

These taxes shall be added upon the assessment lists to other taxes of 
persons liable therefor, paying taxes upon real and personal property “and 
paid to the county treasurer at the time of payment of other taxes. And all 
personal property assessed against a person shall be liable for the payment 
of such taxes. 

History: En. Sec. 1, Ch. 168, L. 1935. 


84-4214, (2252.2) Procedure for sale of property. The procedure for 
the sale of such property by the county treasurer for such taxes shall be 
regulated by sections 84-4201 to 84-4211, inclusive. 

History: En. Sec. 2, Ch. 168, L. 1935. 


CHAPTER 43 
COLLECTION OF TAXES BY SUIT 


Section 84-4301. Collection of taxes by action. 
84-4302. Complaint in action for taxes. 


84-4301. (2253) Collection of taxes by action. The state auditor may, 
at any time after a delinquent list has been delivered to a county treasurer, 
direct such treasurer not to proceed in the collection of any tax on said list 
amounting to three hundred dollars, further than to offer for sale but once 
any property upon which such tax is a lien. Upon such direction, the county 
treasurer, after offering the property for sale once, and there being no pur- 
chaser in good faith, must make out and deliver to the state auditor a certi- 
fied copy of the entries upon the delinquent list relative to such tax; and 
the treasurer, or state auditor, in case the treasurer refuses or neglects for 
fifteen days after being directed to bring suit for collection by the state 
auditor, may proceed by civil action in the proper court, and in the name of 
the state of Montana, to collect such tax and costs. 


History: En. Sec. 4020, Pol. C. 1895; P 837; Calkins v. Smith, 106 M 453, 457, 
re-en. Sec. 2738, Rev. C. 1907; re-en. Sec. 78 P 2d 74; Sutter v. Scudder 110 M 390, 
2253, R. C. M. 1921. 394, 103 P 2d 303. 


References 
State v. Nicholson, 74° M346, 352, 240 51 Am. Jur. 862, Taxation, §§ 984-986. 


84-4302. (2254) Complaint in action for taxes. In such action a com- 
plaint in the following form is sufficient : 


(Title of Court.) 
The State of Montana, 
vs. 


(naming the defendant). 
Plaintiff avers that the defendant is indebted to plaintiff in the sum 
OF RHONA 4 ah. 2 ... dollars, state and county taxes for the fiscal year 
1911298 , with ten per cent. added for the non-payment of such taxes, and 
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AUR A dollars, costs of collection to date. Plaintiff demands 
Judgment for said several sums, and prays that a writ of attachment may 
issue in form as prescribed by law. 


(Signed by the county treasurer, or state auditor, or his attorney.) 


On the filing of such complaint, the clerk must issue a summons and 
the writ of attachment prayed for, and such proceedings shall be had there- 
under as under writs of attachment issued in civil action. If, in such action, 
the plaintiff recover judgment, there shall be included in such judgment 
an attorney’s fee of ten per cent. on the amount of the tax. In such action 
the certified copy mentioned in the preceding section made by the treasurer 
and delivered to the state auditor is prima facie evidence that the person 
against whose property the tax was levied is indebted to the state of Montana 
in the amount of such tax. In case of payment of any such taxes after 
suit, as above mentioned, shall have been commenced, or after the recovery 
of judgment therefor, such payment must be made to the county treasurer 
of the county in which such taxes are due, whereupon the treasurer, after 
distributing to the several funds of the county the portions belonging to it, 
and paying to the state auditor or his attorney the portion received as attor- 
ney’s fees and other costs, must pay the remainder to the state treasurer, at 
the times and in the manner prescribed by law for the payment of other 
state taxes. | 

‘History: En. Sec. 4021, Pol. C. 1895; Taxation€G—592, 


re-en. Sec. 2739, Rev. C. 1907; re-en. Sec. 61 C.J. Taxation § 1397, 
2254, R. C. M. 1921. 


CHAPTER 44 
SETTLEMENT WITH STATE AUDITOR AND TREASURER 


Section 84-4401. Settlement of county treasurer with state treasurer. 
84-4402. Report of county clerk to state auditor. 
84-4403. State auditor may examine books of any revenue officer. 
84-4404. Directing prosecution of delinquent revenue officer for fraudulent or 
other misconduct. 
84-4405. Special counsel may be employed—provision for expenses, 


84.4401. (2255) Settlement of county treasurer with state treasurer. ite 


The county treasurer, between the first and twentieth days of each month, & ISee. eye kre 


must remit to the state. treasurer, all moneys belonging to the state of 
Montana which were collected by such treasurer during the preceding month. 
Such remittance shall be accompanied by a detailed report upon such form 
as the state treasurer may prescribe, and for all such moneys by him collected 
and not remitted by him to the state treasurer within five days from the time 
herein required he shall pay interest at the rate of 107% per annum. 
History: En. Sec. 3990, Pol. C. 1895; — TaxationG-912. 
re-en. Sec. 2715, Rev. C. 1907; re-en. Sec.. 61 C.J. Taxation § 2238 et seq. 


2255, R. C. M. 1921; amd. Sec. 1, Ch. 47, 
L. 1925. Cal. Pol. C. Sec. 3865. 


84-4402. (2257) Report of county clerk to state auditor. The county ; 
clerk, between the first and twentieth days of each month, must make a 
report to the state auditor in such form as the state auditor may prescribe, 
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showing specifically the amount of moneys due the state from each particular 
source of revenue for the collections of the preceding month. 


History: En. Sec. 3992, Pol. C. 1895; 2257, R. C, M. 1921; amd. Sec. 2, Ch. 47, 
re-en. Sec. 2717, Rev. C. 1907; re-en. Sec. IL. 1925. Cal. Pol. C. Sec. 3868. 


84-4403. (2265) State auditor may examine books of any revenue officer. 
The state auditor, as well as the state examiner, may examine the books of 
any officer charged with the collection and receipt of state taxes. 


History: En. Sec. 4000, Pol. C. 1895; 
re-en. Sec. 2725, Rev. C. 1907; re-en. Sec. 
2265, R. C. M. 1921. Cal. Pol. C. Sec. 3877. 


84-4404. (2266) Directing prosecution of delinquent revenue officer for 
fraudulent or other misconduct. If, on examination, it is found that any 
officer has been guilty of defrauding the state of revenue, or has neglected 
or refused to perform any duty relating to the revenue, the state auditor 
must direct the attorney general or other counsel to prosecute the delinquent. 

History: En. Sec. 4001, Pol. C. 1895; TaxationG=571. 


re-en. Sec. 2726, Rev. C. 1907; re-en. Sec. 61 C.J. Taxation § 1352. 
2266, R. C. M. 1921. Cal. Pol. C. Sec. 
3879. 


84-4405. (2267) Special counsel may be employed—provision for ex- 
penses. The state auditor or attorney general may employ other counsel, 
and the expenses must be audited by the board of examiners and be paid 
out of the state treasury. 


History: En. Sec. 4002, Pol. C. 1895; Criminal Law¢~640. 
re-en. Sec. 2727, Rev. C. 1907; re-en. Sec. 27 C.J.S. District and Prosecuting Attor- 
2267, R. C. M. 1921. Cal. Pol. C. Sec. 3880. neys § 29. 


CHAPTER 45 
PROTEST PAYMENT OF TAXES—ACTION TO RECOVER 


Section 84-4501. Protest license fund. 
84-4502. Payment of taxes under protest—action to recover. 
84-4503. Assessment for taxation—increase over statement of owner. 
84-4504. Other remedies superseded. 
84-4505. Injunction does not lie to restrain enforcement of tax. 


84-4501. (2409) Protest license fund. Whenever any license fee is de- 
manded of any person for the use and benefit of the state of Montana, and 
the same is deemed unlawful by the person from whom the same is de- 
manded, such person may pay the same, or so much thereof as may be 
deemed unlawful, under protest to the state treasurer, who shall deposit the 
Same in a special fund to be designated “protest license fund”; and there- 
upon the person paying, or his legal representatives, may bring an action 
in a court of competent jurisdiction against the state treasurer to recover 
the same, without interest; provided, that any action instituted to recover 
any license paid under protest shall be commenced within sixty days after 
the date of payment thereof to the state treasurer. If no action be com- 
menced within such sixty days, or if any action be so commenced and shall 
be finally decided in favor of the state treasurer the amount of the license 
fee shall be by the state treasurer taken from such “protest license fund” 
and deposited to the credit of the fund to which the same belongs, but 
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if such action be finally decided adversely to the state treasurer, he shall, 
upon receiving a copy of the final judgment in said action, refund such 
license fee to the person in whose favor such judgment is rendered. 


History: En. Sec. 1, Ch. 188, L. 1921; 
re-en. Sec. 2409, R. C. M. 1921. 


Where Liquor License Refused for In- 
sufficient Tender 


rather than to bring an action in manda- 
mus to compel the board. to issue the 
license for the fee tendered, the procedure 
followed in the instant case, wherein the 
time involved threatened to extend beyond 


Semble: It would seem that this section 
affords the remedy for an applicant for 
a liquor license which is denied by the 
state liquor board on the ground that the 
tendered fee is insufficient; applicant may 
pay the required fee under protest and 
then bring-an action to recover it back, 


84-4502. (2269) Payment of taxes under protest—action to recover. 
(1) In all cases of levy of taxes, licenses or other demands for public reve- 
nue which are deemed unlawful by the party whose property is thus taxed, 
or from whom such tax or license is demanded or enforced, such party may 
before such tax or license becomes delinquent -pay under written protest such 
tax or license, or any part thereof, deemed unlawful, to the officers desig- 
nated and authorized to collect the same; and thereupon the party so paying, 
or his legal representatives, may bring ‘an action in any court of competent 
jurisdiction against the officer to whom said license or tax_was paid, or 
against the county or municipality in whose behalf the same was collected, 
to recover such tax or license, or any portion thereof, paid under protest; 
provided, that any action instituted to recover any license or tax paid under 
protest shall be commenced within sixty days after the date of payment 
of the same; provided further, that when any such license or tax is pay- 
able in installments the first installment, or so much thereof as may be 
deemed unlawful, may be so paid under written protest and suit_com- 
menced_to recover the same within the time herein prescribed, and if any 
subsequent installment of such license or tax shall become due or payable 
before the final determination of the suit commenced to recover the first 
installment, or portion thereof, so paid under protest, then such subsequent 
installment, or portion thereof deemed unlawful, may also be paid under 
written protest, and no suit or action need be commenced to recover the 
same, but the determination of the suit or action commenced to recover the 
first installment, or portion thereof, paid under protest, shall determine the 
right of the party paying such subsequent installment to have the same, or 
any part thereof refunded to him, All such licenses and taxes, when so paid 
under protest, shall be deposited by the treasurer of the county or munici- 
pality to the credit of a special fund to be designated as protest fund, and 
no part thereof shall be paid over to any officer, or placed in any other 
fund or used for any purpose whatever, but the whole thereof shall be 
retained in such protest fund until the final determination of any suit or 
action to recover the same. 

(2) If no action is commenced within the time herein specified, or if 
such action be commenced and finally determined in favor of the county 
or municipality, or treasurer thereof, the amount of such license or tax 
shall be taken from such protest fund and deposited to the credit of 
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the period for which the license was de- 
sired. State ex rel. Putnam v. District 
Court, 109 M 223, 225, 95 P 2d 441. 


LicensesC=34. 
37 C.J. Licenses § 130 et seq. 
33 Am. Jur. 396, Licenses, §§ 88, 89. 


844502 


TAXATION 


the fund or funds to which the same property belongs, but if such action 
is finally determined adversely to such county or municipality, or the 
treasurer thereof, then the treasurer shall, upon receiving a certified copy 
of the final judgment in said action, refund the amount of such license or 
tax, with costs of suit without interest, to the person in whose favor such 
judgment is rendered; provided, that if such action was commenced for the 
purpose of recovering the first installment, or any portion thereof, of any 
such license or tax, and any subsequent installment thereof, has been paid 
under protest, as herein provided, then the county treasurer shall, at the 
time of refunding the amount of such first installment required by such 
judgment also refund such portion of any subsequent installment as the 
person holding such judgment is entitled to recover, without interest. 


History: Ap. p. Sec. 4024, Pol. C. 1895; 


amd. Sec. 1, Ch. 108, L. 1905; re-en., Sec, , 


2742, Rev. C. 1907; amd. Sec. 1, Ch, 135, 
L. 1909; re-en. Sec. 2269, R. C. M. 1921; 
amd. Sec. 1, Ch. 142, L. 1925. 


Actions to Recover 


An action to recover an unlawful li- 
cense fee, exacted by a city ordinance, 
and paid under -protest, was held to be 
properly brought under this section be- 
fore its amendment, and the plaintiff was 
not required to resort to the remedy given 
under the preceding section. Reilly v. 
Hathway, 46 M 1, 11, 125 P 417. 

' An injunction lies to restrain the col- 
lection of a tax. wholly void. Barnard 


Realty Co. v. City of Butte, 50 M 159, 


167, 168, 145 P 946. 

If the owner of the surface of an un- 
patented mining claim objects to its as- 
sessment for town-site purposes, he has a 
remedy by paying the taxes under pro- 
test, and then suing for ‘their recovery, 
under, section 84-4504, in action at law, 
and the remedy thus provided is made, 
by said section 84-4504, to supersede all 
others. Cobban: v. Meagher, 42 M 399, 
410,113 P. 290, 

This section, being construed a sec- 
tion 84-4504, is not restricted to cases 


brought where an assessment was void, | 


notwithstanding the provisions of. section 
84-4505. Western Ranches v. Custer Coun- 
ty, 28 M 278, 282, 283, 72 P 659. 

A statute, providing for payment. of 
“taxes, licenses, and other demands for 
public revenue,” under protest, is inappli- 
cable to unauthorized demands by the 
state auditor. Cunningham v. Northwest- 
ern Improvement Co., 44 M 180, 218, 119 
P 554. 

Under this section, one who pays taxes 
under protest is not required to file a 
claim with the board of county commis- 
sioners for the amount paid, before com- 
mencing. an action to recover them. Story 
v. Dixson, 64 M 206, 210, 211, 208 P 592. 

This section, under which a taxpayer 
may, if he deems a tax “unlawful,” pay 


it under protest and bring a direct action 


-for its recovery, while exclusive except 


in those cases provided for in section 
84-4505, where injunction lies for illegality 
of the tax or the property is exempt, held 
to permit an action for the recovery of 
any tax, or any part thereof, which could 
not lawfully be exacted, and not open to 
the construction that the action provided 
for is confined to one attacking a tax 
on the ground that it was illegally laid. 
Johnson et al. v. Johnson et al., 92 M 512, 
518, 15 P 2d 842. 

Id. Where plaintiff in an action to re- 
cover taxes unlawfully paid asks judgment 
for the full amount on the tax paid under 
protest, the just tax on the. property 
should be upheld, if possible, he being 
entitled to recover only that which was 
unlawfully collected, i.e., the excess. 

Id. An action brought under this section 
to recover taxes deemed to have been un- 
lawfully collected, is in effect a proceed- 
ing to review the decisions of the county 


and state boards of equalization; in such + 


action the taxpayer is entitled to show 
what was before the boards; it in effect 
challenges the sufficiency of the evidence 
to warrant the orders of the boards deny- 
ing him relief, and the court must deter- 
mine, as a matter of law, whether or not 
the evidence presented to the boards. was 
sufficient to sustain their orders. 

Id. Held, under the above rules, that 
the complaint in an action brought under 
this section to recover, taxes unlawfully 
paid under protest, setting forth the char- 
acter of the lands in question, refusal of 
the assessor to take them into considera- 
tion, that the valuations placed on. them 
were disproportionate to others of like 
character, that all the facts relied upon 
were known to both county and state 
boards of equalization, that no evidence 
contradictory of that of plaintiff was in- 
troduced before either board, and that 
both disregarded the evidence and acted 
arbitrarily in refusing him relief, was not 
vulnerable to a general demurrer as al- 
leging mere conclusions. 
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Exclusive Remedies 


Held, that the legal remedy by action 
to recover back a tax paid under protest 
on a levy deemed unlawful, provided by 
this section, when read in connection with 
section 84-4504, which provides that such 
action shall supersede all other reme- 
dies which might be invoked to prevent 
the collection of taxes alleged to be irregu- 
larly levied or demanded, and the equi- 
table one, by injunction in the instances 
enumerated in section 84-4505, are exclu- 
sive; that where a tax is wholly illegal 
or the legal and illegal portions thereof 
appear to be inseparable, either remedy 
is available; and that to the extent the 
above holding with reference to the legal 
remedy conflicts with section 84-4176, the 
latter section must be considered repealed. 
First Nat. Bank vy. Sanders County, 85 
M 450, 459 et seq., 279 P 247. 

See also: First Nat. Bank v. Beaver- 
head County, 88 M 577, 579, 294 P 956; 
Williams v. Harvey et al., 91 M 168, 171, 6 
P 2d_418. 


Interest Not Recoverable 


Section 2271, R. C. M. 1921 (omitted), 
provides that where a taxpayer has judg- 
ment in his action to recover taxes paid 
under protest he shall be entitled to in- 
terest thereon. This section provides that 
the successful plaintiff shall have judg- 
ment without interest. The general re- 
pealing clause declares that all acts and 
parts of acts in conflict with the amenda- 
tory act are repealed. Held, that the 
provision for interest in section 2271 
(omitted) and the one in this section for 
no interest are so repugnant to each other 
that they cannot be reconciled, and there- 
fore the latter act is controlling in this 
respect. Fulton Oil Co. v. Toole County, 

86 M 367, 373, 283 P 769. 

Id. Held, that the contention of success- 
ful plaintiff, in an action to recover taxes 
paid under protest, that under section 
2271, R. C. M. 1921 (omitted), he is still 
entitled to interest on the judgment in his 
favor-and that the provision of this sec- 
tion, in providing that his recovery shall 
be “with costs of suit without interest” 
means that the interest thus mentioned 
applies only to the costs, may not be sus- 
tained. 


Interest Provision Not Applicable to 
Action Under Section 84-4176 


Held, under this section, providing inter 
alia that when taxes paid under protest 
may be recovered, recovery shall be had 
without interest, has no application to an 
action based on section 84-4176, authoriz- 
ing refund of a tax “paid more than 
once,” but that in such an action plaintiff 
is entitled to interest on the unlawful tax 
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from the date of payment, even though 
plaintiff, to avoid the imputation that the 
payment made was voluntary, made it 
under protest. Williams v. Harvey et al., 
91 M 168, 171 et seq., 6 P 2d 418. 


Time Limitations 


Whenever a statute grants a right which 
did not exist at common law, and pre- 
scribes the time within which the right 
must be exercised, the limitation thus im- 
posed does not affect the remedy merely, 
but is of the essence of the right itself, 
and one who seeks to enforce such right 
must show affirmatively that he has 
brought his action within the time fixed 
by the statute; and if he fails in this 
regard, he fails to disclose any right to 
relief under the statute. Dolenty v. Broad- 
water County, 45 M 261, 267, 122 P 919. 

Id. The provisions of this section, that 
an action to recover taxes paid under pro- 
test must be commenced within sixty days 
after the thirtieth day of November of 
the year in which taxes are paid, applies 
generally to any action instituted to re- 
cover any tax paid under protest. Ap- 
parently the legislature assumed that taxes 
might be paid under protest and contested 
for reasons other than those referred to in 
section 84-4502; and it was for the purpose 
of covering such cases that the amend- 
ment to this section was made, and a uni- 
form rule established covering all cases 
of action to recover taxes paid under 
protest. 

If money paid under protest upon a 
special improvement assessment is a “tax, 
license, or other demand for public reve- 
nue,” within the meaning of this section, 
suit to recover same is barred sixty days 
after November 30th of the year in which 


’ the tax was paid. If, however, money so 


paid is not such a “tax, license, or other 
demand for revenue,’ it forms the basis 
of a mere demand against the city, not 
suable until after presentation to and 
disallowance by the city council. Leggat 
v. City of Butte, 54 M 137, 140, 168 P 38. 

Held, that the complaint in an action to 
recover taxes paid under protest need not 
allege that suit was brought within the 
sixty-day period prescribed in this section, 
it being sufficient if it be made to appear 
affirmatively that it was so brought, by 
recitals showing when the tax was paid 
and when the complaint was filed. Belk- 
nap Realty Co. v. Simineo et al., 67 M 
359, 365, 215 P 659. 


When Court Will Not Substitute Its 
Judgment for That of Tax Officials 


In an action to recover taxes paid under 
protest, under complaint alleging over- 
valuation, and that acts of defendants as- 
sessor and county and state boards of 
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equalization were fraudulent in law and 
showed mistake so gross as to be in- 
consistent with reasonable judgment, and 
were tyrannical and capricious, held, that 
' the supreme court will not substitute its 
judgment for that of taxing officials, and 
will not notice an alleged overvaluation 
honestly made, but will grant relief on 
overvaluation only where it is so gross as 
to be inconsistent with the exercise of 
honest judgment. Investors Security Co. 
v. Moore and Baker v. Moore, 113 M 400, 
405, 127 P 2d 225. 


Where Federal Government Recovered 
Taxes Paid without Protest by Indians, 
after Cancellation of Title Granted with- 
out Their Application and Consent 


Where patents were issued to federal 
government in trust for Indians to whom 
lands had been allotted, fee title was 
granted to Indians without any applica- 
tion by them, county taxed lands, and fee 
patents were thereafter canceled by fed- 
eral government because issued without 
consent of Indians, the fact that Indians 
in paying tax had not done so under pro- 
test did not bar federal government’s re- 
covery of taxes since the Indians were 
wards and had neither knowledge of their 
rights nor adequate means of safeguarding 
them; however government could not re- 
cover interest on the taxes so paid. Glacier 
County v. United States, 99 F 2d 733, 735. 


References 


Cited or applied as section 4024, polit- 
ical code, before amendment, in Montana 
Ore Purchasing Co. v. Maher, 32 M 480, 


84-4503. 
owner. 


TAXATION 


490, 81 P 13; Hensley v. City of Butte, 33 
M 206, 210, 83 P 481; as section 2742, re- 
vised codes, as amended, in Hill v. County 
of Lewis and Clark, 54 M 479, 485, 171 P 
929; Read v. Lewis and Clark County, 55 
M 412, 414, 178 P 177; State v. Silver Bow 
Refining Co., 83 M 380, 387, 272 P 684; 
Fulton Oil Co. v. Toole County, 86 M 367, 
375, 283 P 769; Chicago ete. R. R. Co. v. 
Fallon County, 95 M 568, 587, 28 P 2d 462; 
Christofferson v. Chouteau County, 105 
M 577, 581, 74 P 2d 427; International 
Business Machine Corporation v. Lewis 
and Clark County, 111 M 384, 387, 112 P 
2d 477; First National Bank v. Bergan, 
_ M.__, 169 P 2d 233, 235. 


TaxationC—543 (1-9). 

61 C.J. Taxation § 1271 et seq. 

51 Am. Jur. 1005, Taxation, §§ 1167 et 
seq. 

Right to interest on tax free bonds. 57 
ALR 357. 

Mortgagee’s right to recover taxes paid 
to protect his security as affected by in- 
validity of mortgage. 84 ALR 1371. 

Constitutionality of statutes providing 
for refund of taxes illegally or erroneously 
exacted. 98 ALR 284. 

Permissive or mandatory character of 
legislation providing for refund of taxes 
illegally assessed or collected. 103 ALR 
817. 

Right to amend claim for refund of taxes 
after time for filing has expired. 113 ALR 
1291. 

Assignability of claim for tax refund, 
and rights of assignee in respect thereof. 
134 ALR 1202. 


(2270) Assessment for taxation—increase over statement of 
Whenever any person has delivered to the assessor a sworn state- 


ment of his property subject to taxation as now provided by law, and giving 
the estimated value of such property, and the assessor shall increase such 
estimated value, or add other property to such assessment list, he shall, at 
least ten days prior to the meeting of the county board of equalization, give 
to such person written notice of such change which notice shall be substan- 
tially in the following form: 


A change has been made in your assessment list as follows: 
(Set out and describe specifically changes made in list.) 


a a ce we we meee eee an eae en ence nee wee ee en eet we ee wesc ee ee wens ones 


Such person may then appear before the county board of equalization 
and contest the same; and if the assessment of any such person has been 
added to or changed, either by the assessor or by the county board of equali- 
zation, and such person has not been notified thereof and given an oppor- 
tunity to contest the same before the county board of equalization, the tax 
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on such increased value or added property shall, upon such facts being estab- ~ 
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lished, be adjudged by the court to be void, and such facts and all questions 
relating thereto, when said tax has been paid under protest, may be heard 
and determined in the action provided for in section 84-4502./ When any 
person has appeared before the county board of equalization and has con- 
tested the increase in the estimated value of his property, or the addition of 
other property to his assessment list, and has appealed to the state board of 
equalization from any action or decision with reference thereto by the 
county board of equalization and such person is aggrieved at the final action 
of the state board of equalization in making or allowing such increase or 
addition, he may pay the tax on such increase or addition or the installments 
thereof if payable in installments, under protest in the manner provided 
by section 84-4502, and thereupon, and within the time prescribed and in the 
manner provided by said section 84-4502, may commence an action to recover 
such tax, or installments, and in such action contest and litigate the pay- 
ment of such taxes on such increased value or added property, on the same 
grounds and for the same reasons that he has contested the same before 
the county and state boards of equalization, and for no other..reasons 


and on no other grounds ; 


History: En. Sec. 1, Ch. 108, L. 1905; 
re-en. Sec. 2743, Rev. C. 1907; amd. Sec. 2, 
Ch. 135, L. 1909; re-en. Sec. 2270, R. C. M. 
1921; amd. Sec. 1, Ch. 142, L. 1925. 


NOTE.—In International B. M. Corp. v. 
Lewis and Clark County, 111 M 384, 393, 
112 P 2d 477, the portion of the above 
section which purported to authorize the 
district court to act as an assessing trib- 
unal was held unconstitutional and is 
therefore omitted from this code. 


Operation and Effect 


This section applies only to actions 
brought to recover taxes paid under pro- 
test for any of the reasons therein men- 
tioned. Dolenty v. Broadwater County, 
45 M 261, 265, 122 P 919. ; 


Where the taxing authorities levy a tax 
not authorized by law or upon property 
not subject to be taxed, their action is 
without jurisdiction and wholly void, and 
the remedy by injunction is available. 
The right of the owner of property to re- 
lief by injunction is not in anywise af- 
fected by his failure, either upon notice 
by the assessor or by the board itself, to 
make timely objection. The assessment 
being wholly illegal, because without au- 
thority, its validity may be questioned by 
any available method. Barnard Realty 
Co. v. City of Butte, 50 M 159, 167, 145 
PB 946. 

The provision found in this section, to 
the effect that if the assessment has been 

added to or changed either by the assessor 
\e by the county board of equalization, 


provided, that all of the provisions of section 
84-4502 for the retention or refunding of taxes paid under protest shall aPP'y 
to taxes paid under protest under this section. 


etc., is, by its terms, ote hile to the 
“person who had delivered to the assessor 
a sworn statement of his property subject 
to taxation” with “the estimated value” 
thereof. This means all of his taxable 
property, according to his best knowledge 
and belief, and the fact that, notwith- 
standing such lst, the assessor or board 
may inerease the value or add other prop- 
erty implies that an honest controversy 
must exist between the public and the tax- 
payer as to what property should have 
been taxed, or what value should have 
been placed upon it. Hill v. County of 
Lewis and Clark, 54 M 479, 485, 486, 171 
P1920; 

Where the assessor had correctly as- 
sessed coal mining claims at $20 an acre 
agreeably to the constitutional command, 
as indicated on the blank mailed to their 
owner, a coal mining company, which re- 
turned it claiming that it could only be 
assessed on its right of entry, failure of 
the assessor to give the company an op- 
portunity to appear before the county 
board of equalization and be heard on its 
claim of overtaxation (this section) could 
not have resulted in any change in the 
assessment and, therefore, such failure 
could not be urged against the legality of 
the assessment, the law not requiring idle __ 
acts. Superior Coal Co. v. Musselshell Co. _ 
et al., 98 M 501, 527, 41 P 2d 14. . 


Unconstitutional Only as to rizing. 
~District_ Court to Act as a Tax Assessing 


Tribunal 


“™That-part of this section authorizing 
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action to recover taxes paid under protest 
on ground of over-valuation of. property 
with trial by jury after the state board of 
equalization has refused to grant relief 
is in conflict with sec. 1, art. IV, of the 
state constitution relating to the powers 
of the three departments of state govern- 
ment, in that it attempts to impose upon 
the judiciary, functions in fact finding 
matters that properly belong to another 
department of state government. Inter- 
national Business Machine Corporation v. 
Lewis and Clark County, 111 M 384, 390, 
112 P 2d 477, 


84-4504. 


TAXATION 


References 


Cited or applied as section 2743, revised 
codes, before amendment, in Merges v. 
Altenbrand, 45 M 355, 364, 123 P 21; as 
section 2743, revised codes, as amended, 
in Leggat v. City of Butte, 54 M 137, 139, 
168 P 38; Anaconda Copper Min. Co. v. 
Ravalli County et al., 56 M 530, 186 P 
332; Belknap Realty Co. v. Simineo et al., 
67 M 359, 365, 215 P 659; First National 
Bank v. Sanders County, 85 M 450, 458, 
279 P 247. 


Taxation@352, 542, 543(1-9). 
61 C.J. Taxation §§ 770, 1271 et seq. 


(2272) Other remedies superseded. The remedy hereby pro- 


vided shall supersede the remedy of injunction and all other remedies which 
might be invoked to prevent the collection of taxes or licenses alleged to 
be irregularly levied or demanded, except in unusual cases where the remedy 


hereby provided is deemed by the court to be inadequate. 


History: En. Sec. 4026, Pol. 
re-en. Sec. 2745, Rev. 
2272, R., C. M. 1921. 


C. 1895; 
C. 1907; re-en. Sec. 


Operation and Effect 


The publication of the notice of a tax 
sale three weeks, when the statute re- 
quired four weeks, does not render the 
taxes illegal, and authorize the enjoining 
of the collection of such tax. Nor does the 
fact that the treasurer intends to violate 
certain sections of the law, by exposing 
for sale, for the delinquent taxes of one 
year a part of the lands purchased by 
the county at the tax sales of the pre- 
ceding year, and yet unredeemed, entitle 
the owner of the equity of redemption to 
an injunction, since the above section pro- 
vides that the remedy before the board of 
equalization shall supersede the remedy 
of injunction, etc., except in those unusual 
cases where the remedy thereby provided 
is deemed by the court inadequate. Cob- 
ban v. Hinds, 23 M 338, 350, 59 P 1. 


84-4505. 


The phrase “irregularly levied or. de- 
manded” was used: by the legislature ad- 
visedly, and as prescribing the limits 
wherein the statutory remedy is exclusive, 
as distinguished from those cases of ille- 
gal taxes the collection of which may be 
restrained by injunction. Montana Ore 
Purchasing Co. v. Maher, 32 M 480, 490, 
§1.P 13% 


References 


Cited or applied as section 4026, polit- 
ical code, in Western Ranches v. Custer 
County, 28 M 278, 282, 72 P 659; Hensley 
v. City of Butte, 33 M 206, 210, 83 P 481; 
as section 2745, revised codes, in Cobban 
v. Meagher, 42 M 399, 410, 113 P 290; 
Barnard Realty Co. v. City of Butte, 50 
M 159, 167, 145 P 946; State v. Silver Bow 
Refining Co., 83 M 380, 387, 272 P 684; 
First National Bank v. Sanders County, 
85 M 450, 458, 279 P 247; Williams v. 
Harvey et al., 91M 168, 171, 6 P 2d 418; 
Christofferson Vi Chouteau County, 105 M 
577, 581, 74 P 2d 427. 


(2268) Injunction does not lie to restrain enforcement of tax. 


No injunction must be granted by any court or judge to restrain the collec- 
tion of any tax or any part thereof, nor to restrain the sale of any PRODSSNE 


for the non-payment of taxes, except: 


1. Where the tax, or the part thereof sought to be enjoined, is illegal, 
or is not authorized hy, law. If the payment of a part of a tax is sought 
to be enjoined, the other part must be paid before an action can be 


commenced. 


2. Where the property is exempt from taxation. 


History: En. Sec. 204, p. 128, L. 1891; 
re-en. Sec. 4023, Pol. C. 1895; re-en. Sec. 
2741, Rev. C. 1907; re-en. Sec. 2268, R. C. 
M. 1921. 


Exclusive Remedy 

Held, that the legal remedy by action 
to recover back a tax paid under protest 
on a levy deemed unlawful, provided by 
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section 84-4502, when read in connection 
with section 84-4504, which provides that 
such action shall supersede all other reme- 
dies which might be invoked to prevent 
the collection of taxes alleged to be irregu- 
larly levied or demanded, and the equi- 
table one, by injunction in the instances 
enumerated in this section, are exclusive; 
that where a tax is wholly illegal or the 
legal and illegal portions thereof appear 
to be inseparable, either remedy is avail- 
able; and that to the extent the above 
holding with reference to the legal remedy 
conflicts with section 84-4176, the latter 
section must be considered repealed. First 
Nat. Bank v. Sanders County, 85 M 450, 
463, 279 P 247. ) 

See also: First Nat. Bank v. Beaver- 
head County, 88 M 577, 579, 294 P 956; 
Williams v. Harvey et al., 91 M 168, 171, 
6 P 2d 418. 

Section 84-4502 under which a taxpayer 
may, if he deems a tax “unlawful,” pay 
it under protest and bring a direct action 
for its recovery, while exclusive except 
in those cases provided for in this section 
where injunction lies for illegality of the 
tax or the property is exempt, held to 
permit an action for the recovery of any 
tax, or any part thereof, which could not 
lawfully be exacted, and not open to the 
construction that the action provided for 
is confined to one attacking a tax on the 
ground that it was illegally laid. Johnson 
et al. v. Johnson et al., 92 M 512, 519, 
15. P 2d 842: 


When Injunction Does Lie 


Where a portion of an assessment made 
in a lump sum to plaintiff railway com- 
pany, was legal and a portion illegal, 
and the company was unable to ascertain 
and pay that which was legal, the remedy 
by injunction to restrain the threatened 
issuance of a tax deed was available to it. 
Northern Pac. Ry. Co. v. Musselshell 
County, 54 M 96, 108, 109, 169 P 53. 

This section, by necessary implication, 
provides a remedy by injunction where 
the tax demanded is illegal or not au- 
thorized_by law. Cunningham v. North- 
western Improvement Co., 44 M 180, 218, 
119 P 554. 

An action to enjoin collection of illegal 
tax could be maintained even though tax- 
payer might have paid tax under protest 
and, sued for its recovery. First National 
Bank v. Bergan, __ M __, 169 P 2d 233, 
235. 


When Injunction Does Not Lie 


Injunction will lie if the action of the 
assessor or board of ‘equalization was 
such that the tax complained of is mani- 
festly void under any circumstances; but 
if the error complained of is only an 
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irregularity on the part of the assessor, 
board: of equalization, or treasurer, or 
where the tax is not necessarily void un- 
der all circumstances, the remedy of pay- 
ment under protest and an action to re- 
cover back is exclusive, except in the un- 
usual cases mentioned in section 84-4504. 
Montana Ore Purchasing Co. v. Maher, 
32 M 480, 490, 81 P 13; Hensley v. City 
of Butte, 33 M 206, 211, 83 P 482; Cob- 
ban v. Meagher, 42 M 399, 411, 113 P 
290; Barnard Realty Co. v. City of Butte, 
50 M 159, 167, 145 P 946. 

The court may not restrain the collec- 
tion of a tax levied on the surface of an 
unpatented mining claim having a sepa- 
rate and independent value because of its 
use for other, than mining purposes, on 
the ground that the assessor failed to 
set forth in the assessment the fact that 
the surface ground was assessed for other 
than mining purposes, but the remedy 
is by an action at law under section 84- 
4502 to recover the taxes paid under pro- 
test. Cobban v. Meagher, 42 M 399, 410, 
411, 113 P 290. 

This and following sections prohibit 
eourts and judges from enjoining the sale 
of the property for non-payment of any 
tax, except in those instances where the 
tax is illegal, or not authorized by law, 
or where the property is exempt from 
taxation, and provide the means and reme- 
dies whereby the rights of persons who 
deem the taxes irregularly or improperly 
demanded of the owners, or sought to be 
enforced, against the property, may be 
guarded and protected. Cobban v. Hinds, 
23 M 338, 349, 350, 59 P 1. See Montana 
Ore Purchasing Co. v. Maher, 32 M 480, 
490, 491, 81 P 13; Hensley v. City. of 
Butte, 33 M 206, 211, 83 P 482; Cobban 
v. Meagher, 42 M 399, 411, 113 P 290, 
and Barnard Realty Co. v. City of Butte, 
50 M 159, 167, 168, 145 P 946. 


Payment Under Protest with Suit to 
Recover Not Sole Remedy If Tax Is Illegal 


In action to enjoin collection of a tax 
levy claimed to be illegal, defendants’ con- 
tention that plaintiffs’ remedy was to pay 
the tax under protest and sue for its re- 
covery held incorrect, since such is not 
the exclusive remedy where the levy is 
illegal. Rogge v. Petroleum County et al., 
107 M 36, 47, 80 P 2d 380. 


References — 


Cited or applied as section 4023, polit- 
ical code, in Barrett v. Shannon, 19 M 397, 
400, 48 P 746; Deloughrey v. Hinds, 23 M 
260, 272, 58 P 709; Western Ranches v. 
Custer County, 28 M 278, 282, 72 P 659; 
as section 2741, revised codes, in Reilly 


“vy. Hatheway,-46 M 1, 11, 125 P 417; 
' State v. Silver Bow Refining Co., 83 M 
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380, 387, 272 P 684; Christofferson v. 
Chouteau County, 105 M 577, 581, 74 P 2d 
427. 


Taxation©—608(1, 2), 652. 
61 CJ. Taxation §§ 1418 et seq., 1583 
et seq. 


CHAPTER 46 
BANKS—TAXATION 


Section 84-4601. National banks out of state. 


84-4602. Assessment of stock in banking corporations. 
84-4603. Payment of taxes—entry of assessment. 
84-4604. Statements to be furnished by officers. 
84-4605. Taxation of banks and shares of stock in. 
84-4601. (2063) National banks out of state. The shares of the capital 


stock of banks organized under the laws of the United States, not located in 
this state, owned by residents of this state, are not subject to taxation. 


History: En. Sec. 9, p. 76, L. 1891; 
re-en. Sec. 3694, Pol. C. 1895; re-en. Sec. 
2506, Rev. C. 1907; re-en. Sec. 2063, R. C. 


377,..01) P..821>"Dalye Bank, ete Co, Vv. 
Board of Commrs., 33 M 101, 103, 81 P 
950; Montana Nat. Bank v. Yellowstone 


M. 1921. County, 78 M 62, 73 et seq., 252 P 876. 


References 


Cited as section 3694 of political code, 
in First Nat. Bank v. Province, 20 M 374, 


84-4602. (2064) Assessment of stock in banking corporations. All shares 
of stock in national banks existing by authority of the United States and 
located and doing business within this state, shall be assessed to the owners 
thereof in the cities, towns, or places where such banks are located, and not 
elsewhere, in the assessment of all state, county, school districts, and munici- 
pal taxes, imposed and levied in such place whether or not the owner of such 


‘Taxation@-11. 
61 C.J. Taxation § 275 et seq. 
51 Am. Jur. 309, Taxation, §§ 254 et seq. 


stock is a resident of such city, town or place. 


History: En. Sec. 1, Ch. 81, L. 1921; 
re-en. Sec. 2064, R. C. M. 1921. 


NOTE.—Prior acts were sections 2503 to 
2505, revised codes, 1907, and chapter 31, 
laws of 1915. 


Cross-References 


Bank ceasing business, how taxed, sec. 
5-1022. 

Building and loan associations, taxation, 
sec. 7-122. 

Credit unions, taxation of, sec. 14-126. 


Ad Valorem Tax Not Repealed by In- 
come Tax on Dividends 


Where recovery of property or ad va- 
lorem tax was attempted on the theory 
that national bank shares had been taxed 
under the income tax law, 84-4901 et seq., 
and that the legislature had impliedly re- 
pealed the ad valorem method of taxing 
them and substituted the tax on dividends, 
held, that no such substitution was made 
or intended, and ad valorem tax not re- 
pealed by income tax on dividends. John- 


84-4603. 


son v. Meagher County, 116 M 565, 568, 
155 P 2d 750. 


Operation and Effect 


Under section 5219, United States re- 
vised statutes, shares of stock of national 
banks may be taxed by the state provided 
no unfriendly discrimination is made 
against such shares in favor. of moneyed 
capital in the hands of individual eiti- 
zens of the state, moneyed capital mean- 
ing capital employed in competition with 
the business of national banks. First Nat. 
Bank v. County of Dawson, 66 M 321, 
330, 213 P 1097, 


References 


Union Bank ete. Co. v. Moore, 62 M 
132, 135, 204 P 361; Montana Nat. Bank 
v. Yellowstone County, 78 M 62, 73 et 
seq., 252 P 876. 


Taxation€127, 281. 
61 C.J. Taxation §§ 264, 658. 
51 Am. Jur. 315, Taxation, § 262. 


(2065) Payment of taxes—entry of assessment. Every national 


bank shall pay to the person authorized to collect taxes in the state, county, 
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city, town, or place in which such bank is located, at the time of each year 
when other taxes become due, the amount of the tax upon the shares in such 
bank. Said banks shall be liable for the payment of the said tax, and if the 
same is not paid on or before the thirtieth day of November of each year at 
six o’clock p. m., the said tax shall become delinquent, and shall be collected 
in the same manner and be subject to the same laws as all other delinquent 
taxes. 


For convenience, the assessment of shares of stock in national banks, and 
herein referred to, shall be entered on the personal property assessment list 
under the name of the bank, and in such statement the names of the holders 
of bank stock shall be set forth, and the shares owned by each, and such 
assessment, when so entered, shall have all the force and effect as if made 
in the name and against the holder of bank stock individually. 


History: En. Sec. 2, Ch. 81, L. 1921; ete. Co. v. Moore, 62 M 132, 135, 204 P 
re-en, Sec. 2065, R. C. M. 1921. 361; Montana Nat. Bank v. Yellowstone 
County, 78 M 62, 73 et seq., 252 P 876. 
References 

First Nat. Bank v. County of Dawson, TaxationG-386(1), 522. 
66 M 321, 330, 213 P 1097; Union Bank 61 C.J. Taxation § 1230. 


84-4604. (2066) Statements to be furnished by officers. The cashier of 
every national bank shall make and deliver to the assessor of the county in 
which said bank is located, within five days after demand therefor, a state- 
ment, verified by his oath, showing the name of each shareholder, with his 
residence and the number of shares belonging to him at the close of business 
the day next preceding the first Monday in March, in each year, as the 
same then appeared on the books of said bank, and showing the face value 
of the capital stock, and the amount of surplus and undivided profits of 
said bank, and an estimate of the value for which such stock shall be 
assessed. If said cashier fails to make such statement as required, the 
assessor shall forthwith obtain said information from the officers of the 
bank and for this purpose he shall have access to the books of the bank, and 
the assessor shall therefor make an assessment of such stock, which shall be 
as fair and equitable as he may be able to make from the best information 
available, or he may adopt the figures disclosed by any prior report of the 
officers or directors of the bank, made to any state or federal officer to 
whom such bank is by law required to make reports. 


History: En. Sec. 3, Ch. 81, L. 1921; County, 78 M 62,.73 et seq., 252 P 876; 


re-en. Sec. 2066, R. C. M. 1921. Merchants Nat. Bk. v. Dawson County, 
93 M 310, 316 et seq., 19 P 2d 892; Miners 
References National Bank of Butte v. County of Sil- 


First Nat. Bank v. County of Dawson, ver Bow, 116 M 31, 34, 148 P 2d 538. 
66 M 321, 330, 213 P 1097; Union Bank 
ete. Co. v. Moore, 62 M 132, 135, 204 P TaxationC—386(1). 

361; Montana Nat. Bank v. Yellowstone 61 C.J. Taxation § 845 et seq. 


84-4605. (2067) Taxation of banks and shares of stock in. (1) Every 
state bank or banking corporation located and doing business in this state, 
and every private banker doing business in this state, shall be taxable upon 
the value of all real estate and personal property owned by such bank, bank- 
ing corporation or private banker, and also upon the moneyed capital em- 
ployed in such business, such moneyed capital to be ascertained as provided 
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by section 84-301; and the cashier or secretary of every such bank or banking 
corporation, and every such private banker, shall furnish to the assessor 
of the county in which its or his bank is located, within five days after 
demand therefor, a statement verified by his oath, showing all the resources 
and liabilities of such bank as disclosed by its books, at twelve o’clock 
noon on the first Monday of March in each year; if such cashier, secretary 
or private banker shall fail to make the statement hereby required, the 
assessor shall forthwith obtain such information from any other available 
source, and for this purpose he shall have access to the books of such 
bank, banking corporation or private banker. The assessor shall there- 
upon make an assessment of the real estate and personal property owned 
by such bank, banking corporation or private banker, and of the moneyed 
capital employed in the business of such bank, banking corporation or 
private banker, which assessment shall be as fair and equitable as he may 
be able to make from the best information available, or said assessor may, 
for the purpose of said assessment, adopt the figures disclosed by any prior 
report made by such bank, banking corporation or private banker to any 
state or federal officer pursuant to any state or federal law. Any person 
required by this section to make the statement hereinabove provided, who 
shall fail to furnish the same, shall be guilty of a misdemeanor and shall 
be punished accordingly. 

(2) All shares of stock in any such bank or banking corporation shall be 
assessed at their full cash value, except to the extent that that value is 
represented in property which is assessable and taxable to such bank or 
banking corporation in this state, and shall be taxable to the owners of 
such shares in the county, school district, city, town, or place where such 
bank or banking corporation is located and not elsewhere, whether or not 
the owners of such shares are residents of such county, school district, 
city, town or place. | 


(3) The cashier or secretary of any such bank or banking corpora- 
tion shall furnish to the assessor, upon his demand therefor, the name 
of each stockholder with his residence and the number of shares belonging 
to him at twelve o’clock noon of the first Monday in March of each 
year; and if such cashier or secretary, for more than five days after 
such demand, shall fail to furnish such information, he shall be guilty 
of a misdemeanor and the assessor may obtain such information from 
any other available source, and for such purposes shall have access to the 
books of such bank or banking corporation. For convenience the assess- 
ment of such shares shall be entered on the personal property assessment 
list under the name of the bank or banking corporation concerned, but in 
the assessment list the names of the owners of such shares shall be set 
forth and the number of shares owned by each, and such assessment, when 
so entered, shall have all the force and effect as if made in the names of 
the owners of such shares individually. The bank or banking corporation 
in which such shares are owned shall be liable for the payment of taxes 
assessed against such shares, and such taxes shall be payable by and may 
be collected from such bank or banking corporation in the same manner and 
under the same penalties as other taxes; provided that such bank or banking 
corporation may recover from such owners of shares any ‘taxes so paid 
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on such shares, and shall have a lien therefor upon such shares and upon 
any dividends accrued or to accrue thereon. 


History: En. Sec. 4, Ch. 81, L. 1921; 
re-en. Sec. 2067, R. C. M. 1921; amd. Sec. 
1, Ch. 64, L. 1927. 


Operation and Effect 


Corporate shares in state banks held 
by individuals are taxable under this ‘sec- 
tion to the extent they have a value be- 
yond that of the taxable property of the 
bank, State v. Mady, 83 M 418, 424, 272 
P 691. 

Chapter 64, laws of 1929 (84-303 to 84- 
308) and this section, so far as they re- 
late to taxation of moneyed capital and 
shares of stock of state banks, in requiring 
reports for purposes of assessment by a 
banking corporation though none is re- 
quired from owners of competing capital, 
are not special laws in contravention of 
section 26, article V, of the constitution, 


of law having authority to call for such 
reports. Bank of Miles City v. Custer 
County, 93 M 291, 309 et seq., 19 P 2d 885. 


References 


Union Bank ete. Co. v. Moore, 62 M 
132,.135, 204 P 361; First Nat: Bank v. 


“County of Dawson, 66 M 321, 330, 213 P 


1097; Montana Nat. Bank v. "Yellowstone 
County, 78 M62; 73 et. seq.,/252 P 876; 
Merchants Nat. Bk. v. Dawson County, 93 
M 310, 329, 19 P 2d 892. 


Taxation@126, 386(1, 2), 522. 


61 C.J. Taxation §§ 262 et seq., 845 et 
seq., 1230. 


51 Am. Jur. 819, Taxation, §§ 929 et seq. 


Deduction on account of exempt. securi- 
ties in taxation of corporations or their 


the taxing officers under other provisions shareholders. 57 ALR 899. 


CHAPTER 47 , 

| Tit. 84, c. 47 

CITIES AND TOWNS—TAXATION AND LICENSE Te 'oiye 88 
1-4 


Section 84-4701. Limitation on amount of tax for municipal purposes—distribution of ewe ae 152 
funds—levy for park, swimming pools, playgrounds, youth centers 


and. other purposes. 


84-4702. Special tax by cities and towns to provide post war funds authorized. 

84-4703. Transfer of unexpended funds in street fund. 

84-4704. Expenditures from special fund, when—purpose—approval of electors, 
when. 

84-4705. Budget required. 

84-4706. Cities and towns may raise money. by taxation in excess of levy now 
permitted, how. 

84-4707. Notice of election. 

84-4708. Submission of question to state object of levy—use of funds—balance. 

84-4709. Separate ballots when levy for more than one purpose—form of ballot 
and marking—conduct of election. 

84-4710. Registration of electors. 

84-4711. Qualifications for voting on creation or increasing municipal or school 
indebtedness. 

. 84-4712. Special taxes and assessments. 
84-4713. Taxes in cities and towns which have exceeded the constitutional limit 

of indebtedness. 

84-4714. City authorized to levy special taxes. 

84-4715. Annual tax—equalization and collection. 

84-4716. Levy, ete., to be made under this chapter. 

84-4717. Basis of taxation. 

84-4718. Duty of county assessor. 

84-4719, Copies of assessment books to be furnished cities and towns. 

84-4720. Charge of assessor for making copies. 

84-4721. Equalization of taxes. 

84-4722. Affidavit of aggrieved party. . 

84-4723. Preparation of assessment book. 

84-4724. Book to be furnished by city. 

84-4725. Delivery of book to city treasurer. 

84-4726. Collection of taxes—delinquent taxes. 

84-4727. Delinquent tax—sales of property taxed or specially assessed by cities 
or towns. 

84-4728, Collection of delinquent taxes by cities authorized. 

84-4729, Fixing amount of tax levy—certification to county or city clerk. 
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84-4701 
SA L. parte, 


3 15P(24)958 


84-4701 
Amended 

L. ’51, ec. 192 
Sec. 1, p. 435 


one and four-tenths (1-4/10%) 


84-4701 TAXATION 
84-4730. Fiscal year. 
84-4731. Annual appropriation—manner and time of making. 
84-4732. Road poll-tax. 
84-4733. List of persons lable for poll-tax. 
84-4734. Powers of city clerk and treasurer. 
84-4735. Poll-tax—how expended. 
84-4736. Work on the streets, etc. 
84-4737. License tax may be levied. 

84-4701. (5194) Limitation on amount of tax for municipal purposes— 


distribution of funds—levy for park, swimming pools, playgrounds, youth 
centers and other purposes. The amount of taxes to be assessed and levied 
for general municipal or administrative purposes in cities of the first class 
with a population of thirty-five thousand (35,000) or over must not exceed 
per centum of the assessed value of the 
taxable property in all cities of the first class, and all other cities and towns 
must not exceed one and three-fourths (1- 34% ) per centum on the per centum 
of the assessed value of the taxable property of the city or town; and the 
council in each city or town may distribute the money collected into such 
funds as are prescribed by ordinance; provided, that for the purpose of 
procuring, equipping and maintaining public parks, swimming pools, skating 
rinks, playgrounds, civic centers, youth centers, museums, and combinations 
thereof, the council in any city or town may assess and levy, in addition 
to the said levy for general municipal or administrative purposes, not 
exceeding six (6) mills on the dollar on the per centum of the assessed 


value of the taxable property of the city or town. 


History: Ap. p. Sec. 415, 5th Div. Comp. 
Stat. 1887; amd. Sec. 16, p. 185, L. 1889; 
amd. Sec. 4814, Pol. C. 1895; re-en. Sec. 
3342, Rev. C. 1907; amd. Sec. 1, Ch. 103, 
L. 1911; amd. Sec. 1, Ch. 27, L. 1917; re-en. 
Sec. 5194, R. C. M. 1921; amd. Sec. 1, Ch. 
156, L. 1923; amd. Sec. 1, Ch. 175, L. 1925; 
amd. Sec. 1, Ch. 48, L. 1937; amd. Sec. 4, 
Ch. 71, L. 1945. Cal. Pol. C. Sec. 4371. 


Cross References 

Airports, see. 1-804. 

Bond issues, levy for, see. 11-2322. 
Cemetery districts, levy for, sec. 9-209. 
City budget, levy for, sec. 11-1406. 
Council may levy and collect, sec. 11-902. 


Emergency expenditures, levy for, sec. 
11-1409. 
Fire districts, levy for support of, sec. 


11-2008. 

Firemen’s disability fund, levy, see. 11- 
1912. 

Free public libraries, levy for, sec. 
301. 

Garbage removal from city streets, levy 
for, sec. 11-909. 

Police reserves, levy for, sec. 11-1823. 

Sanitary districts, levy, sec. 11-3609. 

Smoke nuisance abatement bonds, levy, 
see. 11-2509. 


44. 


Special tax levies, authority, sec. 84- 
4714, 

Volunteer fire departments, levy for, 
sec. 11-1909. 


Operation and Effect 


Construing prior to amendments of 1923 
and 1925, this court held, under this sec- 
tion, that a city had the power to levy 
special taxes for the purpose of paying 
interest on bonded indebtedness and creat- 
ing a sinking fund, and that the conten- 
tion that the taxing power of a city of a 
class other than the first class was limit- 
ed to a ten mill levy for all purposes by 
this section, has no merit. First Nat. 
Bank of Glendive v. Sorenson, 65 M 1, 5, 
210 P 900. 

Construing prior to amendments of 1923 
and 1925, this section provides that towns 
may levy taxes for general municipal pur- 
poses, not to exceed ten mills on the as- 
sessed value of their taxable property. Un- 
der sections 84-301 and 84-302, the “tax- 
able value” of property of different classes 
is fixed at a certain percentage of the as- 
sessable value, that of real property being 
fixed at thirty per cent of its assessed 
value. Defendant town assumed to levy a 
tax of twenty mills, contending that on 
the value as fixed by sections 84-301 and 
84-302, the tax so imposed did not exceed 
ten mills on the assessed value as fixed by 
this section. Held, in an action to recover 
taxes paid on real property under protest, 
that this section and sections 84-301 and 
84-302 being in irreconcilable conflict, and 
such sections (84-301 and 84-302) being 
the later enactments, are controlling to the 
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extent of the repugnancy, that the taxable 
value as fixed by those sections, and not 
the assessed value fixed by this section, is 
the standard prescribed for computing 
taxes, and that therefore the tax in excess 
of ten mills on the dollar of taxable value 
was invalid. Wibaux Improvement Co. v. 
Breitenfeldt, 67 M 206, 207 et seq., 215 
P 222, 

Contention by defendant town that since 
it was levying the maximum amount of 
taxes allowable under this section, it 
could not levy a tax each year to pay 
interest on water bonds and create a 
sinking fund, held not meritorious, the 
levy under this section being for general, 


84-4704 


under sec. 11-2303, a special tax may be 
levied in addition to that provided for 
herein to retire bonded indebtedness and 
interest on such bonds. State ex rel. 
Mueller v. Todd, 114 M 35, 42, 132 P 2d 
154. 


References 


Northern Pacific Railway Co. v. Dunham, 
108 M 338, 344, 90 P 2d 506. 


Municipal Corporations€—956(2). 


44 C.J. Municipal Corporations § 4292 
et seq. 


38 Am. Jur. 72, Municipal Corporations, 


municipal or administrative purposes, while §§ 385, 386. 


84-4702. Special tax by cities and towns to provide postwar funds 
authorized. For the purpose of accumulating and providing postwar funds 
for the construction, improvement, repair and maintenance of public streets, 
avenues, alleys and ways, the council or commission of each city and town 
in this state may, in their discretion, levy and cause to be collected, during 
each or either of the fiscal years beginning July 1, 1945 and ending June 
30, 1946, and beginning July 1, 1946 and ending June 30, 1947, a special tax 
upon the taxable property in the city or town of not more than five (5) mills 
on the dollar, which shall be payable to the city or town treasurer with 
other taxes, which levies shall be in addition to all other levies now author- 
ized by law to be made for street purposes. All moneys derived from such 
levies shall be placed in a special street fund and shall be kept separate 
from all other street fund moneys. 

History: En. Sec. 1, Ch. 172, L. 1945; 
amd. Sec. 1, Ch. 107, L. 1947. 

84-4703. Transfer of unexpended funds in street fund. The council or 
commission of each city or town may, in their discretion, at the close of 
each of the fiscal years ending June 30, 1945, June 30, 1946, and June 30, 
1947, transfer to such special street fund any unexpended and unappro- 
priated funds remaining in the city or town street fund, over and above 
the amount set apart and appropriated as a reserve for the then current 
fiscal year. 

History: En. Sec. 2, Ch. 172, L. 1945, 

84-4704. Expenditures from special fund, when—purpose—approval of 
electors, when. No expenditures for any purpose whatever shall be made 
from such special street fund until after April 1, 1947. The city or town 
council or commission of any city or town having such fund may thereafter 
provide for the expenditure thereof for the purpose of constructing, im- 
proving, repairing and maintaining the public streets, avenues, alleys, and 
ways of the city or town; provided that no expenditure in excess of ten 
thousand dollars ($10,000.00) for any single purpose as defined in section 
16-2009, shall be made from such fund without the approval of a majority 
of the electors of the city or town voting on the question of such expenditure 
at an election to be provided by law. 

History: En. Sec. 3, Ch. 172, L. 1945; 
amd. Sec. 1, Ch. 107, L. 1947. 
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84-4705. Budget required. After April 1, 1947, the council or commis- 
sion of any city or town having such special street fund may adopt a budget 
making appropriations therefrom for the construction, improvement, repair 
and maintenance of the public streets, avenues, alleys and ways in the city 
or town for the remaining portion of the then current fiscal year, notice 
thereof being given, hearing thereon had and such budget adopted in 
manner provided for emergency budgets by section 11-1409; for each fiscal 
' year thereafter when any moneys are to be expended therefrom, the city 
or town budget shall contain and set forth in the annual budget a separate 
section as a budget for such special street fund, and all of the provisions of 
the city budget law shall apply thereto; provided, however, that at any 
time after the close of the fiscal year ending June 30, 1947, the council 
or commission may in their discretion, instead of providing a separate budget 
for the expenditure of any moneys hei in such spatial tun, transfer the 
same to the street fund. 


History: En. Sec. 4, Ch. 172, L. 1945; 
amd. Sec. 1, Ch. 107, L. 1947. 


84-4706. (5195) Cities and towns may raise money by taxation in excess 
of levy now permitted, how. Whenever the council of any city or town 
shall deem it necessary to raise money by taxation, in excess of the levy 
now allowed by law, for any purpose for which said city or town is author- 
ized to expend moneys raised by taxation in said city or town, it shall submit 
the question of such additional levy to the legal voters of such city or town 
who are taxpaying freeholders therein, either at the regular annual 
election held in said city or town, or at a special election called for that 
purpose by the council of such city or town; provided, however, that such 
additional levy shall not exceed five mills. 

History: En. Sec. 1, Ch. 12, L. 1919; References 


re-en. Sec. 5195, R. C..M. 1921. _ Wibaux Improvement Co. v. Breiten- 
feldt, 67 M 206, 208, 215 P 222. 


84-4707. (5196) Notice of election. Where the question of making 
such additional levy is so submitted, notice thereof shall be given by 
publication for at least thirty days prior to such election in every news- 
paper published in said city or town, and by posting a like notice for the 
same period of time in a public place in each ward of said city or town. 


History: En. Sec. 2, Ch. 12, L. 1919; 
re-en, Sec. 5196, R. C. M. 1921. 


84-4708. (5197 ) Submission of ‘fnestioti to state object of levy—use of 
funds—balance. The submission of said question shall expressly provide 
for what purpose such additional levy is to be made, and, if authorized, the 
money raised for such additional levy shall be used for that specific purpose 
only; provided, that if any balance remain on hand after the purpose for 
which said levy was made has been accomplished, such balance may, by 
vote of the council, be transferred to any other fund of said city or town. 


History: En. Sec. 3, Ch. 12, L. 1919; 
re-en. Sec. 5197, R. C. M. 1921. 


84-4709. (5198) Separate ballots when levy for more than one purpose 
—form of ballot and marking—conduct of election. If at any time it is 
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desired to submit the question of additional levies for more than one 
purpose, Such propositions shall be submitted on separate ballots, each of 
which ballots shall be in substantially the following form: Shall the city 
(or town) council be authorized to make a levy of (here insert the number) 
mills taxes in addition to the regular levy now authorized by law for the 
purpose of (here insert the purpose for which the additional levy is to 
be made.) 


fF al Against Additional Levy. 


Ry For Additional Levy. 


The voters shall mark the ballot or ballots in the same manner as other 
ballots are marked under the election laws of this state. The election shall 
be held and the votes canvassed and returned as in other city or town elec- 
tions. If the majority voting on the question are in favor of such additional 
levy or levies, the city or town council shall so certify, and such additional 
levy or levies of taxes shall be made by the city or town council for that 
year. | ; 

History: En. Sec. 4, Ch. 12, L. 1919; 
re-en. Sec. 5198, R. C. M. 1921. 


84-4710. (5199) Registration of electors. The council may provide by 
ordinance for the registration of qualified electors who are tax-paying free- 
holders in such city or town, and no person shall be entitled to register or 
vote at such election who is not such tax-paying freeholder and qualified 
elector. 


History: En. Sec. 5, Ch. 12, L. 1919; 
re-en. Sec. 5199, R. C. M. 1921. 


84-4711. (5199.1) Qualifications for voting on creation or increasing 
municipal or school indebtedness. That from and after the passage and 
approval of this act, only such registered electors of the city, town, school 
district, or other municipal corporation whose names appear upon the last 
preceding assessment roll shall be entitled to vote upon any proposal to 
create or increase any indebtedness of city, town, school district or other 
municipal corporation, required by law to be submitted to a vote of the 
electors thereof. FO fo torves vd! 


Elections€-97. 
29 C.J.S. Elections § 38. 


History: En. Sec. 1, Ch. 98, L.- 1923; 
amd. Sec. 1, Ch. 47, L. 1929. 


Operation and Effect 

Held, on original application for writ 
of injunction, that the provisions of this 
section et seq., and not sections 11-715, 
5278 and 5279 R. C. M. 1935 (since re- 
pealed), govern the procedure to be follow- 
ed for the registration of electors and 
their qualifications in a special city elec- 
tion called for the purpose of submitting 
to them the question of the issuance of 
city water plant bonds. Weber v. City 


of Helena et al., 89 M 109, 112 et seq., 
297 P 455. 

Id. By the enactment of chapter 47, 
laws of 1929, amendatory of chapter 98, 
laws of 1923 (this section), the legisla- 
ture intended to provide the procedure 
for the holding of all elections called for 
the purpose of determining whether in- 
debtedness of the political. units therein 
mentioned shall be created or increased 
when the approval of the electors is re- 
quired by law, including the issuance of 
city water bonds. 

Id. Held, that where a city mistakenly 
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called and conducted a special election 
submitting the question of increasing its 
indebtedness by the issuance of bonds for 
water plant purposes under sections of the 
revised codes which had been superseded 
by this section, none of the provisions of 
which chapter were observed, the election 
was void irrespective of the good faith in 
which the city authorities acted. 


84-4712. 


(5200) Special taxes and assessments. 


TAXATION 


References 


State ex rel. Henderson v. 
County, 87 M 122, 142, 286 P 125. 


Dawson 


Elections€—83. 
29 C.J.S. Elections § 29. 


The council may also 


assess and levy the special taxes or assessments provided for in Title 11, 
sections 44-301 to 44-303, inclusive, sections 62-201 to 62-210, inclusive, and 


this chapter. 


History: En. Sec. 4815, Pol. C. 1895; 
re-en. Sec. 3343, Rev. C. 1907; re-en. Sec. 
5200, R. C. M. 1921. 


Operation and Effect 


Held, under this section, that a city 
had the power to levy special taxes for the 


debtedness and creating a sinking fund, 
and that the contention that the taxing 
power of a city of a class other than the 
first class was limited to a ten mill levy 
for all purposes by section 84-4701, has no 
merit. First Nat. Bank of Glendive v, 
Sorenson, 65 M 1, 6 et seq., 210 P 900. 


purpose of paying interest on bonded in- 


84-4713. (5201) Taxes in cities and towns which have exceeded the con- 
stitutional limit of indebtedness. All taxes heretofore levied and collected, 
or to be collected for municipal and administrative purposes by any city or 
town, the indebtedness of which equals or exceeds the limit provided in 
section 6, article XIII of the constitution, may be used in payment of cur- 
rent expenses during the fiscal year for which said taxes were levied, the 
same as though a special levy had been made for each of said purposes. And 
the council of any such city or town is hereby authorized to designate the 
amount of said general levy applicable to each of said purposes, and the 
amount so designated shall constitute a special fund for the special purpose 
of paying the expenses incurred for such purpose, and such expenses shall 
be payable out of such fund and not otherwise; provided, that the aggregate 
of all taxes authorized for general municipal and administrative purposes © 
shall not exceed one and one-half per cent annually upon the per centum of 
the assessed value of all taxable property in such city or town. 


History: En. Sec. 1, Ch. 106, L. 1907; Municipal Corporations¢—864 (2). 
re-en. Sec. 3344, Rev. C. 1907; re-en. Sec. 44 C, J. Municipal Corporations § 4061. 
5201, R. C. M. 1921; amd. Sec. 2, Ch. 175, 
L. 1925. 


84-4714. (5202) City authorized to levy special taxes. Hereafter any 
city, the indebtedness of which equals or exceeds said limit, shall be author- 
ized to levy and collect special taxes for municipal and administrative pur- 
poses, and the city council in making such levy shall designate the amount 
thereof for each of said purposes, and each tax, when collected, shall consti- 
tute a fund out of which the expenses incurred for the purpose for which 
such tax was levied shall be paid. The expenses incurred for any such pur- 
pose shall be paid out of the fund so to be provided therefor, and not other- 
wise. 


History: En. Sec. 2, Ch. 21, L. 1903; 
re-en. Sec. 3345, Rev. C. 1907; re-en. Sec. 
5202, R. C. M. 1921. 


Municipal Corporations@—864(1). 
44 C.J. Municipal Corporations § 4060 
et seq. 


674 


CITIES AND TOWNS 84-4718 


84-4715. (5203) Annual tax—equalization and collection. The council 
has power to levy, collect, and equalize annually taxes on all the property in 
the city or town taxable for state and county purposes, and may by ordi- 
nance provide for the levy, assessment, equalization, and collection of the 


Same. 


History: En. Sec. 4860, Pol. C. 1895; 
re-en. Sec. 3346, Rev. C. 1907; re-en. Sec. 
5203, R. C. M. 1921. 


Operation and $ Effect 


Under this section and section 84-4729, 
as the latter stood before its amendment, 
a town council had power to levy taxes, 
and taxes levied for street purposes could 
not be worked out by taxpayers, if they 
elected to do so under the law as it then 
existed. Town of White Sulphur Springs 
v. Pierce, 21 M 130, 132, 53 P 103. 

This section and city ordinances must 


yield to chapter 96, laws of 1923, fixing 
the time and method of collecting taxes 
and interest thereon. Thomas v. City of 
Missoula et al., 70 M 478, 482, 226 P 213. 


References 


State ex rel. Malott v. Cascade Co., 94 
M 394, 411, 22 P 2d 811. 


Municipal Corporations¢—956(1). 

44 C.J. Municipal Corporations § 4271 et 
seq. 

38 Am. Jur. 67, Municipal Corporations, 
§§ 381 et seq. 


84-4716. (5204) Levy, etc., to be made under this chapter. Until the 
passage of such ordinance the levy, assessment, equalization, and collection 
of municipal taxes are, and the proceedings for such purposes must be, as 


provided in this chapter. 


History: En. Sec. 4861, Pol. C. 1895; 
re-en. Sec. 3347, Rev. C. 1907; re-en. Sec. 
5204, R. C. M. 1921. 


84-4717. 


Municipal Corporations€—968(1) et seq. 
44 C.J. Municipal Corporations, § 4375 
et seq. 


(5205) Basis of taxation. The assessment made by the county 


assessor for state and county purposes is the basis of taxation for cities and 
towns for the property situated therein. 


History: En. Sec. 4862, Pol. C. 1895; 
re-en. Sec. 3348, Rev. C. 1907; re-en. Sec. 
5205, R. C. M. 1921. 


Operation and Effect 


The municipal authorities of an incor- 
porated city could make a legal assess- 
ment in electing to take the assessment 
made by the county and state assessing 
authorities as the basis for the levy of 
municipal taxes on property within such 
city; and the levy of lawful taxes thereon 
by such city, according to the provisions 
of its charter and ordinances, constituted 
a legal levy. Lockey v. Walker, 12 M 577, 
583, 31 P 639. 

Under this section and section 84-4729, 
as it stood prior to its amendment, the as- 
sessment of property of a city was not 
completed until the date of the resolution 
of the city council fixing and levying the 


84-4718. 


(5206) Duty of county assessor. 


amount of taxes to be levied and assessed 
for such year. State ex rel. City of Butte 
v. Johnson, 16 M 570, 572, 41 P 706. 

Under the provisions of this section 
and other statutes applicable and in force 
from time to time, the basis of taxation 
for a city or town has been the valuation 
made by the county assessor for state and 
county purposes. The city or town coun- 
ceil has had no authority to amend or 
change the items listed in the roll fur- 
nished by him, its office being merely to 
ascertain the rate of taxation necessary 
to produce the amount required to meet 
the expenses of the city or town govern- 
ment, and to certify it to the county treas- 
urer. Lockey v. City of Bozeman, 42 M 
387, 397, 113 P 286. 


Municipal Corporations@—972(2). 
44 C.J. Municipal Corporations § 4395. 


It is the duty of the county 


assessor, in making the assessment book, to designate therein the real and 
personal property, stating each separately and distinctly, situated in the 


cities and towns within the county. 


History: En. Sec. 377, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4863, Pol. C. 1895; 


re-en. Sec. 3349, Rev. C. 1907; re-en. Sec. 
5206, R. C. M. 1921. 
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References . Municipal Corporations€—972(3). 
State ex rel. Blair v. Kuhr, 86 M 377, 44 C.J. Municipal Corporations § 4397. 
283 P 758. 


84-4719. (5207) Copies of assessment books to be furnished cities and 
towns. On or before the second Monday in July of each year the assessor 
must furnish to all cities of the third class and towns within his county 
which shall make written request for the same, on or before the first Monday 
in April of each year, a complete certified copy of his assessment book, so 
far as such assessment book pertains to property within the limits of said 
cities and towns. 


History: En. Sec. 1, Ch. 69, L. 1911; Municipal Corporations@-971(1). 
re-en. Sec. 5207, R. C. M. 1921. 44 C.J. Municipal Corporations § 4369. 


84-4720. (5208) Charge of assessor for making copies. The assessor 
may charge such cities and towns five cents per folio of one hundred words 
for each copy of his assessment book furnished such cities and towns as 
provided in the preceding section. 3 


History: En. Sec. 2, Ch. 69, L. 1911; 
re-en. Sec. 5208, R. C. M. 1921. 


84-4721. (5209) Equalization of taxes. The equalization of assessments 
of property made by the county board of equalization applies to the assess- 
ment of property in any city or town, and must be taken as the equalization 
thereof. But the council may at any time after the adjournment of said 
board, upon good cause shown, reduce the city or town taxes or penal-— 
ties thereon as is just and equitable, or order any tax that has been 
improperly ‘assessed or paid by mistake to be refunded. 


History: En. Sec. 4865, Pol. C. 1895; ‘Municipal Corporations¢~974(1). 
re-en. Sec. 3351, Rev. C. 1907; re-en. Sec. 44 C.J. Municipal Corporations § 4413 
5209, R. C. M. 1921. et seq. 


84-4722. (5210) Affidavit of aggrieved party. The person aggrieved 
must first make an affidavit stating the facts, which must be filed with the 
clerk. 


History: En. Sec. 4866, Pol. C. 1895; Municipal Corporations€-974(3). 
re-en. Sec. 3352, Rev. C. 1907; re-en. Sec. 44 C.J. Municipal Corporations § 4421. 
5210, R. C. M. 1921. 


84-4723. (5211) Preparation of assessment book. It is the duty of the 
county clerk, on or before the first Monday in October in each year, to make 
a duplicate of the corrected assessment book for each city in the county, 
the treasurer of which is required by ordinance of such city to collect its 
taxes. Such book shall be styled “The Duplicate Assessment Book for the 
RELLY AOL. 2 a fecren chon amen ere ,’ and must contain a copy of the “corrected 
assessment book” of the county as far as the same refers to city property. 


History: En. Sec. 4867, Pol. C. 1895; assessment book required by this and the 
amd. Sec. 1, p. 223, L. 1897; re-en. Sec. following sections at the same time the 
3353, Rev. C. 1907; re-en. Sec. 5211, R. ©. original or duplicate is delivered to the 


M. 1921. county treasurer. State ex rel. City of 
Butte v. Weston, 29 M 125, 129, 74 P 415. 
Operation and Effect References 


It is the duty of the county clerk to Cited or applied as section 4867, polit- 
deliver to the city treasurer the duplicate ical code, before amendment, in State ex 
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rel. City of Butte vy. Johnson, 16 M 570, 
073, 41 P 706. 


84—4726 


Municipal Corporations@=972(1). 
44 C.J. Municipal Corporations § 4395. 


84.4724. (5212) Book to be furnished by city. Such duplicate must be 
made In a book furnished by the city clerk of each..city in the county, and 
ruled in columns specifying the different funds so that the city treasurer 
may extend the same and collect the taxes. ) 


History: En. Sec. 4868, Pol. C. 1895; 
amd. Sec. 1, p. 223, L. 1897; re-en. Sec. 
3354, Rev. C. 1907; re-en. Sec. 5212, R. C. 
M. 1921. 

References 


Cited or applied as section 4868, polit- 
84-4725. 


ical code, before amendment, in State ex 
rel, City of Butte v. Johnson, 16 M 570, 
573, 41 P 706; as amended, in State ex rel. 
City of Butte v. Weston, 29 M 125, 126, 
74 P 415. 


(5213) Delivery of book to city treasurer. The county clerk 


must deliver such duplicate assessment book to each city treasurer, and take 
his receipt therefor, having attached thereto the affidavit similar to the one 


set out in section 84-4006. 


History: En. Sec. 4869, Pol. C. 1895; 
amd. Sec. 1, p. 224, L. 1897; re-en. Sec. 
3355, Rev. C. 1907; re-en. Sec. 5213, R. C. 
M. 1921. 


affidavit identical with the one required 
by section 84-4006, but merely. requires 
an affidavit covering all the facts showing 
that the clerk had done his duty in mak- 


ing the copy of the assessment book. State 
ex rel. City of Butte v. Weston, 29 M 125, 
131, 74 P 415. ; 


Operation and Effect 


The word “similar” in this section does 
not require the county clerk to make an 


84-4726. (5214) Collection of taxes—delinquent taxes. The county 
treasurer of each county must collect the tax levied by all cities and towns 
in his respective county, except in case of such cities of the first and second 
and third classes as may provide by ordinance for the. city treasurer to col- 
lect the taxes from such corrected assessment book. The county treasurer 
must collect such city or town taxes, including unpaid road poll-taxes, at 
the same time as the state and county taxes, with the same penalties and 
interest in case of delinquency. All publications for sales for delinquent 
taxes shall include such city or town taxes, there being but one sale for 
each piece of property, such sale to cover the aggregate of such city or 
town, county, and state taxes, with the penalties, interest, and cost of 
advertising provided by law. All moneys received from sales, redemp- 
tions, and from sales by the county, after deed given by the county treas- 
urer as provided by law, shall be credited to the state, county, and city 


or town, pro rata, in the same proportions as provided in section 84-4189. 


History: En. Sec. 4870, Pol. C. 1895; 
amd. Sec. 1, Ch. 24, L. 1907; Sec. 3356, 
Rev. C. 1907; re-en. Sec. 5214, R. C. M. 
1921. 


Operation and Effect 

Under this section, the county treasurer 
must collect taxes for a city or town which 
has not by ordinance placed the duty of 
collection upon its own treasurer, no pro- 
vision, however, being made as to when 
the money so collected must be turned 
over to the city or town treasurer. Held, 
that the county treasurer must within a 
reasonable time after collection compute 


the amount due the city or town and pay 
it over to the proper custodian, and that 
the laspe of one month after collection 
of the bulk of the city or town taxes is 
not a reasonable time within which to per- 
form that duty. State v. MeNamer, 62 
M 490, 494, 205 P 951. 

Where a city has failed to provide by 
ordinance for the collection of its taxes 
by its own treasurer, the treasurer of the 
county in which such city is situated 
must, under this section, collect and pay 
them to the city treasurer without delay. 
State v. McFarlan, 78 M 156, 158 et seq., 
252 P 805. / 
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“Tax” and “Taxes” 


Assessments for special city improve- 
ments which under section 11-2233, the 
county treasurer is required to collect, 
held to fall within the meaning of the 
words “tax” and “taxes” as employed 
in this section, making it the duty of 
the county treasurer to collect city taxes 
where a city has not imposed that duty 
upon its own treasurer. State v. Me- 
Farlan, 78 M 156, 158 et seq., 252 P 805. 


References 


Cited or applied as section 4870, polit- 
ical code, before amendment in Town of 
White Sulphur Springs v. Pierce, 21 M 
130, 132, 53 P 103; State ex rel. City of 
Butte v. Weston, 29 M 125, 126, 74 P 415; 
Lockey v. City of Bozeman, 42 M 387, 
397, 113 P 286; as section 3356, in City 
of Butte v. Bennetts, 51 M 27, 30, 149 
P 92; School District No. 1 v. City of 


TAXATION 


Helena, 87 M 300, 307, 287 P 164; State 
ex rel. City of Butte v. Healy, 105° M 
227, 232, 70 P 2d 437. 


Municipal Corporations¢—978(1), 980 
(4, 5). 

44 C.J. Municipal Corporations §§ 4455 
et seq., 4491 et seq. 

Validity of tax sale of land acquired by 
public corporation after levy and before 
sale. 2 ALR 1535. 

Mandamus to compel collection of taxes. 
58 ALR 117. 

Lien for tax imposed by one taxing unit 
as affected by lien or sale for tax imposed 
by another taxing unit of the same state. 
135 ALR 1464. 

Right of delinquent taxpayer or other 
person having an original interest in the 
property to purchase at, or acquire and 
hold, as against taxing unit, title derived 
from or through, tax sale. 136 ALR 1145. 


84-4727. (5215.1) Delinquent tax—sales of property taxed or specially 
assessed by cities or towns. Whenever, in a city or town whose treasurer 
collects its own taxes or special assessments, or both thereof, any such taxes 
or assessments shall become delinquent, no tax sale shall be held by such city 
or town treasurer therefor, but such city or town treasurer must, within 
ten (10) days after the date the same become delinquent, certify all such 
delinquent taxes and assessments to the county treasurer of the county 
in which the city or town is situated. Such certificate shall contain the 
description of each lot or parcel of land on which any tax or assessment 
has become delinquent, the name and address of the person to whom 
assessed, the date when the same became delinquent, the amount of the 
delinquent tax or assessment, the penalty to be added thereto, and the 
total amount of such delinquent tax or assessment with penalty added. 
If any special assessment is payable in installments and any installment 
thereof becomes delinquent, the amount of such delinquent installment 
shall be included in such certificate, provided, however, that if the city 
or town council, by the adoption of an appropriate resolution shall declare 
the whole of the assessment remaining unpaid to be delinquent, as provided 
in section 11-2238, then the whole of the assessment remaining unpaid shall 
be included in such certificate. 

Upon receipt of such certificate the county treasurer shall enter such 
delinquent taxes and assessments in the delinquent tax list of the county, 
and the county treasurer in selling property for delinquent taxes must 
include all such city and town delinquent taxes and assessments, there 
being but one sale for each piece of property, such sale to cover the agegre- 
gate of such city or town, county and state taxes and special assessments, 
with the penalties, interest and costs provided by law. 


History: En. Sec. 1, Ch. 148, L. 1927. the county certain assessments for special 


city improvements which became delin- 
quent on a city lot after the county had 
bought it in at a tax sale that special 
assessments are not taxes within the mean- 
ing of section 84-4161, that therefore the 


Operation and Effect 


Held in an action in mandamus to com- 
pel a county treasurer, under this section 
to spread upon the delinquent taxroll of 
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liens of such assessments were extin- 
guished upon issuance of the tax deed, and 
hence that the county treasurer could not 


be compelled to spread the assessments 
upon his records. State v. Jeffries, 83 
M 111, 114, 270 P 638. 


84-4728. (5215.2) Collection of delinquent taxes by cities authorized. 
All cities in the state of Montana, who by ordinance provide for the eollec- 
tion of city taxes and assessments, are hereby authorized and empowered to 
solicit payment, ask for, receive and receipt for delinquent taxes and assess- 
ments due any such city, and upon receipt of payment thereof by the city 
treasurer of such city, it shall be the duty of such city treasurer to imme- 
diately certify to the county treasurer of the county in which such city 
is situated, the fact of such payment with the amount thereof, a descrip- 
tion of the property charged with such delinquent taxes or assessments so 
paid and the name of the person to whom the same were assessed; pro- 
vided, however, that nothing in this act is intended to or shall prevent 
the county treasurer of the county in which such city is situated to collect 
such delinquent taxes or assessments, but is intended as an aid to the 
eollector of such delinquent taxes and assessments. 


History: En. Sec. 1, Ch. 145, L. 1933. 


84-4729. (5216) Fixing amount of tax levy—certification to county or 
city clerk. The council must on or before the second Monday of August 
of each year, by resolution, determine the amount of the city or town taxes 
for all purposes, to be levied and assessed on the taxable property in the city 
or town, for the current fiscal year and the city or town clerk must at once 
certify to the county clerk a copy of such resolution and the county treas- 
urer must collect said taxes as in this chapter provided. Provided, that in 
cities where the council has provided by ordinance for the collection of 
such taxes by the city treasurer, the city clerk must certify a copy of 
such resolution to said city treasurer. 


History: En. Sec. 379, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4872, Pol. C. 1895; 
amd. Sec. 1, p. 224, L. 1897; re-en. Sec. 
3358, Rev. C. 1907; amd. Sec. 1, Ch. 1, L. 
1919; amd. Sec. 1, Ch. 9, Ex. L. 1919; amd. 
Sec. 1, Ch. 165, L. 1921; re-en. Sec. 5216, 
R. C. M. 1921; amd. Sec. 1, Ch. 49, L. 1925. 


Operation and Effect 


The requirement of this section that 
after the city council had determined the 
amount of city taxes to be levied on city 
property for all purposes, the city clerk 
must certify the resolution passed by the 
council in that behalf to the county clerk, 
held to have been sufficiently complied 
with by his attestation, the terms, “cer- 
tify” and “attest” meaning substantially 


84-4730. (5217) Fiscal year. 


the same thing, to-wit, that what ap- 
pears in the instrument is genuine or true. 
Morse v. Kroger et al., 87 M 54, 59, 285 
P 185. 


References 


Cited or applied as section 4872, polit- 
ical code, before amendment, in State ex 
rel. City of Butte v. Johnson, 16 M 570, 
571, 41 P 706; Town of White Sulphur 
Springs v. Pierce, 21 M 130, 132, 53 P 103; 
First Nat. Bank of Glendive v. Sorenson, 
65 M 1, 6, 210 P 900; State v. McFarlan, 
78 M 156, 161, 252 P 805. 


Municipal Corporations€—269(1). 
44 C.J. Municipal Corporations § 4378, 


The fiseal year of cities and towns com- 


mences on the first day of July of each year, and ends on the last day of 


June of each year. 


History: En. Sec. 4873, Pol. C. 1895; 
amd. Sec. 1, p. 224, L. 1897; re-en. Sec. 


3359, Rev. C. 1907; re-en. Sec. 5217, R. 
C. M. 1921; amd. Sec. 1, Ch. 25, L. 1927. 
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Cross-Reference 
sec. 11-1402. 


Municipal Coroprations€879. 
44 C.J. Municipal Corporations § 4109 et 
seq. 


Fiscal year, 


84-4731. (5218) Annual appropriation—manner and time of. making. 
The council must, during the month of July in each fiscal year, pass an ordi- 
nance to be known.as the “Annual appropriation for the ...........-2....--s:2------- 
Of ne eeesec-------------- for the fiscal year beginning July ri PO ko. Si which 
ordinance there must be appropriated enough money to ae the expenses 
or liabilities of the city or town for such fiscal year, and there must be 
specified therein the amount appropriated for each separate object or 
fund, and the salary or compensation to be paid to each officer of the 
city or town. 


History: En. Sec. 380, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4874, Pol. C. 1895; 
re-en. Sec. 3360, Rev. C. 1907; re-en. Sec. 
5218, R..C. M. 1921; amd. Sec. 2, Ch. 25, 
L..1927. 


a contract, does not make the city liable 
therefor, since the contract out of which 
the liability arose is void, and no lawful 
authority to pay it exists. State ex rel. 
Helena W. W. Co. v. City of Helena, 24 
-M 521, 537, 63 P 99. 

Operation and Effect 

The fact that the city council, in ac- 
cordance with this section, appropriated 
a sum to pay for water furnished under 44 C.J. Municipal Corporations § 4119. 


84.4732. (5219) Road poll-tax. All able-bodied male inhabitants of a 
city or town, between the ages of twenty-one and forty-five years, must pay 
an annual read poll-tax not exceeding three dollars. 


Municipal Corporations¢—890. 


History: En. Sec. 4875, Pol. ©. 1895; 
re-en. Sec. 3361, Rev. C. 1907; re-en. Sec. 
5219, R. C. M. 1921. 


NOTE.—tThis section held a violation of 
section 4, article XII. of the Constitution 
in that the legislature levied directly a 
road tax of $3.00. Opinions of Attorney 
General Vol. 18, No. 178. 


Cross-References 


Fire department members exempt from 
poll tax, sec. 11-2004. 

Militia men exempt from poll tax, sec. 
77-403. | 


Exclusive Jurisdiction Over Street Work 


With relation to work to be done upon 
the streets of a city, such streets are with- 


in the exclusive jurisdiction of the muni- 
cipality through its council. State ex rel. 
City of Butte v. Healy, 105 M 227, 231, 
70 P 2d 437. 


References 


Cited or applied as section 4875, polit- 
ical code, in Snook v. City of Anaconda, 
26 M 128, 134, 66 P 756; as section 3361, 
revised codes, in Ford v. City of Great 
Falls, 46 M 292, 304, 127 P 1004. 


Highways@=150. . 
40°C.J.S. Highways § 306. 
51 Am. Jur. 435,°Taxation, § 412. 


Poll tax as property..or privilege tax. 
103 ALR 103. 


84-4733. (5220) List of persons liable for poll-tax. The city clerk must 
make a list of all persons liable for such tax, and present the same to the 
council for inspection and correction at a regular or special meeting to be 
held not later than the third Monday of May. On or before the first regular 
meeting in June the council must direct a copy of such list, as corrected, 
certified by the clerk, to be deliveredto the city treasurer, and the city 
treasurer must Porthwitli collect such taxes from the persons named in the 
list, and from such other persons liable for the same as he may add 
thereto; provided, that any person who is assessed for a property tax in 
the city may pay such poll-tax at the time he pays his general tax, and in 
such case the poll-tax shall be.added upon the assessment list to other 
taxes of persons liable therefor paying taxes upon real and personal 
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property, by the county clerk upon a list of the names of persons liable 
for the same being certified to by the city clerk. 


History: En. Sec. 436, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4876, Pol. C. 1895; 
amd. Sec. 1, p. 224, lL. 1897; re-en. Sec. 
5362, Rev. C. 1907; re-en. Sec. 5220, R. C. 
M. 1921. 


References 


Cited or applied as section 4876, polit- 
ical code, before amendment, in Snook v. 
City of Anaconda, 26 M 128, 134, 66 P 756. 


84-4734, (5221) Powers of city clerk and treasurer. The city or town 


clerk, in making such list, and the city or town treasurer in collecting such 
tax, have the same powers in reference thereto as the county assessor and 
county treasurer have in assessing and collecting the poll-tax provided for 


in sections 84-4201 to 84-4214. 


History: Hn. Sec. 4877, Pol. C. 1895; 
re-en. Sec. 1, p. 225, L. 1897; re-en. Sec. 
3363, Rev. C. 1907; re-en. Sec. 5221, R. C. 
M. 1921; amd. Sec. 1, Ch. 47, L. 1937. 


84-4735. 


References 


Cited or applied as section 4877, politi- 
cal code, before amendment, in Snook v. 
City or Anaconda, 26 M 128, 134, 66 P 756. 


(5222) Poll-tax—how expended. The money so collected 


must be expended for street purposes in the city or town. No street or alley 
in a city or town is a county road or a part thereof, nor constitutes a part 


of a road district of a county. 


History: En. Sec. 4878, Pol. C. 1895; 
re-en. Sec. 3364, Rev. C. 1907; re-en. Sec. 
5222, R. C. M. 1921. 


Exclusive Jurisdiction Over Street Work 
With relation to work to be done upon 
the streets of a city, such streets are with- 
in the exclusive jurisdiction of the muni- 
cipality through its council. State ex rel. 


84-4736. 


(5223) Work on the streets, etc. 


City of Butte v. Healy, 105 M 227, 231, 70 
P 2d 437. 


References 

Cited or applied as section 4878, polit- 
ical code in Snook y. City of Anaconda, 26 
M 128, 134, 66 P 756; as section 3364, 
revised codes, in Ford v. City of Great 
Falls, 46 M 292, 304, 127 P 1004. 


The council has power to 


order any work provided in this code to be done upon the streets, alleys, or 


public places of a city or town. 


History: En. Sec. 4879, Pol. C, 1895; 
re-en. Sec. 3365, Rev. C. 1907; re-en. Sec. 
5223, R. C. M. 1921. 


References 


. Cited or applied as section 4879, polit- 
ical code, in Snook v. City of Anaconda, 


26 M 128, 134, 66 P 756; as section 3365, 
revised codes, in Ford v. City of Great 
Falls, 46 M 292, 304, 127 P 1004. 


Municipal Corporations€=269 (2). 
40 C.J. Highways § 228 et seq. 


84-4737. (5224) License tax may be levied. The council may, by ordi- 


nance, license all industries, pursuits, professions and occupations, as pro- 
vided in section 11-904, and the city treasurer must collect. the same in the 
manner and at the time prescribed by ordinance. The city clerk must issue 


such licenses. 


History: En. Sec. 4900, Pol. C. 1895; 
re-en. Sec. 3366, Rev. C. 1907; re-en. Sec. 
5224, R. C. M. 1921. 


Operation and Effect 

What is a reasonable license fee must 
depend largely upon the sound discretion 
of the city council, having reference to 
the circumstances and necessities of the 
case. Unless, however, the amount is mani- 
festly unreasonable, in view of its pur- 


pose as a regulation, the court will not 
adjudge it a revenue measure. City of 
Bozeman v. Nelson, 73 M 147, 155, 237 
P 528. 


Licenses€—54. 

37 C.J. Licenses § 16 et seq. 

37 Am. Jur. 956, Municipal Corporations, 

§ 305 et seq. 

Validity of ordinance interfering with 
privacy in restaurants. 5 ALR 965. 
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Regulations concerning location of laun- 
dries. 6 ALR 1597. 

Public regulation or authorization of gas 
filling stations. 18 ALR 101. 

Regulation of barbers. 20 ALR 1111. 

Licensing and regulation of pool and 
billiard rooms and bowling alleys. 20 
ALR 1482. 

Validity of ordinance in relation to un- 
dertaker or embalmers. 23 ALR 71. 


Regulation of junk dealer. 30 ALR 1427. 

Validity of regulations as to plumbers 
and plumbing. 36 ALR 1342. 

Public regulation of dry cleaning and 
dyeing establishments. 49 ALK 110. 

Municipal regulation of sale of poison, 
drugs, or medicines. 54 ALR 735. 


TAXATION 


Validity of ordinance fixing closing 
hours for certain kinds of business. 55 
ALR 242, 

Regulation of beauty shops or specialists. 
79 ALR 1126. 

Regulation of house to house canvassing 
by peddlers, etc. 88 ALR 183. 

Municipal regulation of electricians and 
the installation of electrical work. 96 
ALR 1506. 

Regulation and sale of newspapers on 
the streets. 107 ALR 1275. 

Regulation of auctions and auctioneers. 
111 ALR 473, 

Regulation of tourist or trailer camps. 
115 ALR 1398. 

Regulation of the sale of flowers or 
florist business. 124 ALR 547. 


CHAPTER 48 
FREIGHT LINE COMPANIES GENERAL PROPERTY TAX 


Section 84-4801. 


Freight line companies defined. 


Railroads to furnish record of mileage of freight line company cars, 


Determination of tax levy—statement of assessment and tax to be sent. 


Compelling attendance of officers of freight line companies—penalty. 


When tax becomes delinquent—penalty and interest—seizure and sale 


84-4802. Situs of cars for taxation purposes. 
84-4803. Freight line companies to file statements—contents. 
84-4804. 
84-4805. Construction of terms used in law relative to earnings. 
84-4806. Determination of value of freight line companies—assessment. 
84-4807. Procedure on failure to file statement. 
84-4808. 
companies—protest as prerequisite to action. 
84-4809. Tax on gross earnings may be paid in lieu of other taxes. 
84-4810. Retroactive nature of tax. 
84-4811. 
84-4812. Certification of valuation for taxation. 
84-4813. State treasurer to collect tax—exemption. 
84-4814. Repealing clause. 
84-4815. 
of property. 
84-4816. Legal proceedings to enforce payment of tax. 
84-4817. Disposition of proceeds of tax. 
(2097 ROM'35) | 
Si 49, 137 94-4801. (2097) Freight line companies defined. Any person or per- 
ecs, L- | 
PP. 288-295 


sons, joint-stock company, association, or corporation, wherever organized 


or incorporated, engaged in the business of operating cars, or engaged in 
the business of furnishing or leasing cars, not otherwise listed for taxation 
in Montana, for the transportation of freight (whether said cars be owned 
by such company or any other person or company) over any railway line 
or lines, in whole or in part within this state, such line or lines not being 
owned, leased, or operated by such company, whether such cars be termed 
flat, coal, ore, tank, stock, gondola, furniture, or refrigerator-car, or by 
some other name, shall be deemed a freight line company. 


History: En. Sec. 1, Ch. 5, Ex. L. 1919; 
re-en. Sec. 2097, R. C. M. 1921. 


Operation and Effect 


Where foreign corporation was not en- 
gaged in transportation of commodities 
within state but owned freight cars which 
were furnished to common earriers, corpo- 
ration’s cars were not taxed in proportion 


to amount of and actual physical pres- 
ence and use within several taxing dis- 
tricts of state, freight cars owned by oth- 
ers were taxed on different basis and state 
did not levy any tax against freight cars 
owned by railroads not operating within 
state but which were furnished for com- 
pensation to railroads operating within 
state, the tax against cars of foreign cor- 
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peu en was discriminatory and denied Taxation€-142, 146. 
ue process and equal protection. State . 
v. North American Car Corp., __ f ClatLterebion §§284), a0, 


164 P 2d 161, 166. 51 Am. Jur. 776, Taxation, §§ 870 et seq. 


84-4802. (2098) Situs of cars for taxation purposes. For the purpose 
of taxation, all cars used exclusively within this state, or used partially (2098 ROM'9S) 
within and without this state, are hereby declared to have a situs in the shan 49, ai 
state, the value of such property, for the purpose of taxation, to be deter- *” lea 
mined as provided in the three succeeding sections of this code. 


History: En. Sec. 2, Ch. 5, Ex. L. 1919; 
re-en. Sec. 2098, R. C. M. 1921. 


84-4803. (2099) Freight line companies to file statements—contents. | ,, ..3 
Every freight line company as hereinbefore defined shall annually, between New, Matter 


the first and thirtieth day of April, under the oath of the person consti-. Secs U1 
tuting such company, if a person, or under the oath of the president, secre- 

tary, treasurer, superintendent, manager, or chief officer of such association, 
joint-stock company, or corporation, file with the state board of equaliza- 

tion, a statement in such form as the state board of equalization may re- 

quire and prescribe, showing the following: 

1. The name of the person or persons, association, joint-stock com- 
pany or corporation. 

2. Under the laws of what state or country organized or existing. 

3. The location of its principal office. 

4. The location of its principal office in this state, if any. 

5. The name and postoffice address of the president, secretary, audi- 
tor, treasurer, superintendent, general manager, or chief officer. 

6. The total gross earnings received from all sources from the opera- 
tion of such freight line company within this state for the year next pre- 
ceding the first day of January. 

7, The aggregate number of miles traveled within the state of Mon- 
tana by its cars during the preceding calendar year and the aggregate 
number of miles over each railroad in the state; and the total number of 
miles traveled by its cars during the preceding calendar year wherever 
operated. 

8. The average number of miles traveled by the cars of each class of 
its cars during the preceding year. The number of cars necessary for the 
mileage traveled within the state of Montana under the circumstances that 
ordinarily attend the use of such cars, and where different classes of cars 
are used by said company, as to the matters embraced in this and the pre- 
ceding paragraph, it shall furnish the required information as to each class 
of said cars on the forms prescribed and furnished by the state board of 
equalization. 

9 The full and true value on the first day of January next preceding, 
of the said number of cars necessary to provide for the mileage to be re- 
ported as required by paragraph seven (7) of this section. 

10. The real estate, personal property, structures, machinery, fix- 
tures, and appliances, owned by said company, within the state, and the 
location and the actual value thereof, and in what county, municipality, 
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84-4805 | 
(2100 RCM’85) 


ew Matter 


ae *49, 137| 


Secs. 1-1 
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road district, school district or other taxing district where the same was 
located on the first day of January next preceding. 

11. Showing in detail for the year preceding the first day of January: 
The total gross earnings of the company. 
Net income for such year and the amount of dividends declared. 
The cost of operating the company. 
Capital stock authorized; capital stock paid in; number of 
shares of stock issued; amount owned by the company and 
par value per share. 

EK. Funded debt. 

12. Such other facts and information as the state board of equalization 

may require in the form of return prescribed by it. 


History: En. Sec. 3, Ch. 5, Hx. L. 1919; Taxation€—388, 392. 
amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. 61 C.J. Taxation §§ 855, 861. 
2099, R. C. M. 1921; amd. Sec. 1, Ch. 185, 
L. 1925; amd. Sec. 1, Ch. 26, L. 1935. 


Sane 


84.4804, (2099.1) Railroads to furnish record of mileage of freight line 
‘company cars. That it shall be the duty of all railroads operating in the 
state of Montana to furnish to the state board of equalization, on blanks to 
be furnished by the said board to the railroad companies operating in the 
state of Montana, a true and accurate record of the car mileage made by the 
ears of the said freight line companies over their rails within the state 
of Montana during the preceding calendar year, said reports to be duly 
attested by the proper officers of said railroad companies and which shall 
be filed in the office of the state board of equalization on or before the first 
day of May of each calendar year. 
History: En. Sec. 2, Ch. 26, L. 1935. 


84-4805. (2100) Construction of terms used in law relative to earnings. 
That terms “total gross earnings received from all sources from the opera- 
tion of such freight line company within this state,” and “total gross earn- 
ings,” wherever used in this act, are hereby declared and shall be construed 
to mean all earnings on business beginning and ending within the state, and 
a proportion, based upon the proportion of mileage over which said business 
is done, of all earnings on all interstate business passing through or into or 
out of this state. 


History: En. Sec. 4, Ch. 5, Ex. L. 1919; 
re-en. Sec. 2100, R. C. M. 1921. 


84-4806. (2101) Determination of value of freight line companies— 


7 assessment. The state board of equalization shall, on or before the first 


Monday of June each year, proceed to ascertain and determine from such 
statements and reports the average number of cars within the state, of each 
freight line company for the twelve months preceding January first of each 
year and shall determine the full and true value of such cars that are 
habitually employed within this state and in arriving at the value of such 
cars, said board shall take into consideration the number of cars required to 
make the total mileage of the cars of each company for the period of one 
year and shall also take into consideration the gross earnings and net income 
of the company for preceding years, also the organic relation of the prop- 
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erty in the state to the whole system and such other facts as may be per- 
tinent, all of which shall be considered by the board in fixing the value of 
the property of such companies. After determining the value of the property 
of such company within this state, the state board of equalization shall 


assess the property of said companies at their full and true value as so 
determined. | 


History: En. Sec. 5, Ch. 5, Ex. L. 1919; Constitutionality 
amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. 
2101, R. C. M. 1921; amd. Sec. 2, Ch. 185, 
L. 1925; amd. Sec. 1, Ch. 75, L. 1931; amd. 
Sec. 3, Ch. 26, L. 1935. 


For a discussion of the constitutionality 
of this section before its amendment by 
chapter 26, laws 1935, see Fruit Growers 
Express Co. v. Brett, 94 M 281, 287 et 
seq., 22 P 24.171. 


84-4807. (2102) Procedure on failure to file statement. In case of 
failure or refusal of any freight line company to make and file a statement 
required by section 84-4803 or to furnish the state board of equalization any 
information required by it, the said board shall inform itself as best it may, 
on the matters necessary to be known in order to determine the value of 
the property of such freight line company within this state. 


History: En. Sec. 6, Ch. 5, Ex. L. 1919; 2102, R. C. M. 1921; amd. Sec. 4, Ch. 26, L. 
amd. Sec. 1, Ch. 146, L. 1921; re-en.-Sec. © 1935. 


84-4808. (2103) Determination of tax levy—statement of assessment 
and tax to be sent companies—protest as prerequisite to action. It shall be 
the duty of the state board of equalization and it is authorized each year, 
to determine the rate of tax levy against the property of such companies 
which shall be equal, as nearly as may be, to the average rate of all general 
taxes, state, county, municipal, school and local, levied throughout the sev- 
eral taxing districts of the state for the preceding year and the average rate 
as so determined is hereby levied against the property of such companies. 


The state board of equalization shall, on or before the first day of June 
in each year, mail to each freight lme company a statement showing the 
total assessed value and the taxable value of the property of such company 
for such year, as ascertained and determined by the state board of equal- 
ization, together with the amount of the tax determined by the state board 
of equalization, and such freight lime company may, at any time before 
the third Monday in June, file with said state board of equalization a pro- 
test, in writing, against such determination or assessment, or both, and the 
state board of equalization may, on the filing of such protest, or on its own 
motion, review and correct its findings in such manner as it may deem to 
be just and proper ; provided, however, that no action of any kind shall be 
instituted or maintained by any freight line company to enjoin the sale 
of any property seized by the state treasurer on account of the nonpayment 
of any such tax, or to recover any tax, or any portion thereof, paid under 
protest, unless such freight line company shall have filed with said board a 
protest, in writing, in the manner and form and within the time provided 


in this section. 


History: En. Sec. 7, Ch. 5, Ex. L. 1919; Operation and Effect 


. . 1, Ch. 146, L: 1921; re-en. Sec. Where foreign corporation was not en- 
re apt M. 1921; amd. Sec, 3, Ch. 185, gaged in transportation of commodities 
L 1925: amd. Sec. 5, Ch. 26, L. 1935. within state but owned freight cars which 

° PY . i! 
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were furnished to common carriers, cor- for compensation to railroads operating 
poration’s cars were not taxed in propor- within state, the tax against cars of for- 
tion to amount of and actual physical eign corporation was discriminatory and 
presence and use within several taxing denied due process and equal protection. 
districts of state, freight cars owned by State v. North American Car Corp., _. M 
others were taxed on different basis and W__, 164 P 2d 161, 166. 

state did not levy any tax against freight 
cars owned by railroads not operating TaxationG—388, 392, 407, 461. 

within state but which were furnished 61 C.J. Taxation §§ 855, 861, 863, 1008. 


(2108. ROM | 84-4809. (2103.1) Tax on gross earnings may be paid in lieu of other 

ie taxes. In lieu of the foregoing tax and in place thereof, each freight line 

Pp. 288-295 ~~ eompany whose cars are habitually employed within this state, may, in the 
discretion of the state board of equalization, be required to pay a tax of five 
per cent (5%) of its total gross earnings within this state for the year 
preceding the first day of January, as determined by said board, which tax 
shall be in lieu of all other taxes upon its property within this state. Said 
tax to be determined, noticed, and paid at the time and in the manner pro- 
vided in this act. 


History: En. Sec. 6, Ch. 26, L. 1935. TaxationG-142, 146. 
61 C.J. Taxation §§ 294, 309. 


(1002 RCM = «4.4810. (2103.2) Retroactive nature of tax. If any freight line com- 
a pany has failed to pay a tax upon its property within this state or any of 
PP. 288-295 its property has escaped taxation for any year or years within four years 
preceding the passage and approval of this act, then, and in that event, the 
state board of equalization shall at the time of assessing the property of any 
such freight line company for the year 1935, or at any subsequent time, fix 
and determine the value of the property of such company and assess the 
same and levy a tax thereon for each year or years its property has escaped 
taxation in the manner as far as practicable and in the amount, as required 
by this act. It being the intention of this legislature that this act shall be 


retroactive to this extent. 


History: En. Sec. 7, Ch. 26, L. 1935. Taxation¢€—58. 
84-4811 61 C.J. Taxation § 122. 
fun ears 
SL. °49, C. 137 84-4811. (2104) Compelling attendance of officers of freight line compan- 
PP. 288-295 


ies—penalty. The state board of equalization, or Montana tax commission if 
such commission be created by this assembly, shall have power, by subpoena, 
to require the president, secretary, auditor, treasurer, superintendent, man- 
ager, chief officer, agent, receiver, or other officer or employee of a freight 
line company, to attend before the state board of equalization, or Montana 
tax commission if such commission be created by this assembly, and to bring 
with him for inspection by the state board of equalization, or Montana tax 
commission if such commission be created by this assembly any books, 
papers, or documents in his possession, or under his control, in any manner 
affecting, and to testify under oath concerning any matter relating to the 
organization or business of such freight line company. Any member of the 
state board of equalization, or Montana tax commission if such commission 
be created by this assembly, is authorized and empowered to administer 
such oath. Any person who shall fail, neglect or refuse to attend before 
the state board of equalization, or Montana tax commission if such commis- 
sion be created by this assembly, when subpoenaed so to do, or who shall 
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fail, neglect, or refuse to bring with him and submit for inspection by the 
state board of equalization, or Montana tax commission if such commission 
be created by this assembly, any books, papers, or documents in his posses- 
sion, or under his control, affecting the organization or business of such 
freight line company, or who shall refuse to testify, or refuse to answer 
any question which may be asked him concerning the organization or busi- 
ness of such freight line company, shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, shall be fined not less than one hundred 
dollars, and not more than one thousand dollars. 


History: En. Sec. 8, Ch. 5, Ex. L. 1919; 
amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. 
2104, R. C. M. 1921. 


84-4812. (2105) Certification of valuation for taxation. The state 
board of equalization shall, immediately after the first day of July, or, if a 
protest has been filed by any freight line company, immediately after the 
state board of equalization has finally acted thereon, enter in a book pro- 
vided for that purpose, the amount of the total gross earnings of each and 
every freight line company for the year preceding the first day of January, 
the valuation of the cars of such freight line company for taxation in this 
state, and the amount of the tax assessed and levied against such ears, as 
ascertained, determined, fixed, assessed, and levied by such state board of 
equalization, and the state board of equalization shall, immediately there- 
after certify the same to the state treasurer as the value for taxation of 
all cars operated, furnished or leased by such freight line company in this 
state, and the amount of the tax levied and assessed against the same. 


History: En. Sec. 9, Ch. 5, Ex. L. 1919; 2105, R. C. M. 1921; amd. Sec. 4, Ch. 185, 
amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. UL. 1925. 


84-4813. (2106) State treasurer to collect tax—exemption. It shall be 
the duty of the state treasurer, not later than five o’clock p. m. of the 
thirtieth day of November, to collect from each freight line company the 
amount of the tax levied and assessed against the cars of each such freight 
line company, as certified to the state treasurer by the state board of 
equalization, or Montana tax commission if such commission be created by 
this assembly, which tax shall be in lieu of all other taxes on said cars of 
any freight line company paying the same; provided, however, that the pay- 
ment of such tax shall not exempt such freight lme company, if a corpora- 
tion, from the payment of any corporation license tax required to be paid 
by corporations doing business in this state. 


History: En. Sec. 10, Ch. 5, Ex. L. 1919; References 
amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. State v. North American Car Corpora- 
2106, R. C. M. 1921. tion, __ M ___, 164 P 2d 161, 167. 
TaxationG—550. 


61 C.J. Taxation § 1304 et seq. 


84-4814. (2107) Repealing clause. All acts and parts of acts in conflict 
herewith are hereby repealed; provided, however, that any and all taxes 
levied and assessed under the provisions of chapter 5, session laws extra- 
ordinary session sixteenth legislative assembly, and which have not been 
paid and have become delinquent, shall be collected under, and all of the 
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provisions of such chapter shall apply to the collection thereof in the same 
manner as though none of the provisions of such chapter had been amended 


by this act. 
History: En. Sec. 2, Ch. 146, L. 1921; Taxation€=58. 
re-en. Sec, 2107, R, C. M. 1921, 61 C.J. Taxation §§ 120 et seq. 


7 
ea 
a Fae 84-4815. (2108) When tax becomes delinquent—penalty and interest— 
Pp. 288-295 seizure and sale of property. If any tax required to be paid by any freight 
line company under the provisions of this act shall not be paid before five 
o'clock p. m. of the thirtieth day of November, such tax shall become de- 
linquent, and the state treasurer shall add thereto a penalty of ten per cent. 
thereof, and such tax, with the penalty added thereto, shall bear interest at 
the rate of twelve per centum per annum until paid, and the state treasurer 
shall seize personal property belonging to such freight line company found 
within this state sufficient to pay the amount of such tax, with penalty and 
interest. The state treasurer, immediately after seizing said property, 
shall proceed to advertise such property for sale by publishing a notice 
for at least two times in a newspaper published in Lewis and Clark 
county, which notice shall describe the property seized, the amount of the 
tax and penalty for which the property has been seized, and the time, day, 
and place when and where said property will be sold, and if the said tax 
and penalty, with the interest due thereon, is not paid before the time 
appointed for such sale, which shall not be less than ten days after the 
first publication of such notice, the state treasurer shall proceed to sell 
such property, or so much thereof as may be necessary, to pay such tax, pen- 
alty, interest, and the costs of such seizure and sale, at public auction to 


the highest bidder. 
History: En. Sec. 11, Ch. 5, Ex. L. 1919; TaxationG=526, 582, 840. 
re-en. Sec. 2108, R. C. M. 1921. 61 C.J. Taxation §§ 1238 et seq., 1372 et 


seq., 2128 et seq. 


84-481 | 84-4816. (2109) Legal proceedings to enforce payment of tax. If the 
Sa state treasurer is unable to find within this state sufficient personal property 
PP. akdidos ” belonging to such company charged with such tax to pay such tax, with the 
penalty and interest thereon, he shall notify the attorney general of the 
amount of such delinquent tax, with penalty and interest accrued thereon, 
and it shall be the duty of the attorney general to institute an action in 
the district court of Lewis and Clark county to collect the same, and upon 
the institution of any such action an attachment may be issued and any 
real estate owned by such freight line company may be attached. 


History: En. Sec. 12, Ch. 5, Ex. L. 1919; TaxationCG—585, 
re-en. Sec. 2109, R. C. M. 1921. 61 C.J. Taxation § 1377. 


(2i10_ROM’35) | 84-4817. (2110) Disposition of proceeds of tax. All taxes collected 
SL.” 49 19 under the provisions of this act shall be credited to the common school in- 
PP. 288-295  eome and interest fund. 


History: En. Sec. 13, Ch. 5, Ex. L.1919; and interest fund did not remove it from 
re-en. Sec. 2110, R. C. M. 1921; amd. Sec. constitutional limitation on levies for 
1, Ch. 134, L. 1933. state purposes. State v. North American 

Operation and Effect — Car Corp., _._ M __, 164 P 2d 161, 167. 

The fact that state tax imposed on d 
foreign corporation’s freight cars in state Taxation€906%. 
went into state common school income 61 C.J. Taxation § 2234 et seq. 
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CHAPTER 49 
INCOME TAX 


Income tax—definitions. 


84-4902. Rate of income tax. 

84-4903. Tax on nonresident. 

84-4904. Tax is personal debt due state. 

84-4905. Inventories may be required. 

84-4906. Computation of net income. 

84-4907. Gross income, what included in. 

84-4908. Deductions allowed in computing net income. 

84-4909. Nondeductible items in computing net income. 

84-4910. Exemptions—change of status of taxpayer—death of taxpayer during 
taxable year. 

84-4911. Income tax involving partnership—partnership statements, when required. 

84-4912. Tax on beneficiaries or fiduciaries of estates or trusts. 

84-4913. Information agents’ duties. 

84-4914. Persons required to make return—when deductions not allowed non- 
resident. 

84-4915. Effect of changing resident status. 

84-4916. Partnership return. 

84-4917. Return of fiduciary. 

84-4918. Change of basis for computing income—rate of tax. 

84-4919. Time for filing—affidavit—forms. 

84-4920. Revision of return—time for determining tax—examination of records 
and persons. 

84-4921. Oaths may be administered by board members and employees. 

84-4922. Revision—application—hearing—adjustment. 

84-4923. Review of board’s findings on application for revision—appeal to su- 
preme court. 

84-4924. Penalties for violations of act. 

84-4925. Payment of tax—penalty and interest—refund of excess payment. 

84-4926. Deferment of collection of income tax of persons in military service— 
statute of limitations suspended. 

84-4927. District court may grant stay of enforcement—no fines and penalties 
accrue during stay. 

84-4928. Levy upon and sale of property for payment of income taxes. 

84-4929. Action by attorney general. 

84-4930. Board authorized to make rules and regulations. 

84-4931. Divulging information unlawful—exceptions—penalty. 

84-4932. Construction of net income. 

84-4933. Method of figuring gain or loss. 

84-4934. Entire gain or loss to be recognized. 

84-4935. Exchange of property without gain or loss, effect of. 

84-4936. Income tax statute—reference—definition. 

84-4937. Credit allowed resident and nonresident taxpayers for income taxes 
imposed by foreign states. 

84-4901. (2295.1) Income tax—definitions. For the purpose of this act 


unless otherwise required by the context: 
(1) The word “board” means the state board of equalization. 


(2) The word “taxpayer” includes any person or fiduciary subject to a 
tax imposed by this act, and does not include corporations. 


(3) The words “taxable year” mean the calendar year, or the fiseal 
year ending during such calendar year, upon the basis of which the net in- 
come is computed under this act, and include the period for which such re- 
turn is made if made for a fractional part of such year under the provisions 
of this act or under regulations prescribed by the board. The words “fiscal 
year” mean an accounting period of twelve (12) months, ending on the last 
day of any month other than December thirty-first. 
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(4) The word “fiduciary” means a guardian, trustee, executor, ad- 
ministrator, receiver, conservator, or any person whether individual or 
corporate, acting in any fiduciary capacity for any person, trust or estate. 

(5) The word “paid” for the purposes of the deductions and credits 
under this act means paid or accrued or paid or incurred, and the terms 
“paid or incurred” and “paid or accrued” shall be construed according to the 
method of accounting upon the basis of which the net income is computed 
under this act. The term “received” for the purpose of computation of net 
income under this act, means received or accrued and the term “received 
or accrued” shall be construed according to the method of accounting upon 
the basis of which the net income is computed under this act. 

(6) The word “resident” applies only to natural persons and includes 
for the purpose of determining liability to the tax imposed by this act with 
reference to the income of any taxable year, any person domiciled in the 
state of Montana, and any other person who maintains a permanent place 
of abode within the state even though temporarily absent from the state and 
has not established a residence elsewhere. 

(7) The word “dividend” means any distribution made by a corpora- 
tion out of its earnings or profits to its shareholders or members, whether in 
cash or in other property or in stock of the corporation, other than stock 
dividends as herein defined. “Stock dividends” means new stock issued, for 
surplus or profits capitalized, to shareholders in proportion to their previous 
holdings. 

(8) The words “foreign country” or “foreign government” mean any 
jurisdiction other than one embraced within the United States. The words 
“United States” include the states, the territories of Alaska and Hawaii, and 
the District of Columbia. 

(9) The words “information agents” include all individuals, corpora- 
tions, associations and partnerships, in whatever capacity acting, including 
lessees, or mortgagors of real or personal property, fiduciaries, employers, 
and all officers and employees of the state, or of any municipal corporation 
or political subdivision of the state, having the control, receipt, custody, dis- 
posal or payment, of interest, rent, salaries, wages, premiums, annuities, 
compensations, remunerations, emoluments, or other fixed or determinable 
annual or periodical gains, profits and income with respect to which any 
person or fiduciary is taxable under this act. 

(10) The term “net income” means the gross income of a taxpayer less 
the deductions allowed by this act. 


History: En. Sec. 1, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 166, L. 1947. 


the tax on dividends, held, that no such 
substitution was made or intended, and 
ad valorem tax not repealed by income 
tax on dividends. Johnson v. Meagher 
County, 116 M 565, 568, 155 P 2d 750. 


Cross-Reference 
Rural electric cooperatives, exemption, 


sec. 14-528. 


Ad Valorem Tax on Bank Shares Not 
Repealed 

Where recovery of property or ad val- 
orem tax was attempted on the theory that 
national bank shares had been taxed under 
the income tax law, and that the legisla- 
ture had impliedly repealed the ad valorem 
method of taxing them and substituted 


Constitutionality 

The income tax law held constitutional. 
O’Connell v. State Board of Equalization, 
95 M 91, 25 P 2d 114; Mills v. State Board 
of Equalization et al., 97 M 13, 33 P 2d 
563. 


References 
Pomeroy v. State Board of Equalization 
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et al., 99 M 534, 45 P 2d 316; Poorman 
v. State Board of Equalization, 99 M 
543, 45 P 2d 307. 


TaxationG—104. 
61 C.J. Taxation § 2306 et seq. 


Meaning of “association” as used in 
Income Tax Act. 2 ALR 1606. 


Inhabitaney or residence within provi- 


84-4902. 


(2295.2) Rate of income tax. 


84-4902 


sion of income tax law as equivalent of 
domicil. 82 ALR 982. 

Power of state to extend its taxing 
power by its definition of residence or its 
declared policy of domesticating foreign 
corporations. 100 ALR 1216. 

Meaning of association or joint stock 
company within statute taxing associations 
or joint stock companies as corporations. 
108 ALR 340. 


There shall be levied, collected 


and paid for each taxable year upon the net income of every individual 
subject to this tax, after making allowance for exceptions and deductions, 
as hereinafter provided, a tax at the following rates, to-wit: 

(a) On the first two thousand dollars ($2,000.00) of net income, or any 
part thereof, at the rate of one per centum (1%) ; 


(b) 


On the second two thousand dollars ($2,000.00) of net income, or 


any part thereof, at the rate of two per centum (2%) ; 
(c) On the third two thousand dollars ($2,000.00) of net income, or 
any part thereof, at the rate of three per centum (3%) ; 


(d) 
the rate of four per centum (4%). 


History: En. Sec. 2, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 40, Ex. L. 1933. 


NOTE.—Subdivision “e’’ of this section, 
as amended by chapter 40, laws of the 
extraordinary session 1933-34, providing 
for a surtax, has been omitted as it was 
held unconstitutional in the case of Mills 
v. State Board of Equalization et al., 97 
M 138, 33 P 2d 563. 


Not Retrospective 


In the absence of any express provision 
in ch. 181, 1. 1933 (84-4901 et seq.) making 
the income tax law retrospective, this act 
may not be given retrospective action to 
deduct losses sustained on an investment 
in bonds before the act became operative, 
under statutory rule of construction set 
forth in sec, 12-201. State ex rel. Whitlock 
v. State Board of Equalization, 100 M 72, 
84, 45 P 2d 684. 


————__—____—_ 


Taxation©G—104. 

61 C.J. Taxation § 2332. 

Progressive rates, validity, 27 Am. Jur. 
331, Income Taxes, § 36. 

Income tax as “property” tax within 
constitutional limitations on taxation. 11 
ALR 313. 

Retroactive effect of income tax. 11 ALR 
518; 109 ALR 523 and 118 ALR 1153. 

Declaratory judgment as to liability to 
income tax. 19 ALR 1187. 

Domicil of taxpayer within state for 
only part of the taxable year as affecting 


On any net income in excess of six thousand dollars ($6,000.00) at 


computation of income tax. 93 ALR 1199 
and 126 ALR 455. 

Constitutionality of taxation of grantor 
on income of revocable trust and trust in- 
come distributable to him. 106 ALR 798. 

Exemption of charitable organization 
from income taxes. 108 ALR 302. 

Income tax in respect of amounts paid 
by third persons to trustee in bankruptcy 
of the taxpayer or garnished by his credi- 
tors. 146 ALR 62. 

Year as of which amounts received by 
lessor in advance from lessee are subject 
to income tax. 146 ALR 995. 

Income tax of corporate employee or 
officer in respect of stock of corporation 
sold to him at less than its value. 146 
ALR 1391. 

Trustor as subject to income tax in re- 
spect of income of irrevocable trust for 
charitable purposes. 148 ALR 1236, 

Income tax in respect of amount of 
property returned to donor, or applied for 
his benefit, by donee, pursuant to terms 
of gift. 149 ALR 638. 

Method of computing income tax, or 
failure to report taxable income, in earlier 
year as precluding or estopping taxpayer 
in computation of tax for later year. 149 
ALR 1150. 

Computation of losses or profits on sale 
of securities. 149 ALR 988. 

Income tax: year as of which interest 
should be returned by taxpayer who makes 
return on accrual basis. 150 ALR 754. 

What is an “income tax” within deduc- 
tion provisions of income tax statute. 151 
ALR 983. 
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84-4903. (2295.3) Tax on nonresident. A like tax is imposed upon 
every person not resident of this state which tax shall be levied, collected 
and paid annually, at the rates specified in section 84-4902, with respect to 
his entire net income as herein defined, except as hereinafter provided, from 
all property owned and from every business, trade, profession or occupation 
carried on in this state by such person. 


History: En. Sec. 3, Ch. 181, L. 1933. Constitutionality of discrimination be- 
tween domestic corporations as regards 
27 Am. Jur. 414, Income Taxes, §§ 139 taxation based on fact whether their busi- 


et seq. ness is wholly within state, or wholly out 
Income tax on nonresident as double of state, or partially within and partially 
taxation. 15 ALR 1334. without. 122 ALR 983. 
Income tax on nonresidents. 90 ALR State taxation in respect of business of 
a nonresidents and of foreign corporations 


Computation of income tax on nonresi- carried on both within and without the 
dent or foreign corporation. 90 ALR 484. © state. 130 ALR 1188. 


84-4904. (2295.4) Tax is personal debt due state. Every tax imposed 
by this act, and all increases, interest and penalties thereon, shall be from 
the time it is due and payable, a personal debt from the person or fiduciary 
liable to pay the same to the state of Montana. | 

History: En. Sec. 4, Ch. 181, L. 1933. 


84-4905. (2295.5) Inventories may be required. Whenever, in the 
opinion of the board, the use of inventories is necessary in order to determine 
clearly the income of any taxpayer, inventories shall be taken by such tax- 
payer upon such basis as the board may prescribe, conforming as nearly as 
may be to the best accounting practice in the trade or business and most 
clearly reflecting the income, except that the final closing return of a dece- 
dent must be made on an inventory basis regardless of the method previously 
used in calculating net income. The value of the closing inventory shall be 
the same as the value fixed for inheritance tax purposes regardless of the 
method previously used by the taxpayer in valuing his inventories, one (1) 
of the three (3) alternative methods provided for in section 84-4906 shall be 
used in changing from the cash to the inventory basis. 


History: En. Sec. 5, Ch. 181, L. 1933; Taxation€~363%. 
amd. Sec. 1, Ch. 167, L. 1947. 61 C.J. Taxation § 2334 et seq. 
27 Am. Jur. 428, Income Taxes, § 216. 


84-4906. (2295.6) Computation of net income. (1) The net income 
shall be computed upon the basis of the taxpayer’s annual accounting period 
(fiscal year or calendar year as the case may be), in accordance with the 
method of accounting regularly employed in keeping the books of such 
taxpayer; but if no such method of accounting has been so employed, or 
the method employed does not clearly reflect the income, the computation 
shall be made upon such basis and in such manner as in the opinion of the 
board does clearly reflect the income. If the taxpayer’s annual accounting 
period is other than a fiscal year as defined in this act, or if the taxpayer has 
no annual accounting period or does not keep books, the net income shall be 
computed on the basis of the calendar year. 


(2) If a taxpayer, with the consent of the board, changes his account- 
ing period from fiscal year to calendar year, from calendar year to fiscal 
year, or from one fiscal year to another, or changes from one accounting 
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method to another, the net income shall, be computed on the basis of such 
new accounting nexiods or new method of accounting, subject. to the pro- 
visions of sections 84-4918 and 84-4919. 

(3) If the taxpayer, with the consent of the board, changes his method 
of calculating his taxable income from the cash basis to the inventory basis 
or if the change is made by the board a full opening and closing inventory 
shall be required in the year of the change. One (1) of the three (8) alterna- 
tives shall be used in computing the tax: 

(a) The total opening inventory shall be returned as income in the 
year of the change. 

(b) The total opening inventory shall be offset by the cost of purchases 
(if they have not been charged to expenses) and the balance of the open- 
ing inventory shall be returned as income in the year of change. 

(c) The total opening inventory shall be offset by the cost of purchases 
(if they have not been charged to expenses) and the balance of the opening 
inventory shall be allocated to the year produced or raised; provided that 
any portion of the opening inventory which is not allocated to the first two 
(2) preceding years shall. be allocated to the third (3rd) preceding year, 
and the income so allocated shall be taxed at the rates in effect for the year 
to which allocated. 

(d) Application for change of accounting period or accounting method 
shall be made to the board within ninety (90) days after the beginning of 
the taxable year. to be covered by the next return. 

(e) <A taxpayer who regularly sells or otherwise disposes of personal 
property or makes casual sales of real estate where not more than thirty 
(30%) per cent is collected in the year of sale on the installment plan, may 
return as income therefrom in any taxable year, that proportion of the in- 
stallment payments actually received in that year which the total profit 
realized, or to be realized, when the payment is completed bear to the total 
contract price. If the taxpayer disposes of his installment contract or 
changes from a resident to a nonresident, the installment privilege is re- 
voked and the balance of the profits immediately become taxable, proper 
adjustments to be made for discounts or premiums involved in the sale of 
such contracts. 


History: . En. Sec. 6, Ch. 181, L. 1933; 
amd. Sec. 2, Ch. 167, L. 1947. 


Income tax of corporate employee or 
officer in respect. of stock of corporation 
sold to him at less than its value. 146 ALR 


Income tax in respect of amount of 
property returned to donor, or applied for 
his benefit, by donee, pursuant to terms 
of gift. 149 ALR 638. 

Income tax: year as of which interest 
should be returned by taxpayer who makes 
return on accrual basis. 150 ALR 754. 


1391. 

84-4907. (2295.7) Gross income, what included in. The term Bipss Wd 
income; ‘35) ‘7 RCM 

(1) Includes gains, profits and income derived from salaries, wages or st. Svc. 83 
compensation for personal service, of whatever kind and in whatever form (Act does ot 
paid, or from professions, voeations, trades, business, commerce, sales or Section} 
dealings in property, whether real or personal, growing out of the owner- peony 
ship or use of or interest in such property; also from interest, rent, divi-L.. 51, €. 17 
dends, royalties, securities, or the transaction of any business carried on ei 


for gain or profit, and income derived from any source whatever. The 
693 


844907 TAXATION 


amount of all such items shall be included in the gross income for the tax- 
able year in which received by the taxpayer; unless, under the methods of 
accounting permitted in this act, any such amounts are to be properly ac- 
counted for as of a different period ; 

(2) But does not include the following items which are exempt from 
taxation under this act: 

(a) The proceeds of life insurance policies and contracts paid upon the 
death of the insured to individual beneficiaries or to the estate of the 
insured. 

(b) The amount received by the insured as a return of premium or 
/ premiums paid by him under life insurance, endowment or annuity contracts, 
either during the term or at the maturity of the term mentioned in the 
contract or upon surrender of the contract. 

(c) The value of property acquired by gift, bequest, devise or descent 
(but the income from such property shall be included in gross income). 

(d) Any amount received through accident or health insurance or 
under workmen’s compensation acts, as compensation for personal injuries 
or sickness, plus the amount of any damages received whether by suit or 
agreement on account of such injuries or sickness, or through the war risk 
insurance act or any law for the benefit or relief of injured or disabled 
members of the military or naval forces of the United States, and their de- 
pendents. 

(e) Stock dividends when received by a shareholder shall not be subject’ 
to tax, but if before or after the distribution of any such dividend, the 
corporation proceeds to cancel or redeem its stock at such time and in such 
manner as to make the distribution and cancellation or redemption in whole 
or in part essentially equivalent to the distribution of a taxable dividend, the 
amount so distributed in redemption or cancellation of the stock shall be 
treated as a taxable dividend and included in gross income; provided, how- 
ever, that any stock dividend shall be considered in computing gain, profit 
or income upon the sale, exchange or other disposition of the stock upon 
which a stock dividend has been declared or of the stock included in such 
stock dividend. 

(3) In the case of taxpayers other than residents, gross income includes 
only the gross income from sources within this state, but shall not include 
annuities, interest on bank deposits, interest on bonds, notes or other in- 
terest-bearing obligations, or dividends on stock of corporations; except to 
the extent that such annuities, bank deposits, bonds, notes or other obli- 
gations or stocks shall be a part of income from any business, trade, pro- 
fession or occupation carried on in this state. 


History: En. Sec. 7, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 28, L. 1937; amd. Sec. 1, 
Ch. 7, L. 1939. 


Employee of Reconstruction Finance 


Corporation Not Employee of United 
States 

Held, that an employee of the Recon- 
struction Finance Corporation, which, 


though an instrumentality of the govern- 
ment, is owned by it in its proprietary 
rather than in its governmental capacity, 


is not an employee of the United States 
within the meaning of this section, before 
amendment, in effect exempting salaries 
of federal officials and employees. Pomeroy 
v. State Board of Equalization, 99 M 534, 
538, 45 P 2d 316. 

Id. Held, that the word “or” in this sec- 
tion, (before amendment) subdivision (f), 
declaring that salaries or compensation “re- 
ceived from the United States or officials” 
and employees thereot shall not be ineluded 
in the computation of the gross income of 
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the taxpayer, must be read “of,” the 
word “or” being an apparent typographi- 
eal error. 


References 


Towne v. Towne, 117 M 453, 464, 159 P 
2d 352. 


Taxable income, 27 Am. Jur, 332 et seq., 
Income Taxes, §§ 39 et seq. 

Income tax in respect of salaries of 
public officers and employees. 11 ALR 532. 

Computation of income tax in event of 
reorganization, merger, or consolidation of 
corporations. 33 ALR 523. 

Gains from unlawful business or trans- 
action as subject of income tax. 43 ALR 
(HEP 


Bequest to executor or trustee in lew 


of commissions as subject to income tax. 
50 ALR 1402. 

What gains are to be treated as “divi- 
dends” within income tax law. 56 ALR 
383. 

Income from trust in lieu of dower as 
subject to income tax. 59 ALR 496. 

Distribution by corporation to its stock- 
holders, of stock of other corporation, as 
taxable income. 61 ALR 360. 

Income tax in respect of benefits other 
than those dependent on death from life 
insurance policy. 61 ALR 912. 

Income tax in case of sale of property 
acquired by gift. 64 ALR 367. 

Income tax in respect of amounts re- 
ceived by stockholder upon liquidation of 
corporation. 65 ALR 148. 

Power to tax profits on sale of securi- 
ties or other property, the interest or in- 
come from which is exempt from income 
tax. 71 ALR 1268. 

Applicability, construction, and effect of 
provision of income tax act excluding 
from income subject to tax the value of 
property acquired by gift, devise, bequest, 
or descent. 73 ALR 1536 and 119 ALR 415. 

Income tax in respect of royalties or 
other revenue from oil and gas or mineral 
lands, 74 ALR 183. 

Stockholder’s gain in event of reor- 
ganization, merger or consolidation of cor- 
porations as subject to tax. 78 ALR 677. 

Assignment of right to future earnings, 
commissions, or benefits as affecting in- 
come tax of assignor. 83 ALR 88 and 131 
ALR 661. 

State income tax on resident in respect 
of income earned outside the state. 87 
ALR 380. 

Liability for income tax in respect of 
amount of tax paid by another. 91 ALR 
1270. 

Income tax in respect of compensation 
for services rendered to governmental 
or political body under contract by one 
not an officer or employee. 93 ALR 190. 
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Lessor as subject to income tax in res- 
pect of improvements or additions by les- 
see. 98 ALR 1207 and 138 ALR 238. 

Interest on bonds or other obligations 
issued by political unit of state as subject 
of state income tax in absence of express 
exemption. 98 ALR 1346. 

Income tax on difference between cost 
to donor of securities or other property 
and value at time of gift. 99 ALR 468. 

Income tax in respect of that part of 


_extraordinary cash dividend on stock held 


by trustee that is allocated to corpus as 
regards respective rights of life bene- 
ficiary and remainderman. 99 ALR 518. 

Liability of settlor for income tax in 
respect of income of trust applied to re- 
lieve him of financial obligation or bur- 
den. 101 ALR 397 and 109 ALR 1048. 

Liability to tax of settlor of trust to 
provide payments to wife or former wife in 
lieu of alimony. 101 ALR 401. 

Amount received on account of profits 
made by another or lost to taxpayer be- 
cause of the other’s tort or breach of fidu- 
ciary duty as subject to income tax. 101 
ALR 1453. 

Income tax in respect of exchange of 
properties. 102 ALR 6. 

Validity and construction of state stat- 
utes imposing tax on income derived from 
dividends on stock of foreign corporation. 
102 ALR 77. 

Accumulation of income by trustee pur- 
suant to terms of trust for past years as 
income of beneficiary subject to income 
tax for year in which they were turned 
over to him. 102 ALR 276. 


Income tax in relation to stock dividends 
(including character of corporate distri- 
butions as stock dividends). 105 ALR 761; 
130 ALR 408; 143 ALR 230 and 144 ALR 
1337. 

Income tax in respect of interest accrued 
on purchase of mortgaged property by 
mortgagee. 108 ALR 441. 

Corporate earnings returned to _ stock- 
holding customers in proportion to business 
transacted as taxable income. 109 ALR 
969. 

Payment to one performing services as 
compensation subject to income tax or 
gift exempt therefrom. 110 ALR 285. 


Premium or discount at which a corpor- 
ation issues or sells corporate stock, bonds, 
or other obligations as income ‘subject to 
tax. 112 ALR 186. 

Construction and applicability of provi- 
sion of Income Tax Statute regarding ex- 
clusion from gross income of proceeds of 
insurance on life received on death of 
insured. 119 ALR 1195. 

Time when dividends become taxable as 
income to a taxpayer making his returns 
on a cash basis. 120 ALR 1280. 

Income tax in respect of income received 
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by former wife after death of husband 
from trust created by husband in lieu of 
alimony or wife’s marital right to sup- 
port. 121 ALR 474, 

Question whether gift is valid or a 
mere sham, as regards income tax of donor. 
125 ALR 779. 

State income tax in respect of income 
from national bank stock. 127 ALR 941. 

Construction and application of stat- 
utory provisions taxing legatees, heirs, or 
trust beneficiaries on income distributable 
or distributed to them. 141 ALR 1055. 

Taxation of beneficiary on income from 
trust in lieu of alimony. 141 ALR 1090. 

Taxation of income distributable or dis- 
tributed to trust beneficiary as affected 


TAXATION 


by assignment or disclaimer. 141 ALR 
1112. 


Collection on debt which had been de- 
ducted as a bad debt in return for a pre- 
vious year, 143 ALR 338. 


Provisions of income tax statutes as to 
inclusion of interest as applicable to in- 
terest on tax refunds. 147 ALR 846. 


Method of computing income tax, or 
failure to report taxable income, in earlier 
year as precluding or estopping taxpayer 
in computation of tax for later year. 149 
ALR 1150. 

Income tax: year as of which interest 
should be returned by taxpayer who makes 
return on accrual basis. 150 ALR 754. 


c computing net income, there shall be allowed as deductions: 


84.4908. (2295.8) Deductions allowed in computing net income. In 


(1) All the ordinary and necessary expenses paid or incurred during 


‘the taxable year in carrying on any trade or business, or in the production 


of income required to be included in gross income under this act, including 
a reasonable allowance for salaries or other compensation for personal serv- 
ices actually rendered, and including rentals or other payments required 
to be made as a condition to the continued use or possession, for purposes of 
the trade or business, of property to which the taxpayer has not taken or 
is not taking title or in which he has no equity. 

(2) All interest paid or accrued during the taxable year on indebted- 
ness. 

(3) Taxes, other than taxes imposed by: this act, paid or accrued 
within the taxable year and imposed, first, by the authority of the United 
States, or of any of its possessions, or second, by the authority of any state, 
or territory, or any county, school district, municipality, or other taxing 
subdivision of any state or territory, not including those assessed against 
local benefits of a kind tending to increase the value of the property 
assessed, or third, by the authority of any foreign government. The board 
shall have authority to require the presentation of receipts or other satis- 
factory evidence that any taxes claimed as a deduction under this sub- 
division were paid. — 

(4) Losses sustained during the taxable year and not compensated 
for by insurance or otherwise, if incurred in trade or business. 

(5) Losses sustained during the taxable year and not compensated for 
by insurance or otherwise, if incurred in any transaction entered into for 
profit, though not connected with trade or business; but in the case of a 
taxpayer other than a resident of this state, only as to such transactions in 
real property or in tangible personal property having an actual situs within 
this state. 

(6) Losses sustained during the taxable year of property not connected 
with the trade or business (but, in the case of a taxpayer other than a 
resident, only of real property or tangible personal property having an 
actual situs within this state) if arising from fires, storms, shipwrecks, or 
other casualty or from theft, and not compensated for by insurance or 
otherwise. 
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(7) Debts ascertained to be worthless and charged off within the tax- 
able year. In the case of a debt existing on January first, nineteen hundred 
and thirty-three, no more than its fair market value on that date shall be 
deducted. A worthless debt arising after January first, nineteen hundred 
and thirty-three, from unpaid wages, salary, rent, or any similar item with 
reference to which any person or fiduciary may be taxable, is not an allow- 
able deduction unless the income which such item represents has been in- 
cluded as income by the taxpayer in a return rendered under this act. 

(8) A reasonable allowance for the exhaustion, wear and tear of prop- 
erty, the income from which is required to be included in gross income 
under this act, used in the trade or business, including a reasonable allow- 
ance for busdlescencs ; 

(9) In the case of mines, other natural deposits, oil and gas wells 
and timber, a reasonable titasrattce for depletion and for depreciation of 
improvements, according to. the peculiar conditions in each ease, such rea- 
sonable allowance in all cases to be made under rules and coef ek Siar: to be,, 
prescribed by the state board of equalization ;/provided, however, for the | 
purpose of determining depletion, depreciation and obsolescence in all cases 
not expressly provided for in this act, the provisions of the most recent act 
of the congress of the United States, commonly known as the federal in- 
come tax act, and the rules, regulations and decisions thereunder, insofar 
as Same are applicable and pertinent and not repugnant to or inconsistent 
with the express provisions of this act, shall be the rule of decision by the 
state board of equalization. )) 

(10) Contributions or gifts made within the taxable year to or for the 
use of : 

(a) The United States, any state, territory, or any political subdivision 
thereof, or the District of Columbia, for exclusively public purposes. 

(b) Any corporation, or trust, or community chest fund, or foundation, 
organized and operated exclusively for religious, charitable, scientific, 
literary, or educational purposes, or for the prevention of cruelty to children 
or animals, no part of the net earnings of which inures to the benefit of any 
private shareholder or individual; or to the special fund for vocational re- 
habilitation act. 

(ce) Posts or Phir ie i of war veterans, or auxiliary units or so- 
cieties of any such posts or organizations, if such posts, organizations, units, 
or societies are organized in the United States or any of its possessions, 
and if no part of their net earnings inures to the benefit of any private 
shareholder or individual; or 

(d) Fraternal society, order, or association operating under the lodge 
system, but only if such contributions or gifts are to be used exclusively 
for religious, charitable, scientific, literary. or educational purposes, or for 
the prevention of cruelty to children or animals; to'an amount which in all 
the above cases combined shall not in the aggregate exceed fifteen (15) per 
centum of the taxpayer’s net income as computed without the benefit of 
this subdivision. Such contributions or gifts shall be allowable as deduc- 
tions only if verified under rules and regulations prescribed by the board. 

(11) In the case of a taxpayer other than a resident of this state the 
deductions allowed in this section shall be allowed only if, and to the extent 
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that they are connected with income arising from sources within the state, 
and with reference to which a nonresident taxpayer is taxable under this 
act; and the proper apportionment and allocation of the deductions with 
respect to sources of income within and without this state shall be deter- 
mined under rules and regulations to be prescribed by the state board of 


equalization. 
History: En. Sec. 8, Ch. 181, L. 1933. 


Inheritance Tax Deductible in Comput- 
ing Income Tax 


An inheritance tax is not a tax upon 
the property of the decedent’s estate, but 
one upon the privilege of acquiring prop- 
erty by inheritance, and the executor of 
an estate, in computing the income tax of 
the estate, is entitled to deduct the amount 
of the inheritance tax paid during the tax 
year, since inheritance taxes are “taxes” 
within the meaning of this section. If the 
legislature had intended not to include 
them in the deductions it would have done 
so by clear and unmistakable language. 
State ex rel. Davis v. State Board of Equal- 
ization, 104 M 52, 58, 64 P 2d 1057. 


Rule of Expressio Unius Not Applicable 


The rule expressio unius est exclusio 
alterius not available to taxpayer to de- 
duct, under subd. 5 of this section, losses 
on securities sustained prior to Jan. 1, 


1933, the basic date set by subd. 7 for 


deduction of worthless debts, there being a 
special reason for the inclusion of the date 
in subd. 7. Expressio unius rule not to 
apply if there is some special reason for 
mentioning one thing and none for men- 
tioning the other. State ex rel. Whitlock 
v. State Board of Equalization, 100 M 72, 
85, 45 P 2d 684. 


27 Am. Jur. 359 et seq., Income Taxes, 
§§ 93 et seq. 

Deduction for “losses.” 11 ALR 500. 

Deduction of salaries in computing in- 


come tax on corporations, 15 ALR 1316. 


Death of taxpayer during tax year as 
affecting method of computing income 
tax, 31 ALR 930. 

Federal taxes as deductible in computing 
state income tax. 35 ALR 1457. 

Deduction for loss or depreciation of 
good will. 49 ALR 469. 


Year in which loss or bad debt must be’: 


charged in order to be allowed as a deduc- 
tion from taxpayer’s income. 55 ALR 1280. 
Deductibility as business 


ALR 742. 


Deduction of fixed periodical per¢entage’ 
(“straight-line method”) as proper method ° 


of determining depreciation. 71 ALR 971. 
What are charitable, religious, scientific, 


expense of 
contributions by corporation for benevo-. 
lent, charitable, or religious purposes. 68, 


literary or educational purposes within 
provisions of income tax law. 72 ALR 403. 

Sum set aside in connection with self- 
insurance against workmen’s compensation 
liability as deductible in computing income 


tax. 76 ALR 1067. 


Voluntary assumption or payment of 
obligation as affecting right to deduction 
therefor. 79 ALR 977. 

Interest deductible in computing income 
tax. 80 ALR 214. 

Deductions in’ respect of leasehold. 82 
ALR 332. 

Corporation’s right to deduction in re- 
spect of stock of other corporation or other 
assets distributed in kind to stockholders. 
82 ALR 551. 


Expenditures for entertainment of busi- 
ness or professional associates as “ordin- 
ary and necessary expenses” which may 
be deducted under provision of Federal 
Income Tax statute. 92 ALR 985. 


Deductibility of loss incurred as corpor- 
ate director, officer or stockholder. 99 ALR 
566. 

Right of one contracting to pay annuity 
for consideration to deduct annuity pay- 
ments in making income tax return. 99 
ALR 628. 

Bank’s right to deduct amount which it 
has been required by banking authorities 
to write down or charge off in respect of 
securities held by it. 100 ALR 702. 


,« Deductibility of amount paid or expense 


incurred by taxpayer on account of his 
liability for tort, crime, or statutory vio- 
lation. 104 ALR 680. 


Deduetibility, in determining individual 


income tax of trustee or other fiduciary, 


of amount paid by him, or for which he 
is responsible, on account of an improper 
investment. 107 ALR 443. 


Deductibility of succession, inheritance, 
or estate tax in computing state income 


tax. 108 ALR 1401. 


“Obsolescence” for which deduction may 


-be claimed. 120 ALR 446. 


Deductibility of loss on insurance policy 
as result of insurer’s insolvency. 120 ALR 
967. 

. Deductibility of penalties or interest 
paid or incurred by taxpayer on account 


of delinquent or deferred taxes. 121 ALR 


1464. 
Deductibility of attorneys’ fees or other 


expenses paid or incurred by taxpayer in 


preparing tax returns, contesting taxes, 
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or attempting to obtain tax refund. 122 
ALR 218. 

Sufficiency of “charge-off” to entitle 
taxpayer to “bad debt” deduction. 130 
ALR 212. 

Judgment as to deduction as res judicata 
as to similar deduction in case involving 
tax for different years. 130 ALR 393. 

Deduction of loss on sale or demolition 
of residential property. 139 ALR 815. 

Deductibility of commissions and other 
expenditures incident to the purchase or 
sale of securities. 142 ALR 1149. 

Deduction of salaries, commissions, or 
bonuses to officers or employees in comput- 
ing income tax. 145 ALR 834. 

What is an “income tax” within deduc- 
tion provisions of income tax statute. 151 
ALR 983. 

Computation of deduction for deprecia- 
tion, obsolescence, or depletion after 
change of basis or method thereof, as 
affected by amount of actual benefit from 
deductions for prior years. 152 ALR 876. 


84-4909. 


(2295.9) Nondeductible items in computing net income. 


84-4910 


Deduction by lessor for depreciation in 
obsolescence of leased property as affected 


by lessee’s obligation to repair and main- 


tain. 153 ALR 906. 

Interest deductible in computing income 
tax. 154 ALR 934. 

Deductibility of expenses of one seek- 
ing public office or public or private em- 
ployment. 155 ALR 128. 


When deduction for traveling and living 
expenses while away from home on busi- 
ness may be claimed. 159 ALR 1217. 


Right to deduct from taxable income as 
business expense share of profits of busi- 
ness which taxpayer has agreed to pay to 
another for property. 160 ALR 968. 


When gain or loss to corporation in 
dealing in its own stock is taxable or de- 
ductible, for income tax purposes. 160 
ALR 1085. 


Obsolescence for which deduction may 
be claimed in computing income tax. 160 
ALR 1248. 


In | 


computing net income no deductions shall in any case be allowed in respect ‘3 


of: 


(1) Personal, living, or family expenses; 
(2) Any amount paid out for new buildings or for permanent im- 
provements or betterments made to increase the value of any property or 


estate ; 


(3) Any amount expended in restoring property or in making good 
the exhaustion thereof for which an allowance is or has been made; or 


(4) 


Premiums paid on any life insurance policy covering the life of 


any officer or employee, or of any person financially interested in any trade 
or business carried on by the taxpayer, when the taxpayer is directly or 
indirectly a beneficiary under such policy. 


History: En. Sec. 9, Ch. 181, L. 1933. 


84-4910. 
taxpayer during taxable year. 
to any taxpayer: 


27 Am. Jur. 359 et seq., Income Taxes, 
§§ 93 et seq. 


(2295.10) Exemptions—change of status of taxpayer—death of 
The following exemptions shall be allowed 


(1) In the case of a single person or of a married person not living with 
or supporting a husband or wife or family, a personal exemption of one 


thousand dollars ($1,000.00). 


(2) In the case of the head of a family or a married person living with 


a husband or wife, a personal exemption of two thousand dollars ($2,000.00). 
A husband and wife living together shall receive but one personal exemption, 
the amount of which shall be two thousand dollars ($2,000.00). If such 
husband and wife make separate returns, the personal exemption shall be 
equally divided between them. 

(3) Three hundred dollars ($300.00) for each person (other than hus- 
band and wife) dependent upon and receiving his chief support from the 
taxpayer, if such dependent person is under eighteen (18) years of age or 
is incapable of self support because mentally or physically defective. 
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(4) The exemptions allowed by subdivisions one (1) and two (2) of 
this section shall, in case the status of the taxpayer changes during the 
taxable year, be the sum of (a) an amount which bears the same ratio to 
one thousand dollars ($1,000.00) as the number of months during which 
the taxpayer was unmarried or a married person not living with husband or 
wife bears to twelve (12) months, plus (b) an amount which bears the same 
ratio to two thousand dollars ($2,000.00) as the number of months during 
which the taxpayer was a married person living with husband or wife or 
was the head of a family bears to twelve (12) months. For the purposes of 
this subdivision a fractional part of a month shall be disregarded unless 
it amounts to more than half a month, in which ease it shall be considered 
as a month. 


(5) If the status of the taxpayer, insofar as it affects the personal 
exemption or credit for dependents, changes during the taxable year, the 
personal exemption and credit shall be apportioned in accordance with the 
number of months before and after such change. For the purpose of such 
apportionment a fractional part of a month shall be disregarded unless it 
amounts to more than half a month in which case it sae be considered 
as a month. 


(6) In the case of an individual who dies Mieeine the taxable year, the 
exemptions allowed by subdivisions one (1), two (2) and three (3) of this 
section shall be determined by his status at the time of his death, and in 
such case, full exemption shall be allowed to the surviving spouse, if any, 
according to his or her status at the close of the taxable year. 


History: En. Sec. 10, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 29, L. 1941. 


84-4911. (2295.11) Income tax involving partnership—partnership state- 
ments, when required. Individuals carrying on business in partnership shall 
be liable for income tax only in their individual capacity. There shall be 
included, in computing the net income of each partner, his distributive 
share, whether distributed or not, of the net income of the partnership 
for the taxable year, or, if his net income for such taxable year is com- 
puted upon the basis of a period different from that upon the basis for 
which the net income of the partnership is computed, then there shall be 
included his distributive share of the net income of the partnership for 
any accounting period of the partnership ending within the fiscal or 
calendar year upon the basis of which the partner’s net income is computed. 
Taxpayers who are members of partnerships may be required by the 
department to make a return stating the ‘gross receipts and net gains or 
profits of the partnership for any taxable year. The net income of the 
partnership shall be computed in the same manner and on the same basis 
aS provided in computing the net income of individuals, except that the 
deduction provided in subdivision ten (10) of section 84-4908 and the 
personal exemptions provided for in section for 4910 shall be allowed only to 
the individual partners. 


History: En. Sec. 11, Ch. 181, L. 1933. Nature of interest of special partner for 
purpose of income tax. 45 ALR 1381. 


27 Am. Jur. 405, Income Taxes, § 169. 
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84-4912. (2295.12) Tax on beneficiaries or fiduciaries of estates or trusts. 
(1) A tax shall be imposed upon either the fiduciaries or the beneficiaries 
of estates and trusts as hereinafter provided, except to the extent such 
estates and trusts shall be held for educational, charitable or religious pur- 
poses, which tax shall be levied, collected and paid annually with respect to 
the income of estates or of any kind of property held in trust, including: 

(a) Income received by estates of deceased persons during the period 
of administration or settlement of the estate; 

(b) Income accumulated in trust for the benefit of unborn or unas- 
certained persons, or persons with contingent interests ; 

(c) Income held for future distribution under the terms of the will 
or trust; 

(d) Income which is to be distributed to the beneficiaries periodically, 
whether or not at regular intervals, and the income collected by a guardian 
of an infant to be held or distributed as the court may direct; and 

(e) Ineome of an estate during the period of administration or settle- 
ment permitted by subdivision three (3) of this section to be deducted 
from the net income, the tax with reference to which is to be paid by the 
fiduciary. 

(2) The fiduciary shall be responsible for making the return of income 
for the estate or trust for which he acts, whether the fiduciary or the 
beneficiaries be taxable with reference to the income of such estate or 
trust. The net income of an estate or trust shall be computed in the same 
manner and on the same basis as provided in this act for individual tax- 
payers, except that there shall also be allowed as a deduction any part 
of the gross income which, pursuant to the terms of the will or deed creating 
the trust, is paid to or held for the United States, or any state, territory 
or any political subdivision thereof, or the District of Columbia; and 
in cases under paragraphs (d) and (e) of subdivision one (1) of this 
section, the fiduciary shall include in the return a statement of each bene- 
ficiary’s distributive share of such net income, whether or not distributed 
before the close of the taxable year for which the return is made. 

(3) In cases under paragraphs (a), (b) and (c) of subdivision one (1) 
of this section, the tax shall be imposed upon the fiduciary of the estate 
or trust with respect to the net income of the estate or trust and shall 
be paid by the fiduciary, except that in determining the net income of 
the estate of any deceased person during the period of administration or 
settlement, there may be deducted the amount of any income properly 
paid or credited to any legatee, heir or other beneficiary. In such cases, 
the fiduciary of the estate or trust shall be allowed the same exemptions 
as are allowed to single persons under section 84-4910, and in such cases 
the fiduciary of any estate or trust created by a person not a resident, or 
of an estate of a person not a resident shall be subject to a tax only to 
the extent to which individuals other than residents are liable under sub- 
division three (8) of section 84-4907. 

(4) There shall be allowed as an additional deduction in computing 
the net income of the estate or trust the amount of the income of the 
estate or trust for its taxable year which is to be distributed currently by 
the fiduciary to the beneficiaries, and the amount of the income collected 
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by a guardian of an infant which is to be held or distributed as the court 
may direct, but the amount so allowed as a deduction shall be ineluded in 
computing the net income of the beneficiaries whether distributed to them 
or not. Any amount allowed as a deduction under this paragraph shall 
not be allowed as a deduction under the next paragraph of this section in 
the same or any succeeding taxable year. 
In the case of income received by estates of deceased persons during 
the period of administration or settlement of the estate, and in the case 
of income which, in the discretion of the fiduciary, may be either distributed 
to the beneficiary or accumulated, there shall be allowed as an additional 
deduction in computing the net income of the estate or trust the amount 
of the income of the estate or trust for its taxable year which is properly 
paid or credited during such year to any legatee, heir or beneficiary, 
but the amount so allowed as a deduction shall be included in computing 
the net income of the legatee, heir or beneficiary. < 
If the taxpayer’s net income for such taxable year is computed upon the 
basis of a period different from that upon the basis of which the net 
income of the estate or trust is computed, then his distributive share of 
the net income of the estate or trust for any accounting period of such 
estate or trust ending within the fiscal or calendar year shall be com- 
puted upon the basis on which such beneficiary’s net income is computed. 
In such cases a beneficiary not a resident shall be taxable with respect 
to his income derived through such estate or trust only to the extent 
provided in subdivision three (8) of section 84-4907, for individuals other 
than residents. 
(5) The fiduciary of a trust created by an employer as a part of a 
stock bonus, pension or profit-sharing plan for the exclusive benefit of 
some or all of his employees, to which contributions are made by such 
employer or employees or both, for the purpose of distributing to such 
employees the earnings and principal of the fund accumulated by the trust 
in accordance with such plan, shall not be taxable under this section, but 
any amount contributed to such fund by the employer and all earnings 
of such fund shall be included in computing the income of the distributee 
in the year in which distributed or made available to him. 
(6) Where any part of the income of a trust, other than a testamentary 
trust, is or may be applied to the payment of premiums upon policies of 
insurance on the life of the grantor (except policies of insurance irrevoe- 
ably payable for the purposes and in the manner specified in subdivision 
ten (10) of section 84-4908, relating to the so-called “charitable contribu- 
tion” deduction) or to the payment of premiums upon policies of life 
insurance under which the grantor is the beneficiary, such part of the 
income of the trust shall be included in computing the net income of the 
grantor. 
History: En. Sec. 12, Ch. 181, L. 1933. 27 Am. Jur. 406 et seq., Income Taxes, 
References SSitviet weg, 
State ex rel. Davis v. State Board of 

Equalization, 104 M 52, 58, 64 P 2d 1057. * 

84-4913. (2295.13) Information agents’ duties. Every information agent 
shall make return to the department of complete information concerning the 
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amount of all interest, rent, salaries, wages, premiums, annuities, divi- 
dends, compensations, remunerations, emoluments or other fixed or deter- 
minable gains, profits and income, except interest coupons payable to 
bearer, of any person taxable under this act, of seven hundred dollars 
($700) or more in any taxable year under such regulations and in such 
form and manner and to such extent as may be prescribed by the board. 


History: En. Sec. 13, Ch. 181, L. 1933. 


84-4914, (2295.14) Persons required to make return—when deductions 
not allowed nonresident. Every person having a net income for the taxable 
year of one thousand dollars ($1000) or over, if single or if married, and 
not living with or supporting a husband or wife or family, or of two 
thousand dollars ($2000) or over if married and living with husband or 
wife, or if he is the head of a family, or a gross income for the taxable 
year of twenty-five hundred dollars ($2500) or over, regardless of the 
amount of his net income, shall make, under oath, a return stating specifi- 
eally the items of his gross income and the deductions and credits allowed 
by this act. If a husband and wife living together have an aggregate 
net income of two thousand five hundred dollars ($2500) or over, or an 
aggregate gross income for such year of three thousand dollars ($3000) 
or over, each shall make such a return, or the income of each shall be 
included in a single joint return, in which case the tax shall be computed 
on the aggregate income. 


If any such person is unable to make his own return, the return shall 
be made by a duly authorized agent or by a guardian or other person 
charged with the care of the person or property of such person. A person 
other than a resident shall not be entitled to the deductions authorized 
by section 84-4908, unless he shall make, under oath, a complete return of 
his gross income both within and without this state. 


History: , En. Sec. 14, Ch. 181, L. 1933. 27 Am. Jur. 430, Income Taxes, §§ 218 
et seq. 


84-4915. (2295.15) Effect of changing resident status. If a taxpayer 
changes his status from that of resident to that of nonresident, or from that 
of nonresident to that of resident, during the taxable year, he shall file 
two (2) returns, one as a resident covering the fraction of the year during 
which he was resident, and one as a person other than a resident covering 
the fraction of the year during which he was a nonresident. The exemp- 
tions provided in section 84-4910 shall be divided ratably between the two 
(2) returns so filed, according to time. If the aggregate of the taxpayer’s 
net income from all sources during the fraction of the year in which he 
was a resident, and his net income from sources within this state during 
the fraction of the year in which he was a nonresident, is less than one 
thousand dollars ($1000) in the case of a taxpayer who is single or who 
is married and not living with or supporting a husband or wife or family, 
or is less than two thousand dollars ($2000) in the case of a taxpayer 
who is married and living with a husband or wife or is the head of a 
family, no return shall be required under this section. 


History: En. Sec. 15, Ch, 181, L. 1933. 
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84-4916. (2295.16) Partnership return. Every partnership shall make 
a return for each taxable year, stating specifically the items of its gross 
income and the deductions allowed by this act, and shall include in the 
return the names and addresses of the individuals who would be entitled to 
share in the net income if distributed and the amount of the distributive 
share of each individual. The return shall be sworn to by any one of the 
partners. 


History: En. Sec. 16, Ch. 181, L. 1933. 27 Am. Jur. 430, Income Taxes, §§ 218 
et seq. 


84-4917. (2295.17) Return of fiduciary. Every fiduciary (except re- 
eeivers appointed by authority of law in possession of part only of the 
property of a taxpayer) shall make under oath a return for the individual or 
estate or trust from whom he acts, as follows: | 


(1) If he acts for an individual whose entire income from whatever 
source derived is in his charge. 

(2) If he acts (a) for an estate of a deceased person during the period 
of administration or settlement, whether or not the income of such estate 
during such period of daiiinintation or settlement is properly paid or 
credited to any legatee, heir or other beneficiary; (b) for an estate or 
trust the income of which is accumulated in trust for the benefit of unborn 
or unascertained persons or persons with contingent interests; or (c) for 
an estate or trust the income of which is held for future distribution or is 
distributable in the discretion of the fiduciary under the terms of the 
will or trust. 

(3) If he acts (a) for an estate or trust the income of which is to be 
distributed to the beneficiaries periodically; or (b) as the guardian of an 
infant whose income is to be held or distributed as the court may direct; 
and if any beneficiary of such estate or trust receives or is entitled to a 
distributive share of the income of the estate or trust. The return made 
by a fiduciary shall state specifically the items of the gross income and 
the deductions, exemptions and eredits allowed by this act. Under such 
regulations as the board may prescribe, a return made by one (1) of two 
(2) or more joint fiduciaries shall be a sufficient compliance with the 
above requirement. The fiduciary shall make oath that he has sufficient 
knowledge of the affairs of the individual, estate or trust for whom or 
which he acts to enable him to make the return, and that the same is, to 
the best of his knowledge and belief, true and correct. 

Fiduciaries required to make returns under this act shall be subject 
to all the provisions of this act which apply to taxpayers. 


History: En. Sec. 17, Ch. 181, L. 1933. What constitutes a trust for purpose of 
income tax assessments. 113 ALR 457... 


. Trustor as subject to income tax in 
27 Am. Jur. 430, Income Taxes, §§ 218 respect of income of irrevocable trust for 
et seq. charitable purposes. 148 ALR 1236. 


84-4918. (2295.18) Change of basis for computing income—rate of tax. 
If a taxpayer, with the approval of the board, changes the basis of computing 
net income from fiscal year to calendar year, a separate return shall be made 
for the period between the close of the last fiscal year for which return 
was made and. the following December thirty-first. If the change is made 
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from calendar year to fiscal year, a separate return shall be made for 
the period between the close of the calendar year for which return was 
made and the date designated as the close of the fiscal year. If the change 
is made from one fiscal year to another fiscal year, a separate return 
shall be made for the period between the close of the former fiscal year 
and the date designated as the close of the new fiscal year. If a taxpayer 
making his first return of income keeps his accounts on the basis of a 
fiscal year, he shall make a separate return for the period between the 
beginning of a calendar year in which such fiscal year ends and the end 
of such fiscal year. 


In all of the above cases the net income shall be computed on the 
basis of such period for which separate return is made, and the tax shall 
be paid with reference thereto at the rate for the calendar year in which 
such period is included; and the exemptions allowed in this act shall be 
reduced respectively to amounts which bear the same ratio to the full ex- 
emption provided for as the number of months in such period bears to 
twelve (12) months. 

History: En. Sec. 18, Ch. 181, L. 1933. 


84-4919, (2295.19) Time for filing—affidavit—forms. Returns shall be 
made to the board on or before the fifteenth day of the fourth month follow- 
ing the close of the fiscal year, or, if the return is made on the basis of the 
calendar year, then the return shall be made on or before the fifteenth day 
of April in each year. The board may grant a reasonable extension of time 
for filing returns whenever in its judgment good cause exists and shall keep 
a record of every such extension and the reason therefor. Except in the case 
of persons who are abroad, no such extension shall be granted for more than 
six (6) months. Such returns shall set forth such facts as the board may 
deem necessary for the proper enforcement of this act. There shall be 
annexed to such return the affidavit or affirmation of the persons making 
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the return, _to the effect.that the statements ‘contained. therein are true. 


failure to secure the form shall not relieve any taxpayer from the éhiteation 
of making any return herein required; provided, that every taxpayer liable 
for a tax under this law shall pay a minimum tax of one dollar ($1.00). 


History: En. Sec. 19, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 105, L. 1935. 


84-4920. (2295.20) Revision of return—time for determining tax—ex- 
amination of records and persons. If, in the opinion of the board, any 
return of a taxpayer is in any essential respect incorrect, it may revise such 
return, or if any taxpayer fails to make return as herein required, the board 
is authorized to make an estimate of the taxable income of such taxpayer 
from any information in its possession, and to audit and state an account 
according to such return or the estimate so made by it for the taxes, penalties 
and interest due the state from such taxpayer. Except in the case of a wil- 
fully false or fraudulent return with intent to evade the tax, the amount 
of tax due under any return shall be determined by the board within three 
years after the return was made. In the case of such wilfully false or 
fraudulent returns, the amount of tax due may be determined at any time 
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after the return is filed and the tax may be collected at any time after it 
becomes due, and where no return has been filed, the tax may be assessed 
at any time. 

The board, for the purpose of ascertaining the correctness of any return 
or for the purpose of making an estimate of taxable income of any person 
where information has been obtained, may also examine or cause to have 
examined, by any agent or representatives designated by it for that pur- 
pose, any books, papers or records of memoranda bearing upon the matters 
required to be included in the return, and may require the attendance 
of the person rendering the return or any officer or employee of such 
person, or the attendance of any other person having knowledge in the 
premises, and may take testimony and require proof material for its infor- 
mation, with power to administer oaths to such person or persons. 

History: En. Sec. 20, Ch. 181, L. 1933. 


84-4921. (2295.21) Oaths may be administered by board members and 
employees. The board and each assistant, or deputy, may administer an 
oath to any person, or take the acknowledgment of any person in respect to 
any report or return required by or pursuant to this act, or by the rules and 
regulations of the board. 

History: En. Sec. 21, Ch. 181, L. 1933. 


84-4922. (2295.22) Revision—application—hearing—adjustment. If an 
application for revision be filed with the board by a taxpayer within two 
years from the time of the filing of the return or if the tax of such taxpayer 
has been recomputed, then from the time of such recomputation, the board 
shall grant a hearing thereon, and if it is made to appear upon any such 
hearing by evidence submitted to it or otherwise, that any such computa- 
tion includes taxes or other charges which could not have been lawfully 
demanded, or that payment has been illegally made or exacted of any such 
amount so computed, the board shall resettle the same according to law 
and the facts, and adjust the computation of taxes accordingly, and shall 
send notice of its determination thereon to the taxpayer. 

History: En. Sec. 22, Ch. 181, L. 1933. 


84-4923. (2295.23) Review of board’s findings on application for revision 
—appeal to supreme court. The determination of the board upon any appli- 
cation made to it by any taxpayer for revision and resettlement of any com- 
putation of tax as described by this act, may be reviewed, both upon the law 
and the facts upon certiorari by the district court of the county wherein 
the taxpayer is resident, or in the case of nonresidents, by the district 
eourt of Lewis and Clark county, at the instance of any person or asso- 
ciation affected thereby, and in the name and on behalf of the people of 
the state. For the purpose of such review the board shall return on such 
certiorari, the accounts and all the evidence before it on such application, 
and all the papers and proofs upon the original statement of such account 
and all proceedings thereon. If the original or resettled accounts are 
found erroneous or illegal either in point of law or fact, by the court, upon 
any such review, the accounts reviewed shall then be corrected and re- 
stated, and from any determination of such court upon any such review, an 


7106 


INCOME TAX 84-4994 


appeal to the supreme court may be taken by either party. No certiorari to 
review any statement of a computation or any determination by the board 
under this act shall be granted unless notice of application therefor is made 
within thirty (80) days after the service of the notice of such determination. 
Hight days’ notice shall be given to the department of the application for 
such writ. Before making the application, an undertaking must be filed with 
it in such amount and with such sureties as a judge of the court shall 
approve, to the effect, that if such writ is dismissed or the determination of 
the board affirmed, the applicant for the writ will pay all costs and charges 
which may accrue against him in the prosecution of the writ, including costs 
of all appeals. 


History: En. Sec. 23, Ch. 181, L. 1933. of the tax paid under protest. State ex 
; ; rel. Davis v. State Board of Equaliza- 
Court without Authority to Return Tax tion, 104 M 52, 62, 64 P 2d 1057. 


Paid Under Protest 


Under this section the court is without Taxation@—496(1-14). 
power to render a judgment for the return 61 C.J. Taxation § 2336. 


84-4924, (2295.24) Penalties for violations of act. (1) If any person, 
without intent to evade any tax imposed by this act, fails to make a return 
of income or pay any tax if one is due at the time required by or under the 
provisions of this act, but voluntarily makes a correct return of income 
and pays the tax due within sixty (60) days thereafter, there shall be 
added to the tax an additional amount equal to five (5) per centum thereof, 
but such additional amount shall in no ¢gase be less than two dollars ($2.00), 
and an additional one (1) per centum for each month or fraction of a month 
during which the tax remains unpaid. 

(2) If any person fails voluntarily to make a return of income or to 
pay a tax if one is due within sixty (60) days of the time required by or 
under the provisions of this act, the tax shall be doubled and such doubled 
tax shall be increased by one (1) per centum for each month or fraction of 
a month from the time the tax was originally due to the date of payment. 

(3) <Any individual, corporation or partnership, who, without fraudu- 
lent intent, fails to pay any tax, or to make, render, sign or verify any 
return, or to supply any information within the time required by or under 
the provisions of this act, shall be guilty of a misdemeanor and, upon con- 
viction, be fined not to exceed three hundred dollars ($300). 

(4) Any individual, corporation or partnership, or any officer or em- 
ployee of any corporation, or member or employee of any partnership, who, 
with intent to evade any tax or any requirement of this act or any lawful 
requirement of the board thereunder, fails to pay the tax, or to make, render, 
sien or verify any return, or to supply any information, within the time 
required by or under the provisions of this act, or who, with like intent, 
makes, renders, signs, or verifies any false or fraudulent return or state- 
ment, or supplies any false or fraudulent information, shall be liable to a 
penalty of not more than one thousand dollars ($1000), to be recovered 
by the attorney general, in the name of the state, by action in any court 
of competent jurisdiction, and shall also be gcuilty of a misdemeanor and 
shall, upon conviction, be fined not to exceed one thousand dollars ($1000) 
or be imprisoned in the county jail not to exceed one (1) year, or both, at 
the discretion of the court. 
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(5). The certificate of the department to the effect that a tax has not 
been paid, that a return has not. been filed, or that information has not 
been supplied, as required by or under the provisions of this act, shall be 
prima facie evidence that such tax has not been paid, that such return has 
not been filed, or that such information has not been supplied. 


History: En. Sec. 24, Ch. 181, L. 1933. Constitutionality, construction, and 

effect of specific provisions of state cor- 

Taxation¢€—835 et seq. porate income tax law to prevent tax 
61 C.J. Taxation § 2104 et seq. evasion. 92 ALR 1073. 

27. Am. Jur. 452 et seq., Income Taxes, Method of computing income tax, or 

§§ 250 et seq. failure to report taxable income, in earlier 


When running of limitations against year as precluding or estopping taxpayer 
criminal prosecutions for violation of In- in computation of tax for later year. 149 
84-4925 come Tax Act begins. 76 ALR 1549. ALR 1150. 
Amended 


Bic tS 34 «= 84-4925. (2295.25) Payment of tax—penalty and interest—refund of 
excess payment. (1) Hach taxpayer shall, or in cases where an agent or a 
guardian or other fiduciary makes return for the taxpayer on whose behalf 
he is acting, then the agent, guardian, or other fiduciary shall, at the time of 
filing his return, pay to the board the amount of tax payable hereunder 
as the same shall appear from the face of the return. 


The tax may, at the option of the taxpayer, be paid in two installments, 
as nearly equal as may be, instead of a single payment, in which case the 
first installment shall be paid in or before the date prescribed for the 
payment of the tax as a single payment, the second installment on or before 
the fifteenth day of the sixth month after such date. | 


If each installment is paid in full on or before the date when it is due, 
there shall be no. interest thereon. If any installment is not paid in full 
on or before the date fixed for its payment, either by this act or by the 
board in accordance with the terms of an extension, the whole amount of 
the tax remaining unpaid shall be due and payable upon notice and demand 
from the board, and shall be subject to interest, penalties and additional 
taxes as provided in section 84-4924. 


If the time for filing a return is extended, the taxpayer shall pay in 
addition, interest thereon at the rate of six (6) per centum per annum from 
the time when the return was originally required to be filed to the time of 
payment. 

(2) As soon as practicable after the return is filed, the department 
shall examine it: and compute the tax. 

(3) If the amount of tax as computed is greater than the amount 
theretofore paid, the excess shall be paid by the taxpayer to the board 
within ten (10) days after notice of the amount of the tax as computed is 
mailed by the board. In such case, if the return is made in good faith and the 
understatement of the amount in return is not due to any fault of the tax- 
payer, there shall be no interest, penalty or additional tax because of such 
understatement. Provided, the deficiency is paid within ten (10) days 
after notice of the amount is mailed to the taxpayer. If payment is not 
made within ten (10) days, there shall be added to the amount of deficiency 
five (5) per centum thereof, and, in addition, interest at the rate of one 
(1) per centum per month for each month or fraction of a month calen- 
lated from the date of the notice. If the understatement is due to negligence 
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on the part of the taxpayer but without intent to defraud, there shall be 
added to the amount of the deficiency five (5) per centum thereof, and in 
addition, interest at the rate of one (1) per centum per month for each 
month or fraction of a month. If the understatement is false or fraudulent 
with intent to evade the tax, the tax, with reference to the additional 
income discovered shall be doubled and an additional one (1) per centum 
shall be added to the amount so due for each month or fraction of a month. 
Except as otherwise provided in this subdivision, the interest provided for 
in this subdivision shall in all cases be computed from the date the tax 
was originally due to the date of payment. 


(4) If the amount of the tax as computed is less than the amount there- 
tofore paid, the taxpayer is entitled to a refund of the excess. 


History: En. Sec. 25, Ch. 181, L. 1933. Taxation@=517, 526, 527, 528, 537, 840. 
61 C.J. Taxation, §§ 1226, 2338 et. seq. 


84-4926. Deferment of collection of income tax of persons in military 
service—statute of limitations suspended. The collection from any person 
in the military service, as defined by the soldiers’ and sailors’ civil relief act 
of 1940, effective October 17, 1940, as amended October 6, 1942, of any 
tax prescribed by the state of Montana on the income of such person, 
whether falling due prior to or during his period of military service, shall 
be deferred for a period extending not more than six (6) months after the 
termination of his period of military service, if such person’s ability to 
pay such tax is materially impaired by reason of such service. No interest 
on any amount of tax, collection of which is deferred for any period under 
this act, and no penalty for nonpayment of such amount during such period, 
shall accrue for such period of deferment by reason of such nonpayment. 
The running of any statute of limitations against the payment of such tax 
by any lawful means shall be suspended for the period of military service of 
any individual, the collection of such tax is deferred under this section, 
and for an additional period of one (1) year, beginning with the day follow- 
ing the period of military service. 

History: En. Sec. 1, Ch. 181, L. 1943. 


84-4927. District court may grant stay of enforcement—no fines and 
penalties accrue during stay. Any such person may, during his period of 
military service, or within six (6) months thereafter, apply to a court for 
relief in respect of any tax obligation or any tax liability incurred by such 
person prior to his period of military service, or in respect of any such 
obligation or liability, whether falling due prior to or during his period of 
military service. Any district court of the state of Montana, after appro- 
priate notice and hearing, unless in its opinion the ability of the applicant 
to comply with the terms of such obligation or liability, or to pay such tax 
or assessment has not been materially affected by reason of his military 
service, may grant a stay of the enforcement thereof during the applicant’s 
period of military service and, from the date of termination of such period of 
military service or from the date of application, if made after such service, 
for a period of time equal to the period of military service of the applicant, 
or any part of such period, subject to payment of the balance of principal 
and accumulated interest due and unpaid, at the date of termination of such 
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period of military service or from the date of application as the case may be, 
in equal periodic installments during such extended period at such rate of 
interest. as may be prescribed for such tax obligation or tax liability or 
assessment, if paid when due, and subject to such other terms as may be just. 


When any court has granted a stay, as provided in this section, no fine or 
penalty shall accrue during the period the terms and conditions of such 
stay are complied with by reason of the failure to comply with the terms or 
conditions of the tax obligation, tax liability or assessment in respect of 
which such stay was granted. 

84-4928 History: En. Sec. 2, Ch. 181, L. 1943. 

ef. to , 

Sect 0 84-4928. (2295.26) Levy upon and sale of property for payment of 
income taxes. If any tax imposed by this act or any portion of such tax 
is not paid within sixty (60) days after the same becomes due, the board 
shall issue a warrant under its official seal directed to the sheriff of any 
county of the state commanding him to levy upon and sell the real and 
personal property of the person owing the same, found within his county, 
for the payment of the amount thereof, with the added penalties, interest 
and the cost of executing the warrant, and to return such warrant to the 
board and pay to it the money collected by virtue thereof by a time to be 
therein specified, not more than sixty (60) days from the date of the warrant. 
The sheriff shall within five (5) days after the receipt of the warrant, file 
with the clerk of the district court of his county a copy thereof, and there- 
upon the clerk shall enter in the judgment docket, in the column for judg- 
ment debtors, the name of the taxpayer mentioned in the warrant, and in 
appropriate columns, the amount of the tax or portion thereof and penalties 
for which the warrant is issued and the date when such copy is filed, and 
thereupon the amount of such warrant so docketed shall become a lien 
upon the title to and interest in real property or chattels real of the 
person against whom it is levied in the same manner as a judgment docketed 
in the office of such clerk. The said sheriff shall thereupon proceed upon the 
same in all respects, with like effect, and in the same manner prescribed by 
law in respect to executions issued against property upon judgments of a 
court of record, and shall be entitled to the same fees for his services in 
executing the warrant, to be collected in the same manner. In the discretion 
of the board a warrant of like terms, force and effect may be issued and 
directed to any agent authorized to collect income taxes, and in the execution 
thereof, such agent shall have the powers conferred by law upon sheriffs, but 
shall be entitled to no fee or compensation in excess of actual expenses paid 
in the performance of such duty. If a warrant be returned not satisfied in 
full, the board shall have the same remedies to enforce the claim for taxes 
against the taxpayer as if the people of the state had recovered judgment 
against the taxpayer for the amount of the tax. 

History: En. Sec. 26, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 172, L. 1947. 
ates?) | 84.4929. (2295.27) Action by attorney general. Action may be brought 
Sic 1% isg t any time by the attorney general of the state at the instance of the board, 
.n the name of the state to recover the amount of any taxes, penalties and 
interest due under this act. 
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History: En. Sec. 27, Ch. 181, L. 1933. TaxationG—585. 
61 C.J. Taxation § 1377. 


84-4930. (2295.29) Board authorized to make rules and regulations. 
The board is hereby authorized to make such rules and regulations and to 
require such facts and information to be reported as it may deem necessary 
to enforce the provisions of this act. 

History: En. Sec. 29, Ch. 181, L. 1933. 


84-4931. (2295.30) Divulging information unlawful—exceptions—pen- 
alty. (1) Except in accordance with proper judicial order or as other- 
wise provided by law, it is unlawful for the board or any deputy, assistant, 
agent, clerk, or other officer or employee to divulge or make known in any 
manner the amount of income or any particulars set forth or disclosed in any 
report or return required under this act, or any other information secured 
in the administration of this act. The officers charged with the custody of 
such reports and returns shall not be required to produce any of them 
or evidence of anything contained in them in any action or proceeding in 
any court, except in any action or proceeding under the provisions of 
this act to which the board is a party, or on behalf of any party to any 
action or proceedings under the provisions of this act when the reports 
or facts shown thereby are directly involved in such action or proceedings, 
in either of which events, the court may require the production of, and 
may admit in evidence, so much of said reports or of the facts shown 
thereby, as are pertinent to the action or proceedings and no more. Nothing 
herein shall be construed to prohibit the delivery to a taxpayer or his 
duly authorized representative of a certified copy of any return or report 
filed in connection with his tax nor to prohibit the publication of statistics 
so classified as to prevent the identification of particular reports or returns 
and the items thereof, or the inspection by the attorney general, or other 
legal representatives of the state, of the report or return of any taxpayer 
who shall bring action to set aside or review the tax based thereon, or 
against whom an action or proceeding has been instituted in accordance 
with the provisions of section 84-4928 and section 84-4929. Reports and 
returns shall be preserved for three (3) years and thereafter until the 
board orders them to be destroyed. 


(2) <Any offense against subdivision one (1) of this section shall be 
punished by a fine not exceeding one thousand dollars ($1,000), or by im- 
prisonment in the county jail not exceeding one (1) year, or both, at the 
discretion of the court, and if the offender be an officer or employee of 
the state, he shall be dismissed from office and be incapable of holding any 
public office in this state for a period of one (1) year, thereafter. 

(3) Notwithstanding the provisions of this section, the board may 
permit the commissioner of internal revenue of the United States, or the 
proper officer of any state imposing a tax upon the incomes of individuals, 
or the authorized representatives of either such officer, to inspect the 
returns of income of any individuals, or may furnish to such officer or his 
authorized representatives an abstract of the return of income of any 
individual or supply him with information concerning any item of income 
contained in any return, or disclosed by the report of any investigation of 


711 


84-4931 


Ls She. 110 
See. 1, p. 188 


84-4939 TAXATION 


the income or return of income of any individual, but such permission 
shall be granted or such information furnished to such officer or his repre- 
sentative, only if the statutes of the United States or of such other state, 
as the case may be, grant substantially similar privileges to the proper 
officer of this state charged with the administration of this act. 


History: En. Sec. 30, Ch. 181, L. 1933. Constitutionality, construction, and ap- 
plication of statutory provisions regarding 
publicity or confidential and privileged 

Publicity of returns, 27 Am. Jur. 430, character of income tax information or 
Income Taxes, § 220. returns. 151 ALR 1049. 


84-4932. (2295.31) Construction of net income. For the purpose of 
raising revenue the net income required to be shown on returns under this 
act and taken as the basis for determining the tax hereunder shall not be 
classified or held or construed to be property. And all income, except what 
has been expressly exempted under the provisions of this act and income 
not permitted to be taxed under the constitution of this state or the consti- 
tution or laws of the United States, shall be included and considered in 
determining the net income of taxpayers within the provision of this act. 

History: En. Sec. 31, Ch. 181, L. 1933. References 


Johnson v. Meagher County et al., 116 
M 565, 568, 155 P 2d 750. 


84-4933. (2295.32) Method of figuring gain or loss. 1. For the pur- 
pose of ascertaining the gain derived or loss sustained from the sale or other 
disposition of property, real, personal or mixed, the basis shall be, in case 
of property acquired on or after January first, nineteen hundred thirty-three, 
the cost thereof, or the inventory value if the inventory is made in accord- 
ance with this act. 


2. In ease of property acquired prior to January first, nineteen hundred 
thirty-three, and disposed of thereafter, 

(a) No profit shall be deemed to head been derived if either the cost 
or the fair market price or value on January first, nineteen hundred thirty- 
three, exceeds the value realized. 

(b) No loss shall be deemed to have been sustained if either the cost 
or the fair market price or value on January first, nineteen hundred 
thirty-three, is less than the value realized. | 

(c) Where both the cost and the fair market price or value on January 
first, nineteen hundred thirty-three, are less than the value realized, the 
basis for computing profit shall be the cost or the fair market price or value 
on January first, nineteen hundred thirty-three, whichever is higher. 

(d) Where both the cost and the fair market price or value on 
January first, nineteen hundred thirty-three, are in excess of the value 
realized, the basis for computing loss shall be the cost or the fair market 
price or value on January first, nineteen hundred thirty-three, whichever is 
lower. | 

8. In the case of property acquired by gift after December thirty-first, 
nineteen hundred thirty-two, the basis shall be the same as it would be in 
the hands of the donor or the last preceding owner by whom it was not 
acquired by gift. If the facts necessary to determine such basis are un- 
known to the donee, the state board of equalization shall, if possible, obtain 


712 


INCOME TAX | 84-4933 


such facts from such donor or last preceding owner, or any other person 
cognizant thereof. If the state board of equalization finds it impossible to 
obtain such facts, gain or loss shall be determined as provided in subdivision 
one or two of this section, except that the word “cost” as used in said 
subdivisions shall be deemed to mean the fair market price or value 
of such property as found by the state board of equalization as of the date 
or approximate date at which, according to the best information that the 
state board of equalization is able to obtain, such property was acquired 
by such donor or last preceding owner. 


4, In the case of property acquired by gift or transfer in trust on or 
before December thirty-first, nineteen hundred thirty-two, gain or loss 
shall be determined as provided in subdivision one or two of this section, 
except that the word “cost” as used in said subdivisions shall be deemed to 
mean the fair market price or valué of such property at the time of such 
acquisition. The provisions of this subdivision shall apply to the acquisition 
of property interests through the exercise of a power of appointment regard- 
less of the time of acquisition. 


5. If personal property was acquired by specific bequest, or if real 
property was acquired by general or specific devise or by intestacy, gain or 
loss shall be determined as provided in subdivision one or two of this 
section, except that the word “cost” as used in said subdivisions shall be 
deemed to mean the fair market price or value of such property at the time 
of the death of the decedent. If the property was acquired by the decedent’s 
estate from the decedent, gain or loss in the hands of the estate shall 
be determined as provided in subdivisions one or two of this section, except 
that the word “cost” as used in said subdivisions shall be deemed to mean 
the fair market price or value of such property at the time of the death 
of the decedent. In all other cases if the property was acquired either 
by will or by intestacy, gain or loss shall be determined as provided in 
subdivision one or two of this section, except that the word “cost” as 
used in said subdivisions shall be deemed to mean the fair market price 
or value of such property at the time of the distribution to the taxpayer. 
In the case of property transferred in trust to pay the income for life to 
or upon the order or direction of the grantor, with the right reserved to 
the grantor at all times prior to his death to revoke the trust, gain or loss 
in the hands of the persons entitled under the terms of the trust instrument 
to the property after the grantor’s death shall, after such death, be ascer- 
tained in the same manner as if the trust instrument had been a will 
executed on the day of the grantor’s death. In case such property has been 
appraised for inheritance tax purposes by the state of domicile of the 
transferor, or for the purpose of the United States estate tax, the appraised 
value shall be presumed to be the fair market price or value at the date as 
of which the appraisal was made, but if appraised as of the same date for 
more than one of such purposes, the appraisal for the purpose first specified 
shall be presumed to be the fair market price or value; provided, however, 
that nothing herein shall be construed as meaning that the basic date 
for the purpose of computing gains or losses on the part of the taxpayer 
under section 84-4901 to section 84-4932, inclusive, was other than January 
1, 1933. | 
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History: En. Sec. 1, Ch. 148, L. 1935. 


27 Am. Jur. 387, Income Taxes, § 141. 

Accretions of value determined by sale 
as income. 15 ALR 1311. 

Income tax on profit from executor’s or 
administrator’s sale of property at advance 
over cost to decedent. 33 ALR 813. 

Computation of profits or losses on sale 
of securities. 68 ALR 827. 

Computation of gain or loss from sale 
of stock rights. 70 ALR 1305. 

Time as of which value of property tak- 
en by remainderman is to be determined 
in ascertaining profit or loss from its sale 
for income tax purposes. 96 ALR 1362. 

Base date for computing income tax in 
respect of gain or loss on disposition of 
property acquired by bequest, devise, or 


inheritance, or by decedent’s estate from | 


decedent. 101 ALR 311. 
Method or formula for determination of 
value of corporate stock, sufficient basis in 


TAXATION 


transactions of purchase and sale. 103 
ALR 955, 

Computation of gain or loss on disposi- 
tion of corporate stock received as divi- 
dends or stock in respect of which stock 
dividend was received. 105 ALR 780. 

Right to use inventories, for income tax 
purposes, in respect of transactions in se- 
curities. 118 ALR 462. 

Computation of losses or profits on sale 
of securities. 149 ALR 988. 


Method of computing income tax, or fail- 
ure to report taxable income, in earlier 
year as precluding or estopping taxpayer 
in computation of tax for later year. 149 
ALR 1150. 


Price paid or received by taxpayer for 
property as evidence of its value for tax 
purposes. 160 ALR 684. 


When gain or loss to corporation in deal- 
ing in its own stock is taxable or deducti- 
ble, for income tax purposes. 160 ALR 
1085. 


84-4934. (2295.33) Entire gain or loss to be recognized. Upon the sale 
or exchange of property the entire amount of the gain or loss, determined 
under 84-4933, shall be recognized, except as hereinafter provided in this 
section. 


(1) No gain or loss shall be recognized if property held for productive 
use in trade or business or for investment (not including stock in trade or 
other property held primarily for sale, nor stocks, bonds, notes, choses in. 
action, certificates of trust or beneficial interest, or other securities or 
evidences of indebtedness or interest) is exchanged solely for property of. 
a like kind to be held either for- productive use in trade or business or for 
investment, or if common stock in a-corporation, is exchanged solely for 
common stock in the same corporation, or if preferred stock in a corporation 
is exchanged solely for preferred stock in the same corporation. 


- (2) No gain or loss shall be recognized if stock or securities in a 
corporation a party to a reorganization are, in pursuance of the plan of 
reorganization, exchanged solely for stock or securities in such conporalion 
or in-another corporation a party to the reorganization. 


(3) No gain or loss shall be recognized if property is nae to a 
corporation by one or more persons solely in exchange for stock or securities 
in such corporation, and immediately after the exchange such person or 
persons are in control of the corporation; but if the property thus trans- 
ferred (other than stock in trade) is sold or otherwise disposed of by the 
corporation within the six months subsequent to such transfer, gain or loss 
to such person or persons shall be recognized as of the date of the exchange, 
the stock or securities received by such person or persons from the cor- 
poration being presumed in the absence of proof to the contrary in such 
ease to be of the same value as the amount of the consideration received 
by the corporation on the subsequent sale or other disposition of such 
property; and it is further provided that in the case of an exchange 
by two or more persons this subdivision shall apply only if the amount of 
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the stock and securities received by each is substantially in proportion to 
his interest in the property prior to the exchange. 

(4) If property (as a result of its destruction in whole or in part, theft 
or seizure, or an exercise of the power of requisition or condemnation, or 
the threat or imminence thereof) is compulsorily or involuntarily converted 
into property similar or related in service or use to the property so con- 
verted, or into money which is forthwith in good faith, under regulations 
prescribed by the board of equalization expended in the acquisition of other 
property similar or related in service or use to the property so converted, 
or in the acquisition of control of a corporation owning such other property, 
or in the establishment of a replacement fund, no gain or loss shall be recog- 
nized. If any part of the money is not so expended, the gain, if any, shall 
be so recognized, but in an amount not in excess of the money which is 
not so expended. 


(5) If there is distributed, in pursuance of a plan of reorganization, 
to a shareholder in a corporation a party to the reorganization, stock or 
securities in such corporation or in another corporation a party to the 
reorganization, without the surrender by such shareholder of stock or 
securities in such a corporation, no gain to the distributee from the receipt 
of such stock or securities shall be recognized. 


(6) If an exchange would be within the provisions of subdivision (1), 
(2), or (8) of this section if it were not for the fact that the property 
received in exchange consists not only of property permitted by such sub- 
division to be received without the recognition of gain, but also of other 
property or money, then the gain, if any, to the recipient shall be recog- 
nized, but in an amount not in excess of the sum of such money and the 
fair market value of such other property. 


(7) If an exchange would be within the provisions of subdivision (1), 
(2), or (8) of this section if it were not for the fact that the property 
received in exchange consists not only of property permitted by such sub- 
division to be received without the recognition of gain or loss, but also 
of other property or money, then no loss from the exchange shall be 
recognized. 


(8) As used in this section: 


The term “reorganization” means (A) a merger or consolidation (in- 
cluding the acquisition by one corporation of at least a majority of the 
voting stock and at least a majority of the total number of shares of all 
other classes of stock of another corporation or substantially all the proper- 
ties of another corporation), or (B) a transfer by a corporation of all or a 
part of its assets to another corporation if immediately after the transfer 
the transferor or its stockholders or both are in control of the corporation 
to which the assets are transferred, or (C) a recapitalization, or (D) a mere 
change in identity, form, or place of organization, however effected. 

The term “a party to a reorganization” includes a corporation resulting 
from a reorganization and includes both corporations in the case of an 
acquisition by one corporation of at least a majority of the voting stock 
and at least a majority of the total number of shares of all other classes 
of stock of another corporation. 
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As used in this section the term “control” means the ownership of at 
least eighty per centum of the voting stock and at least eighty per centum 
of the total number of shares of all other classes of stock of the corporation ; 
provided, however, that nothing herein shall be construed as meaning that 
the basic date for the purpose of computing gains or losses on the part of 
the taxpayer under section 84-4901 to section 84-4932, inclusive, was other 
than January 1, 1938. | 

History: En. Sec. 1, Ch. 148, L. 1935. 


84-4935. (2295.34) Exchange of property without gain or loss, effect of. 
When property is exchanged for other property and no gain or loss is 
realized under the provisions of section 84-4934, the property received shall 
be treated as taking the place of the property chan eed therefor. 

History: En. Sec. 1, Ch. 148, L. 1935. 


84-4936. Income tax statute — reference — definition. Whenever the 
phrase “this act”. appears herein, it refers to Chapter 49 of this Title, relating 
to personal income taxes and all acts amendatory thereof and supplementary 
thereto. , 

History: En. Sec. 1, Ch. 28, L. 1941. 


84-4937. Credit allowed resident and nonresident taxpayers for income 
taxes imposed by foreign states. (a) Resident taxpayers. . Subject to the © 
following conditions, residents of this state shall be allowed a credit against 
the taxes imposed by this act for net income taxes imposed by and paid to 
another state or country on income taxable under this act: 

(1) The credit shall be allowed only for taxes paid to such other state 
or country on income derived from sources within such state or country 
which is taxable under the laws of such state or country irrespective of the 
residence or domicile of the recipient ; 

(2). The credit shall not be allowed if such other state or country allows 
residents of this state a credit. against the taxes imposed by such state or 
country for taxes paid or payable under this act; 

(8) The eredit shall not exceed such proportion of Re tax payable 
under this act as the income subject to tax in such other state or country 
and also taxable under this act bears to the taxpayer’s entire income upon 
which the tax is imposed by this act. 

(b) Nonresident taxpayers. Subject to the following conditions, non- 
residents of this state, shall be allowed a credit against the taxes imposed 
by this act for net income taxes imposed by and paid to the state or country 
of residence on income taxable under this act: 

(1) The credit shall be allowed only if the state or country of residence 
either does not tax income of residents of this state derived from sources 
within such state or country or allows residents of this state a credit against 
the taxes imposed by such state or country on such income for taxes paid 
or payable thereon under this act ; 

(2) The credit shall not be allowed for taxes paid to a state or country 
which allows its residents a credit against the taxes imposed by such state 
or country for income taxes paid or payable under this act, irrespective of 
whether its residents are allowed a credit against the taxes imposed by this 
act for income taxes paid to such state or country; 
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(3) Credit shall be allowed only for such proportion of the taxes paid 
to the state or country of residence as the income taxable under this act 
and also subject to tax in the state or country of residence bears to the 
entire income upon which the taxes paid to the state or country of residence 
are imposed;: 

(4) The credit shall not exceed such proportion of the tax payable 
under this act as the income subject to tax in the state or country of 
residence and also taxable under this act bears to the entire income taxable 
under this act. 

(c) Estates or trusts. For the purposes of this section an estate or 
trust shall be considered a resident of the state or country which taxes the 
income of the trust or estate irrespective of whether the income is derived 
from sources within such state or country. If an estate or trust is a resident 
of this state and also a resident of another state or country, it shall, not- 
withstanding the limitations contained in subsections (a) and (b) of this 
section be allowed a credit, subject to the following conditions, against the 
taxes imposed by this act for net income taxes imposed by and paid to such 
other state or country: 

(1) Credit shall be allowed BATE for such proportion of the taxes paid 
to such other state or country as the income taxable under this act and also 
subject to tax in such other state or country bears to the entire income 
upon which the taxes paid to such other state or country are imposed; 

(2) The credit shall not’ exceed such proportion of the tax payable 
under this act as the income subject to tax in such other state or country and 
also taxable under this act bears to the entire income taxable under the act. 

(d) Resident beneficiary. A resident beneficiary of an estate or trust 
who is taxable. on the income of the estate or trust pursuant to the provisions 
of subsection (c) of section 84-4912 shall, subject to the following conditions, 
be allowed a credit against the taxes imposed by this act on such income for 
net income taxes paid by the estate or trust to another state or country on 
such income: 


(1) Credit shall be allowed only for such proportion of the tax paid 
to such other state or country by the estate or trust as the income of the 
estate or trust which is taxable to the beneficiary under this act and also 
taxed to the estate or trust in such other state or country bears to the 
entire income of the estate or trust upon which the taxes paid to such other 
state or country were imposed ; 

(2) The credit shall not exceed such proportion of the tax payable 
under this act as the income of the estate or trust which is taxable to the 
beneficiary under this act and also taxed to the estate or trust in such 
other state or country bears to the beneficiary’s entire income upon which 
the tax is imposed by this act. | 

(e) Taxes credited or refunded. If any taxes paid to another state or 
country for which a taxpayer has been allowed a credit under this act are 
at any time credited or refunded to the taxpayer, such fact shall immediately 
be reported by the taxpayer to the commissioner. A tax equal to the credit 
ALLOWED for such taxes so credited or refunded shall be due and payable 
from the taxpayer upon notice and demand from the commissioner. Interest 
shall be added to and collected as a part of such tax at the rate of six 
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per cent per annum from the date the credit was allowed under this act 
to the date of the notice and demand. If such tax and the interest thereon 
is not paid within ten days from the date of notice and demand, there shall 
be collected as a part of the tax interest upon the unpaid amount at the rate 
of six per cent per annum from the date of such notice and demand until 
it is paid. 

The taxes credited against the taxes imposed by this act on any taxpayer 
or any class or classes of taxpayers for net income taxes paid to another 
state or country shall not be allowed if the allowance of such credit will 
result in an invalid or illegal discrimination against another taxpayer or 
another class or classes of taxpayers. 

History: En. Sec. 2, Ch. 28, L. 1941. 


NOTE.—The word “commissioner” ap- 
pearing in the above subsection (e) was 


apparently inadvertently used instead of 
the words “state board of equalization.” 


CHAPTER 50 
INHERITANCE TAX 
See Wills, Succession, Probate and Guardianship, Sections 91-4401 to 91-4459. 


CHAPTER 51 
INSURANCE COMPANIES GENERAL PROPERTY TAX 


Section 84-5101. Assessment and taxation of insurance companies. 


84-5102. Method of computing taxable property. 
84-5103. Taxation of credits of insurance companies—other property. 
84-5101. (2111) Assessment and taxation of insurance companies. Every 


insurance company organized under the laws of the state of Montana shall be 
assessed and taxed upon its real estate and personal property at the 
same rate and in the same manner as other property is assessed and taxed 
in this state. 


History: En. Sec. 1, Ch. 64, L. 1915; 
re-en. Sec. 2111, R. C. M. 1921. 


Taxation¢€-137. 
61 C.J. Taxation § 296 et seq. 


51 Am. Jur. 809, Taxation, § 915 et seq. 


Taxation of insurance reserves. 13 ALR 
186. 

Discrimination by state against foreign 
insurance corporations in imposition of 
taxes and license fees. 49 ALR 740. 


84-5102. 


“panies. 


Permissible classification of foreign com- 
pany which will justify discrimination in 
taxes among them. 83 ALR 468. 

Consideration paid for annuity obliga- 
tion as “premium” within contemplation 
of tax statutes. 109 ALR 1060. 

What organizations are within provisions 
of tax statutes relating to insurance com- 
146 ALR 454. 


(2112) Method of computing taxable property. In computing 


the taxable property of insurance companies organized under the laws of 
this state, there shall be deducted therefrom the value of the real property 
on which the company pays taxes, such real estate being assessed to the com- 
pany as other real estate; also the legal reserve required by the laws of 
this state, or by the insurance department thereof, for the protection of 
policy holders; also all assets not admitted as such by the state, or by the 
insurance Aepariiieh: thereof; also such debts and liabilities as may be 
due or owing by such company. 
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History: En. Sec. 2, Ch. 64, L. 1915; 
re-en. Sec. 2112, R. C. M. 1921. 61 C.J. Taxation § 849 et seq. 


84-5103. (2112.1) Taxation of credits of insurance companies—other 
property. All property other than credits of insurance companies required 
by law to have and maintain a legal reserve for the protection of policy 
holders shall be assessed, classified and taxed as other property of like 
character. Credits, including evidence of indebtedness secured by mortgages, 
less legal reserves for the protection of policy holders and other indebtedness 
shall be classified and taxed on the basis of thirty per centum (30%) of full 
cash value as thus ascertained. 


Taxation¢G=387. 


History: En. Sec. 1, Ch. 63, L. 1929. 


Operation and Effect 


Where there was no evidence in an ac- 
tion by a national bank to recover taxes 
paid under protest that money owned by 
insurance companies came in competition 


that it was being discriminated against 
by this section, relating to the taxation 
of moneyed capital of such companies, 
in violation of section 5219, U. S. Revised 
Statutes was not sustained. Merchants 
Nat. Bk. v. Dawson County, 93 M 310, 19 
P2080, 5 


with plaintiff’s business, its contention 


ie at CHAPTER 52 
LIVESTOCK TAXATION 


Section 84-5201. Livestock, where assessed. 


84-5202. Assessment of migratory livestock. 
84-5203. Duty of owner when livestock is removed from home-county to another 
county. 
84-5204. Apportionment of taxes upon migratory livestock. 
84-5205. Collection and disposition of proceeds of taxes. 
84-5206. Distribution of migratory stock fund. 
84-5207. Removal of livestock after assessment. 
84-5208. Penalty for violation of law. 
84-5209. Additional tax levy to pay expense of enforcing stock laws. 
84-5210. State board of equalization to prescribe levy. 
84-5211. Limitation of levies—livestock funds. 
84-5212. Use of fund arising from taxes prescribed in preceding section. 
84-5213. Transmission of taxes from county to state treasurer. 
84-5214. Levy for bounty funds—use of proceeds. 
84-5215. Bounties, when paid. 
84-5216. Tax levy for bounties on predatory animals. 
84-5217. Signers of petition—time for presenting—limitation on bounties—bounty 
inspectors. 
84-5218. County bounty fund. 
84-5219. Presentation of skins—affidavit. 
84-5220. County clerk to provide forms. 
84-5221. Existing bounty laws not affected. 
84-5201. (2068) Livestock, where assessed. Livestock belonging to a 


permanent resident of the state must not be listed or assessed while such 
stock is in transit, nor until it arrives in the county where the person owning 
the same resides, and must be listed and assessed in such county. If such 
livestock runs at large in a county other than the one in which such owner 
resides, it must be listed and assessed in such county. 


History: En. Sec. 3720, Pol. C. 1895; References 
re-en. Sec. 2530, Rev. C. 1907; re-en. Sec. Cited or applied as section 3720, polit- 
2068, R. C. M. 1921. ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Small, 35 M 288, 
294, 88 P 953. 


Cross-Reference 


Horses on open range, assessment by 
county assessor, sec. 46-1809. 
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Ref. to 

L. 751, ¢. 85 
Sec. 7, p. 148 


84-5203 

Ref. to 

L. 751, ec. 85 
Sec. 7, p. 148 
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_ 84-5202. (2069) Assessment of migratory livestock. All livestock pas- 
tured, ranged or grazed, or which does pasture, range or graze in any county 
or counties of the state during any year, other than the county wherein 
the said livestock is usually kept by the owner thereof on lands claimed by 
him, to be known as the home county, shall be assessed for taxation, and 
such tax collected in the county in which it is found at the time fixed by 
law for the assessment of all property in the state, at the rate of levy of the 
home county, and it shall be the duty of the owner thereof, or his agent, at 
the time of the assessment of such livestock, to make and deliver to the 
assessor of the county where such livestock is found, and to the assessor of 
the home county, a written statement, under oath, showing the different 
kinds of such livestock within such county belonging to him or under his 
charge, with their marks and brands, and showing the full time during the 
current year that such livestock and every part, portion and kind thereof, 
has been and will be, within any county or counties, other than the home 
county, and such livestock and the owner thereof, shall be liable to the said 
county or counties for the taxes thereon, as other property is liable, and the 
taxes thereon shall be apportioned between the home county and such other 
county or counties as hereinafter provided; provided, however, that the tax 
on all livestock fed in feeding pens or other enclosures in any county or 
counties other than the home county of such livestock, shall not be appor- 
tioned as provided herein, but shall be paid in full to the county treasurer 
of the home county of such livestock. 


History: En. Sec. 1, Ch. 125, L. 1909; 
amd. Sec. 1, Ch. 177, L. 1921; re-en. Sec. 
2069, R. C. M. 1921. 


Operation and Effect 


ty and not in the county in which the 
feeding is done; the ‘provisions of sec- 
tion 84-5203, relating to migratory stock 
having no application to animals falling 
within the proviso in the former section. 


Peterson v. Granite County, 76 M 214, 216 
et seq., 245 P 946. 


Under the provisions of this section, 
livestock moved from one county within 
the state to a neighboring county for 
winter feeding and not for the purpose 
of running at large or grazing in the lat- 
ter county, is assessable in its home coun- 


TaxationG261, 331. 
61 C.J. Taxation §§ 636, 763, 766. 


_ 84-5203. (2070) Duty of owner when livestock is removed from home 
county to another county. Whenever such livestock is removed, kept, fed, 
or pastured, or permitted to range or graze, or does range or graze in any 
county other than its home county, the owner thereof, or the person in 
charge, or his agent, shall, within fifteen days from the time any such stock 
enters such other county, deliver to the assessor of such county, and to the 
assessor of the home county, a written statement, under oath, similar in 
all respects, as far as practicable, to the statement required at the time 


of the assessment. 


History: En. Sec. 2, Ch. 125, L. 1909; 
re-en. Sec. 2070, R. C. M. 1921. 


Operation and Effect 


Under section 84-5202, livestock moved 
from one county within the state to a 
neighboring county for winter feeding and 
not for the purpose of running at large 
or grazing in the latter county, is assess- 
able in its home county and not in the 


county in which the feeding is done; the 
provision of this section relating to mi- 
gratory stock: having no application to 
animals. falling within the proviso in the 
former section. Peterson v. Granite Coun- 
ty, 76 M 214, 245 P 946. 


TaxationG329, 
61 C.J. Taxation § 763 et seq. 
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84-5204. (2071) Apportionment of taxes upon migratory livestock. ae 
- 85 


Each county of the state in which livestock is kept, fed, or pastured, or in seen p. 148 
which it is permitted to range or graze, or does range or graze, is entitled to 

receive the taxes on said property, in proportion to the time that the same 1s 

in such county, and the county to which said livestock is so removed shall be 

entitled to receive and recover from the home county the taxes collected on 

said stock, in proportion to the time for the current year such stock is so 

kept, fed, or pastured, or does range, or graze in the county other than where 

said livestock is assessed. 


History: En. Sec. 3, Ch. 125, L. 1909; 
- re-en. Sec. 2071, R. C. M. 1921. 


84-5205. (2072) Collection and disposition of proceeds of taxes. The 
assessor shall indicate on the assessment roll livestock which has or will be} g4 soos 
kept, fed, pastured, ranged, or grazed in more than one county, and the ste. a5 
treasurer, on collecting the taxes thereon in the county in which the same is See. 7, p. 148 © 
assessed, shall remit the portion levied for state purposes, as in case of other 
taxes rewiea by the state of Montana, and he shall place the remainder of 
the tax in a separate fund, known as the migratory stock fund, which shall 
be subject to distribution as hereinafter provided. 


History: En. Sec. 4, Ch. 125, L. 1909; TaxationG—411, 916. 
re-en. Sec. 2072, R. C. M. 1921. 61 C.J. Taxation §§ 866 et seq., 2223, 


84-5206. (2073) Distribution of migratory stock fund. At the regular 
meeting in July of the board of county commissioners, the assessor of the ., .o5¢ 
county shall transmit to the board all information filed with him or in his Be mi 
possession concerning stock assessed, wherein the taxes are to be apportioned See. 7, p. 148 
between two or more counties, and the board of county commissioners shall 
proceed, on receipt of such mhtobnintidn: to distribute said migratory stock 
fund, in proportion to the time said stock has been in each of such counties, 
as above provided, and order warrants drawn in favor of the counties 
entitled to receive a portion of the said taxes against such migratory stock 
fund, and the portion remaining, belonging to the home county, shall be 
distributed on the order of the board of county commissioners to the proper 
fund, according to the tax levy made during the year such assessment was 
levied, and the board shall make a like distribution of all moneys received 
from other counties under the provisions of this act. 

History: En. Sec. 5, Ch. 125, L. 1909; 
re-en. Sec. 2073, R. C. M. 1921; amd. Sec. 
1, Ch. 52, L. 1945. 

84-5207. (2074) Removal of livestock after assessment. No county, by g, 5597 
reason of the removal of stock from the home county after assessment, shall ‘at hy ce 
be entitled to receive a portion of the taxes collected by reason of Ae live- See. 7, p. 148 
stock being fed, pastured, ranged, or grazed in a county other than the 
home county because of the change of ownership of said livestock at the 
time of its removal, or while being fed or pastured in a pen, field, or 
enclosure. 

History: En. Sec. 6, Ch. 125, L. 1909; 
re-en. Sec, 2074, R. C. M. 1921. . 


84-5208. (2075) Penalty for violation of law. Any person or persons,  ¢4-5208 


company, or corporation, who is the owner or has in charge any livestock [;/°. .. 


Sec. 7, p. 148 
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within this state, who refuses to make the statement or statements as pro- 
vided in section 84-5202, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be fined in a sum not exceeding one hundred dollars. 


History: En. Sec. 7, Ch. 125, L. 1909; TaxationG=571. 
re-en. Sec. 2075, R. C. M. 1921. 61 C.J. Taxation § 1352. 


84-5209. (2076) Additional tax levy to pay expense of enforcing stock 
laws. In addition to appropriations made for such purposes, a tax is hereby 
authorized and directed to be levied on all livestock in this state, for the 
purpose of aiding in the payment of the salaries and all expenses connected 
with the enforcement of the stock laws of the state of Montana and for the 
payment of bounties on wild animals, as hereinafter specified. 


History: En. Sec. 1, Ch. 127, L. 1915; Taxation€70. 
re-en. Sec. 2076, R. C. M. 1921. 61 C.J. Taxation § 166. 


84-5210. (2077) State board of equalization to prescribe levy. The state 
board of equalization is hereby empowered and it is made its duty, annually, 
to prescribe the levy to be made against livestock of all classes for the 
purpose above indicated, and the various boards herein named shall have 
the right to recommend to said state board of equalization the amount of 


such levy. 
History: En. Sec. 2, Ch. 127, L. 1915; TaxationG=297. 
re-en. Sec. 2077, R. C. M. 1921. 61 C.J. Taxation § 677 et seq. 


84-5211. (2078) Limitation of levies—livestock funds. The amount of 
such levy shall not in any event exceed one mill upon the assessed valuation 
of sheep and one and one-half mills upon the assessed valuation of other live- 
stock, which shall be levied to aid in the payment of the general expense 
of the livestock commission of Montana, including salaries, office expense, 
detective expense, expense of prosecution, travel, and all incidental ex- 
pense, and a separate levy of not exceeding one and one-half mills on all 
livestock for the use of the livestock sanitary board to be placed in what 
shall be known as the state livestock sanitary board fund for the payment 
of indemnity for animals slaughtered, and for salaries and expenses in- 
curred in investigating, controlling and suppressing diseases, including 
expenses of quarantine and salaries and expenses incurred for such pur- 
poses, and for laboratory maintenance; provided further that the state 
treasurer and state auditor, at the written request of the livestock sanitary 
board shall set aside and transfer from the state livestock sanitary board 
fund to what shall be known as the state livestock sanitary board emer- 
geney fund such funds as may be available and requested, which funds 
shall be expended only when the livestock sanitary board determines that a 
livestock disease emergency exists requiring its expenditure, and it shall 
then be expended for such purposes as the livestock sanitary board may 
order and direct. 


History: En. Sec. 3, Ch. 127, L. 1915; References 
re-en. Sec. 2078, R. C. M. 1921; amd. Sec. Northern Pacific Railway Co. v. Dunham, 
1, Ch. 152, L. 1929. 108 M 338, 342, 90 P 2d 506. 


84-5212. (2079) Use of fund arising from taxes prescribed in preceding 
section. The money received from the tax levied on sheep, as provided in 
the first part of the preceding section, shall be placed to the credit of the 
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sheep inspection and indemnity fund, and shall be used to aid in the payment 
of the general expenses, salaries, office expense, detective expense, expense 
of prosecution, travel, and other expense, of the board of sheep commission- 
ers, and the moneys received from the tax on all other stock, as provided in 
the preceding section, shall be placed to the credit of the stock inspection 
and detective fund, to be used for like purposes for said board of stock com- 
missioners. The moneys received from the tax levied by the second division 
of the preceding section, shall be placed in a fund to be known as the state 
livestock sanitary board fund, to be used by said board for the payment of 
indemnity for animals slaughtered and for the payment of expenses in 
investigating and suppressing diseases, including quarantine and all ex- 
penses connected therewith. 


History: En. Sec. 4, Ch. 127, L. 1915; Taxation€—9063-4. 
re-en. Sec. 2079, R. C. M. 1921. 61 C.J. Taxation § 2234 et seq. 


84-5213. (2080) Transmission of taxes from county to state treasurer. 
The taxes levied and the money collected pursuant to the provisions of 
section 84-5211 shall be transmitted annually, with other taxes for state pur- 
poses, to the state treasury by the county treasurer of each county, and such 
county treasurer shall designate the amount received from the tax levied 
on sheep, and the amount received from the tax levied on all other livestock, 
and shall specify said separate amounts in his report to the state treasurer, 
and such money, when received by the state treasurer, shall be placed to 
the credit of the funds as provided in the preceding section. 


History: En. Sec. 5, Ch. 127, L. 1915; 
re-en. Sec. 2080, R. C. M. 1921. 


84-5214, (2081) Levy for bounty funds—use of proceeds. The state 
board of equalization of the state of Montana shall, under the authority of 
section 9, article XII of the constitution of Montana, and hereby, annually 
prescribe, make and levy an ad valorem tax on all livestock in the state of 
Montana for the purpose of protecting such livestock by all means of effec- 
tive predatory animal destruction, extermination and control, including 
systematic hunting, trapping in planned campaigns, or otherwise, and pay- 
ment of bounties, against destruction, depredation and injury by wild 
animals, whether on lands in private ownership, in the ownership of the state, 
or in the ownership of the United States, including open ranges and all lands 
in or of the public domain. The tax levy shall not exceed in any one (1) 
year (a) one and one-half (114) mills on the assessed valuation of all sheep, 
and (b) one (1) mill on the assessed valuation of other livestock. The monies 
received from such tax levies shall be transmitted monthly with other taxes 
for state purposes, by the county treasurer of each county, to the state 
treasury, and be by the state treasurer placed in and to the credit of the 
state bounty fund (with other monies in that fund under the provisions of 
section 46-1901) and such monies shall thereafter be paid out only on claims 
duly and regularly presented to the Montana livestock commission, and 
thereafter to the state board of examiners, and approved, in turn, by each 
said commission and said board, in accordance with the law applicable either 
to claims for bounties, when such claims are approved, or to claims for 
other expenditures necessary and proper for predatory animal control by 
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other means and methods than payment of bounties, as may be determined 
by the Montana livestock commission. All the monies in said state bounty 
fund shall be available for the payment of bounty claims and for expendi- 
tures in and for planned, seasonal, or other campaigns directed, or operated 
by the commission in co-operation with other agencies, for the systematic 
destruction, extermination and control of predatory wild animals, as may 
be determined by the commission and the advisory committee thereto. No 
claims against the bounty fund shall be approved in excess of monies in the 
fund, and no warrants shall be registered against such fund. 


History: En. Sec. 6, Ch. 127, L. 1915;. 4, Ch. 73, L. 1923; amd. Sec. 2, Ch. 152, L. 
re-en. Sec. 2081, R. C. M. 1921; amd. Sec. 1929; amd. Sec. 1, Ch. 111, L. 1947. 


84-5215. (2081.1) Bounties, when paid. The livestock commission may, 
at their discretion, pay such bounty for the destruction of wild animals at 
such times of the year as they deem advisable. 


History: En. Sec. 414, Ch. 73, L. 1923. Bounties@=8. 
11 C.J.S. Bounties § 13. 


84-5216. (2082) Tax levy for bounties on predatory animals. When- 
ever the owners, or agent or agents of such owners, representing fifty-one 
per cent. of the livestock of any county in this state shall present a petition 
to the board of county commissioners of such county, asking for the levy of 
a tax upon the livestock of such county for the purpose of paying bounties 
on predatory animals killed in such county, it shall be the duty of such board 
of county commissioners to make such levy, which shall not exceed ten mills 
on the dollar on the assessed valuation of all livestock in such county, which 
tax shall be assessed and collected in the same manner as all other state and 
county taxes. 

History: En. Sec. 1, Ch. 180, L. 1921; References 


re-en. Sec. 2082, R. C. M. 1921. Northern Pacific Railway Co. v. Dun- 
ham, 108 M 338, 342, 90 P 2a 506. 


Counties¢>192. 
20 C.J.S. Counties § 281. 


84-5217. (2083) Signers of petition—time for presenting—limitation on 
bounties—bounty inspectors. The petition provided for in section 84-5216 
shall be signed by the owners, agent, or agents of not less than fifty-one 
per cent. of the livestock of such county as ascertained from the assessment- 
books of such county, and shall recommend to the board of county commis- 
sioners the bounties to be paid on such predatory animals, which shall not 
exceed the following: On each wolf or mountain lion, one hundred dol- 
lars; on each wolf pup or mountain lion kitten, twenty dollars; on one 
coyote, five dollars; on each coyote pup, two dollars fifty cents. 

Such petition shall be presented not later then the first day of August 
of each year, and the board of county commissioners on determining the 
sufficiency of such petition shall make an order granting such petition, 
which said order shall fix the levy for that year, and the amount of the 
bounties to be paid for the killing of each such predatory animal, which 
shall not exceed the amounts recommended in such petition, and appoint 
not less than ten, nor more than twenty, stockowners of such county to be 
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bounty inspectors under this act, without compensation, who shall hold 
their offices for one year. 


History: En. Sec. 2, Ch. 180, L. 1921; 
re-en. Sec. 2083, R. C. M. 1921; amd. Sec. 
1, Ch. 37, L. 1923. 


84-5218. (2084) County bounty fund. The tax collected under this act 
shall be credited by the county treasurer to a fund to be known as “county 
bounty fund,” and shall be paid out by him upon properly drawn warrants 
issued thereon by the county clerk. 


History: En. Sec. 3, Ch. 180, L. 1921; Counties¢>161. 
re-en. Sec. 2084, R. C. M. 1921. 20 C.J.S. Counties § 231. 


84-5219. (2085) Presentation of skins—affidavit. Any person claiming 
bounty on any predatory animal under this act shall present the green skin, 
or pelt, of such animal, with all four feet attached thereto, to any one of the 
bounty inspectors, provided for in section 84-5217, and shall make an 
affidavit that such animal was killed within the county where the bounty 
is claimed, which affidavit shall be corroborated by at least two reputable 
stockowners of such county to the effect that they know, or have good 
cause to believe, that such animal was killed within such county. For the 
purpose of this act each bounty inspector provided for in this act shall be 
empowered to administer oaths. The said bounty inspector shall indorse 
upon such affidavit his approval or disapproval of such claim and shall cut 
from such skin or pelt the four feet. The person applying for such bounty 
shall then present the affidavit, with the indorsements thereon, to the 
county auditor, or in counties not having an auditor, to the county clerk, 
who shall attach the same to a claim against said county bounty fund and 
present it to the board of county commissioners for action, the same as any 
other claim against the county. 

History: En. Sec. 4, Ch. 180, L. 1921; 
re-en. Sec. 2085, R. C. M. 1921. . 

84-5220. (2086) County clerk to provide forms. The county clerk 
shall provide the necessary forms of affidavits and claims for carrying out 
the provisions of this act. 

History: En. Sec. 5, Ch. 180, L. 1921; 
re-en. Sec. 2086, R. C. M. 1921. 

84-5221. (2087) Existing bounty laws not affected. Nothing in this 
act contained shall be construed as interfering with, in any way, or repeal- 
ing any part of the existing laws of the state relative to the levying of taxes 
for and paying of the bounties on predatory animals under such state laws. 


History: En. Sec. 6, Ch. 180, L. 1921; References 
re-en. Sec. 2087, R. C. M. 1921. Hale v. County Treasurer of Mineral Co., 
82 M 98, 265 P 6. 


CHAPTER 53 
MILITARY SERVICEMEN—SUSPENSION OF LICENSE FEES 
Section 84-5301. Suspension of license fees from persons in military service. 


84.5301. Suspension of license fees from persons in military service. 
The collection from any person in the military service of the United States, 
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as defined by the soldiers’ and sailors” civil relief act of October 17, 1940, as 
amended October 6, 1942, of any license fee or privilege fee or charge, or tax 
for, and as a prerequisite for carrying on any personal service occupation, 
or any profession, annually, or for any other period. of time, whether falling 
due prior to or during his period of military service, shall not’ be made for 
the period, or any part thereof; during which: such person was in military 
service and for an additional: period of six (6) months after the termination. 
of his period of military service, if such person were not actually professing, 
carrying on and practicing his profession; avocation or occupation in the 
state of Montana during such period as herein extended, and such person 
or licensee shall not hereafter be liable for such license fee or privilege fee 
or tax or personal service charge for.any went during which said conditions 
obtain. 


The status, andi and right of any such person. or. Heeneen under any 
of the laws of the state of Montana shall remain in the same force and effect. 
in which said. status, right. and standing existed at-'the time such person 
entered the military service of the United States and for the whole period of 
such military service and for an additional period of six (6) months after the. 
termination of said period of said military service, and at the end of said. 
extended period said person shall be deemed to Be and shall stand, fully 
and completely restored to all the rights, privileges, of his proressibn, avo- 
cation or occupation, to all intents and purposes as if he had not been ab- 
sent in military service and had been regularly carrying on his said pro- 
fession, avocation and occupation and regularly paying all fees and charges. 
due for the same. After the termination of said extended period, six (6) 
months following termination of. his -.military service, said person shall be 
subject for the next ensuing annual period, or any part thereof, and regu- 
larly thereafter, to all license fees, privilege fees, charges and taxes then 
lawfully collectible pursuant to law. ) 

History: En. Sec. 1, Ch. 106, L. 1943. 


CHAPTER 54 
MINES TAXATION—GENERAL PROPERTY AND NET PROCEEDS TAX | 


Section 84-5401. Taxation of mines. 
84-5402. Net proceeds tax—statement.of yield. . 


Tit. 84,c.54 | 84-5403. Net proceeds—how computed: 
yes | 84-5404. Deductions—capital expenditures. 
Secs. 1-11 | 84-5405. Lien of tax. . «: 
pp. 94-97 | 84-5406. Assessment of royalties. 


84-5407. False or fraudulent reports, procedure in case of. 

84-5408. Transmission of net proceeds to county assessor. 

84-5409. Taxation and payment on royalty interests. 

84-5410. Penalty for failure to make statement—estimate of net renceedit 

84-5411. Penalty for false statement. 

84-5412. Examination of records by board of equalization. 

84-5413. Lien of tax—enforcement of payment. 

84-5414. Surface ground and improvements not exempt. 

84-5415. Dissolved corporations to make returns on net proceeds of mines and 
pay tax acerued. 


84-5401. (2088) Taxation of mines. All mines and mining claims, both 
placer and rock in place, containing or bearing gold, silver, copper, lead, 
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coal, or other valuable mineral deposits, after purchase thereof from the 
United States, shall be taxed at the price paid the United States therefor, 
unless the surface ground, or some part thereof, of such mine or claim is 
used for other than mining purposes, and has a separate and independent 
value for such other purposes, in which case said surface ground, or any part 
thereof so used for other than mining purposes shall be taxed at its full 
value for such other purposes; and all machinery used in mining, and all 
property and surface improvements upon or appurtenant to mines and 
mining claims, which have a value separate and independent of such mines 
or mining claims, and the annual net proceeds of all mines and mining claims, 
shall be taxed as other personal property. 


History: En. Sec. 3, p. 73, L. 1891; 
re-en. Sec. 3672, Pol. C. 1895; re-en. Sec. 
2500, Rev. C. 1907; re-en. Sec. 2088, R. C. 
M. 1921. 


NOTE.—For history of early acts ex- 
empting mines from taxation, see North- 
ern Pacific Ry. Co. v. Mjelde, 48 M 287, 
137 P 386. See also constitution of Mon- 
tana, art. XII, see. 3. 


Burden of Proof 


One claiming an exemption from taxa- 
tion has the burden of showing that he 
is entitled to it; but in an action to en- 
join the collection of taxes upon a ditch 
used solely in connection with placer min- 


ing operations, and therefore not subject. 


to taxation, the burden rests upon the 
state to show that the ditch has a value 
independent of the placer mining claim, 
so as to render it liable to taxation, as 
provided in this section. Hale v. County 
of Jefferson, 39 M 137, 148, 101 P 973. 

Under the constitution and the above 
section, before the land embraced in a 
mining claim becomes subject to taxa- 
tion at a valuation greater than the price 
paid the government therefor, the taxing 
officers must ascertain, and they have 
the burden of showing when their author- 
ity is questioned, that the surface ground, 
or some portion thereof, is used for other 
than mining purposes, and has an inde- 
pendent value for such purpose. Barnard 
Realty Co. v. City of Butte, 50 M 159, 
163, 166, 145 P 946. See, also, note of 
this decision under section 2, article XII, 
constitution of Montana. 


Injunction Restraining Collection; In- 
dian Land 


Where in 1936 the supreme court oe ated 
an injunction to an oil and gas company 
“forever” restraining and enjoining the 
state board of equalization from levying 
or collecting certain taxes upon oil and 
gas produced under a lease of trust patent 
Indian land, but the board in 1941  be- 
lieving that a later decision of the supreme 
court of the United States superseded and 
overruled the former decision and took 


steps to collect the taxes, the oil company 
sous have proceeded under sec. 93-9801, 
subd. 5, instead of instituting a new pro- 
ceeding, which was properly dismissed. 
Santa Rita Oil & Gas Co. v. State Board 
of Equalization, 112 M 224, 225, 114 P 
2d. 521. 


Machinery and Improvements 


Machinery used in mining, and all prop- 
erty and surface improvements upon or 
appurtenant to mines and mining claims, 
which have a value separate and inde- 
pendent of such mines or mining claims, 
are properly assessed as personal prop- 
erty. Birney v. Warren, 28 M 64, 66, 72 
P 293. 


Net Proceeds 

Under. this section, which is a reitera- 
tion of section 3, article XII, of the state 
constitution, the annual net proceeds of 


coal mines. are liable, to taxation “as other 
-_personal property.” Montana Coal & Coke 


Co. v. Livingston, 21 M 59, 70, 52 P 780. 

Under the state constitution and this 
section, the net proceeds of all mines and 
mining claims are taxable the same as 
other personal property, and the assessor 
need not follow up the proceeds thereof, 
the tax being a lien on the mine itself 
until paid. Tong v. Maher, 45 M 142, 144, 
145, 122 P 279, 


Operation and Effect 
Coal in place, found in lands granted 


| by the government to the Northern Pa- 


cific Railway Company, which coal the 
company reserved. to itself in deeds to 
portions thereof sold by it, constitutes a 
mine, and as such, in its undeveloped 
condition, is not a proper subject for tax- 
ation. Northern Pacific Ry. Co. v. County 
of Musselshell et al., 54 M 96, 169 P 53. 


This section follows the language of 
the constitution. Murray v. Hinds, 30 
M 466, 469, 76 P1039; Cobban v. Meagher, 
42 M 399, 407, 113 P 290; Barnard Realty 
Co. v. City of Butte, 50 Mt: 159, 163, 145 
P 946. 
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Other Than Mining Purposes 


Where a mining claim was within the 
limits of a city, and, while it had never 
been made an addition to the city, the 
owners had made a plat, and sold lots 
and blocks from the claim for townsite 
purposes, describing the portions sold by 
metes and bounds, and it appeared that 
a shaft had once been sunk on such re- 
serve, but that it had been abandoned, 
and that the lot on which the shaft was 
sunk had been sold, the so-called reserve 
was taxable for purposes other than min- 
ing. Murray v. Hinds, 30 M 466, 469, 76 
P 1039. 

A ditch, appurtenant to placer claims, 
which had always been used to convey 
water for mining such claims, and for no 
other purpose, and which, independently 
of such use, had never been the source 
of revenue to its owner, although the 
water could be sold for irrigation and 
other purposes, and would be valuable in 
this connection, and no value independent 
of its use in connection with the placer 
lands so as to render it subject to taxa- 
tion under this section. Hale v. County 
of Jefferson, 39 M 137, 142, 101 P 973. 

The surface ground of an unpatented 
mining claim, when used for other than 
mining purposes, and when it has a sep- 
arate value for such other purposes, is 
subject to taxation. Cobban v. Meagher, 
42 M 399, 409, 113 P 290. 

Id. The rights, also reserved in deeds 
referred to above, to such use of the sur- 
face of the land as may be necessary for 
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the exporation, mining and.carrying away 
of the coal that may be found below, is 
a valuable interest in the land itself, and 
as such property subject to taxation. 


Tailings Dump 

Tailings dump forming a definite and 
segregated body or mass classifiable as per- 
sonal property was not a, “mine” and 
hence proceeds of the sale of valuable 
minerals removed therefrom were not tax- 
able as “net proceeds of a’ mine.” Fore- 
man v. Beaverhead County, 117.M 557, 
559, 561, 161 P 2d 524. 


References 


State v. State Board of Equalization, 
67 M 340, 348, 215 P 667; Anaconda Cop- 


¢ 


per Min. Co. v. Junod, 71 M 132, 227 P 


1001; Butte and Superior Min. Co. v. Me- 
Intyre, 71 M 254, 229 P 730; Northern 
Pac. Ry. Co. v. Musselshell Co., 74 M 81, 
84 et seq., 238 P 872; Santa Rita Oil & 
Gas Co. v. State Board of Equalization, 
112 M 359, 361, 116 P 2d 1012; Rist v. 
Toole County, 117 M 426, 439, 159 P 2d 
340. 


Taxation€—63. 
61 C.J. Taxation § 136 et seq. 


51 Am. Jur., Taxation, p. 452, § 437; 
p. 643, § 689; p. 645, § 691. 


Tenant’s interest in respect of building 


or other structure erected by him as sepa- 
rate unit for property tax apart from land. 
154 ALR 1309. 


(2089) Net proceeds tax—statement of yield. Every person, 


partnership, corporation, or association, engaged in mining, extracting or 
producing from any quartz vein or lode, placer claim, dump or tailings, or 
other place or sources whatever, precious stones or gems, gold, silver, cop- 
per, coal, lead, petroleum, natural gas, or other valuable mineral, must on 
or before the thirty-first day of March of each year make out a statement 
of the gross yield of the above named metals or minerals from each mine 
owned or worked by such person, corporation or association during the year 
preceding the first day of January of the year in which such statement is 
made, and the value thereof. Such statement shall be in the form prescribed 
by the state board of equalization, and must be verified by the oath of such 
person or the manager, superintendent, agent, president or vice-president 
of such corporation, association or partnership, and must be delivered to the 
state board of equalization on or before the thirty-first day of March. Such 


statement shall show the following: 


1. The name and address of the owner or lessee or operator of the mine, 
together with the names and addresses of any and all persons, corporations, 
or associations owning or claiming any royalty interest in the mineral prod- 
uct of such mine or the proceeds derived from the sale thereof, and the 
amount or amounts paid or yielded as royalty to each of such persons, 
corporations or associations during the period covered by the statement. 
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2. The description and location of the mine. 

3. The number of tons of ore, barrels of petroleum, cubic feet of natural 
gas or other mineral products or deposits extracted, produced, and treated 
or sold from the mine during the period covered by the statement. 

4, The amount and character of such ores, mineral products or deposits, 
and the yield of such ores, mineral products or deposits from such mine in 
constituents of commercial value; that is to say, the number of ounces of 
gold or silver, pounds of copper or lead, tons of coal, barrels of petroleum 
or other crude or mineral oil, cubic feet of natural gas or other commercially 
valuable constituents of said ores or mineral products or deposits measured 
by standard units of measurement, yielded to such person, corporation or 
association so engaged in mining, and to said royalty holders and each of 


them, if any, during the period covered by the statement. 
5. The gross yield or value in dollars and cents. 
6. Actual cost of extracting same from mine. 
7. Actual cost of transporting to place of reduction or sale. 
8. Actual cost of reduction or sale. 
9. Actual cost of marketing the product and conversion of same into 


money. 


10. Cost of construction, repairs and betterments of mines, and cost 
of repairs and replacements of reduction works. 
11. The assessed valuation of reduction works for the calendar year 


for which such return is made. 


12. Actual cost of fire insurance and workmen’s compensation insurance. 


History: En. Sec. 1, Ch. 237, L. 1921; 
re-en. Sec. 2089, R. C. M. 1921; amd. Sec. 
1, Ch. 191, L. 1925; amd. Sec. 1, Ch. 139, 
L. 1927; amd. Sec. 1, Ch. 161, L. 1933; 
amd. Sec. 1, Ch. 188, L. 1935; amd. Sec. 1, 
Ch. 95, L. 1947. 


NOTE.—Earlier acts were sections 1047 
to 1050, revised statutes 1879; re-enacted 
sections 1791 to 1794, fifth division com- 
piled statutes 1887; sections 50 to 57, pp. 
93 to 95, laws of 1891; re-enacted sections 
3760 to 3768, political code: 1895; re-en- 
acted sections 2563 to 2571, revised codes 
1907. 


Constitutionality 


Chapter 140, laws of 1927 (since re- 
pealed), making the operator of a mine 
or oil well jointly liable with the holder 
of a royalty interest for the payment of 
the tax assessed against the royalty and 
authorizing the operator to withhold from 
the proceeds of the royalty interest the 
amount of any tax thereon paid by him, 
held not open to the constitutional ob- 
jection that the operator is thus made the 
collector of the tax on the royalty in- 
terest, contrary to the provision of sec- 
tion 5, article X, of the constitution, that 
the county treasurer shall be such col- 
lector, the method of thus collecting the 
tax by the operator at the source of the 
product being permissible as a certain 


and expeditious one calculated to pre- 
vent the possibility of any of it escaping 
taxation. Byrne v. Fulton Oil Co., 85 
M 329, 332 et seq., 278 P 514. 

Id. ‘Chapter 140, above, held not open 
to the objection that it impairs the obli- 
gation of a contract in that whereas at 
the time the contract of lease between 
the operator and the lessor of oil land 
the law contemplated but one assessment 
and that to the operator, it imposes part 
of the tax upon the lessor, since a con- 
tract between individuals does not have 
the effect of depriving the state of its 
power of taxation. 

Id. Under the rule announced in State 
v. Silver Bow Refining Co., 82.M 280, 
par. 2 of syllabus, chapter 140, laws of 
1927, is not unconstitutional as depriving 
an owner of a royalty interest in an oil- 
well of his property without due process 
of law by not giving him the right to be 
heard in the proceedings resulting in the 
assessment of his interest. 


Id. Since chapter 140, making royalty 
interest taxable, applies to all such in- 
terests in mining property, it is not un- 
constitutional as discriminatory. 


Under the rule that a contract between 
individuals cannot deprive the state of 
any power of taxation otherwise belong- 
ing to it, held, that this section and sec- 
tion 2096.2, R. C. M. 1935 (since repealed), 
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are not unconstitutional as impairing the 
obligation of a contract when applied to 
royalty accruing under a contract executed 
before the enactment of the sections. 
Forbes v. Mid-Northern Oil Co., 100 M 
10, 21, 45 P 2d 673. 


Nature of Royalty Interest 


The owner of a royalty interest in an 
oil-well made taxable under this chapter, 
‘is the owner of property within the mean- 
ing of section 17, article XII, of the con- 
stitution, which is taxable and assessable 
to the owner of such interest as net pro- 
ceeds of: mines under section 3 of the 
same article, regardless of the form of the 
lease under which the royalty is reserved. 
Byrne v. Fulton Oil Co., 85 M 329, 332 
et seq., 278 P 514. 


Nature of Tax on Royalty 


Oil and gas in place is land, and a tax 
on the income of such oil and gas is a 
tax on land..A tax on the royalty, which 
only acerues as a result of the production 
of oil or gas, is a burden on the produc- 
tion of oil or gas and, therefore, a tax 
levied and assessed against the gas and 
oil produced. A tax on royalty is a part 
of the net proceeds tax arising out of the 
operation of mines, and the holder of 
royalty interest is liable for tax thereon 
in absence of contractual obligation to the 
contrary. Northern Pacific Railway Co. 
v. Gas Development Co., 103 M 214, 217, 
218, 62 P 2d 204. 


Construction of “Royalty” Contracts 


Within the meaning of this section and 
secs. 2096.1 and 2096.2, R. C. M. 1921 (since 
repealed), the question whether payments 
required to be made to the lessee of oil 
lands by the oil-well operator were “Troy- 
alties,’ the provisions of the instrument 
calling for the payments must be construed 
for what they really are, regardless of 
designation in the contract. Forbes v. Mid- 
Northern Oil Co., 100 M 10, 19, 45 P 2d 
673. 


Deductions 


The state board of equalization is a 
special tribunal with limited powers and 
must, in making an assessment of net pro- 
ceeds of mines, pursue the method of pro- 
cedure prescribed by chapter 237, laws 
of 1921 (secs. 84-5401 to 84-5414); in it 
is lodged no discretion to permit deduc- 
tions from the gross proceeds other than 
those specifically provided for, or to allow 
reimbursement to the taxpayer for taxes 
paid by him by mistake in previous years, 
and mandamus lies to compel the board 
to follow the law. State v. State Board 
of Equalization, 67 M 340, 348, 215 P 667. 

Held, that taxes and fire insurance pre- 
miums paid upon milling and reduction 
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works owned and operated by a mining 
company in connection with its mining 
operations are not deductible as a part 
of the cost of extracting the minerals 
and metals from ores taken from its 
mines in computing the net proceeds of 
mines for the purpose of arriving at the 
amount of license tax payable under sece- 
tions 2344-2355, revised codes of 1921 
(since repealed), construed in the light 
of the provisions of sections 84-5401 to 84- 
5414, relating to the taxation of mines 
and net proceeds. Anaconda Copper Min- 
ing Co. v. Junod, 71 M 132, 135, 227 P 
1001. 


Estate in Land Held Taxable 


Oil and gas leases on Indian lands held 
under trust patent, in which the oil and 
gas was reserved for the benefit of the 
tribe, created an estate in land distinct 
and separate from the interest held by 
the Federal government, which estate was 
subject to operators’ net proceeds tax and 
the gross production tax. British-American 
Oil Producing Co. v. State Board of 
Equalization, 101 M 2938, 302, 54 P 2d 129. 


Exemption from Tax 


Royalty interests accruing to a Black- 
feet Indian from an oil and gas lease on 
reservation lands allotted to and held by 
him under trust patent are not subject to 
state taxation under the royalty owner’s 
net proceeds tax. Santa Rita Oil & Gas 
Co. v. State Board of Equalization, 101 
M 268, 288, 54 P 2d 117; 112 M 359, 365, 
116 P 2d 1012. 


Nonresident Royalty Holder 


The fact that the owner of a royalty in- 
terest in an oil well made taxable under 
secs, 2096.1 and 2096.2, R. C. M. 1935 (since 
repealed), is.a nonresident of the state 
does not render him immune from payment 
of a tax thereon, the tax imposed upon 
the royalty as a part of the net pro- 
ceeds being in lieu of the ad valorem tax 
on the oil in the ground as a part of the 
realty and not a personal property tax 
depending upon the residence of the owner. 
Forbes v. Mid-Northern Oil Co., 100 M 10, 
23, 45 P 2d 673. 


Not Retroactive 


Held, under section 12-201 of this code 
declaring that no law is retroactive un- 
less expressly so declared to be, that 
chapter 140, laws of 1927 (since repealed), 
making royalty interests in mines and oil- 
wells taxable and ordaining that the act 
should become effective as of January l, 
1927, is not retroactive, it not expressly 
being made so, and therefore does not 
include royalties accruing prior to January 
1, 1927. (Justices Ford and Angstman 
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disssenting.) Byrne v. Fulton Oil Co., 85 
M 329, 332 et seq., 278 P 514; Anderson 
v. Sunburst Oil & Refining Co., 89 M 175, 
176 et seq., 296 P 1108; Forbes v. Mid- 
Northern Oil Co., 90 M 297, 298,.2 P 2d 
1018. 


Operation and Effect 

Held, that by the enactment of chapter 
237, laws 1921 (sections 84-5402 to 84- 
5414), making net proceeds of mines as- 
sessable by the state board of equaliza- 
‘tion and repealing sections 2563-2571, re- 
vised codes of 1907, under which the 
duty of assessing such proceeds had 
been placed upon the county. taxing 
officers, a county assessor was without au- 
thority after the approval of chapter 237 


to assess net mine proceeds, and manda- — 


mus did not lie to compel him to obey an 
order of the county board of equalization 
that he do so. State v. State Board of 
Equalization, 67 M 340, 348, 215 P 667. 


Held, that the legislature could proper- 
ly add powers additional to those speci- 
fically conferred by -section 15, article 
XII, of the constitution, upon the state 
board.of equalization, as it did by chap- 
ter 237, laws of 1921 (secs. 84-5402 to 84- 
5414), by imposing upon the board the 
duty to assess net proceeds of mines. Butte 
& Superior Mining Co. v. MelIntyre, 71 
M 254, 256, 229 P 730. 

A tax cannot lawfully be levied against 
a person for property he does not own; 
and since property in the shape of net 


‘proceeds of a mine belongs to the lessee 


and not to the owner of it, and the statute 
contemplates but one assessment thereof, 
to-wit: to the lessee, it was error to as- 
sess to the owner, as part of the net pro- 
ceeds of the mine, the rental received by 
him from the: lessee. Northern Pac. Ry. 
Co. v. Musselshell Co., 74 M 81, 84 et seq., 
238 P 872. ene 

Id. Under sections 84-5401 to 84-5414, 
the lessee of a (coal) mine, i.e., the per- 
son engaged in mining, and not the own- 
er, is the proper party to whom_net pro- 
‘ceeds are assessable. 


Where several persons own separate di- 
visable interests in a mine (or oil well) 
the interest of each is properly taxable 
to each under the statute providing for 
taxation of net proceeds of mines. — (Dis- 
tinguishing instant case from Northern 
Pac. Ry. Co. v..Musselshell County, 74 M 
81, 238 P 872, containing language inti- 
mating that statute contemplates assess- 
ment to but one person.) Homestake Ex- 
ploration Corp. v. Schoregge, 81 M 604, 
612, 264 P 388. vail 


84-5403 


State May Tax Production under Lease 
of Trust Patent Indian Land 


_ Held, that the state board of equaliza- 
tion is authorized to tax the operator’s net 
proceeds tax and the oil producers’ license 
tax or gross production tax, but not the 
royalty owner’s net proceeds ‘tax, on oil 
and gas produced under a lease of trust 
patent Indian land. (Overruling Santa 
Rita Oil & Gas Co. v. State Board of 
‘Equalization, 101 M 268, 288, 54 P 2d 117, 
with exception of the royalty owner’s net 
proceeds tax, for the reason that the fed- 
eral supreme court ‘overruled its holdings 
upon which the state court’s former 
opinion was based). Santa Rita Oil & Gas 
Co. v. State Board of Equalization, 112 M 
359, 361, 116 P 2d 1012. 


What Are Royalties 


The consideration for certain assign- 
ments of rights in oil lands consisting of 
an agreement to convey to the assignees 
“as royalty payable in cash” twenty per 
cent of all oil produced from the prem- 
ises, were held to constitute “royalties” 
within the meaning of this section and sec- 
tions 2096.1 and 2096.2 R. C. M. 1935 
(since repealed). Forbes v. Mid-Northern 
Oil Co.; 100 M 10, 19, 45 P 2d 673. 


War Bonus No Part of Gross Value 
Where the plaintiffs received from the 


federal government a war bonus or pre- 


mium for an increased production of lead 
and zine produced by them, held that in 
the determination of the valuation of the 
net proceeds of mines for the purpose of 
taxation, the “gross value” of the pro- 
duct which is the basis for the computa- 
tion of the tax, is the money which the 
producer receives or should properly re- 
ceive from a bona fide sale of the product 
and “gross value” did not inelude the 
bonus or premium which was paid not as 
a part of the value of the product but as 
an inducement for increased production. 
Klies v. Linnane, 117 M 59, 60, 64, 156 
P 2d 183. 


References 

Byrne y. Fulton Oil Co., 85 M 329, 278 
P 514; Simpson v. Silver Bow County, 87 
M 83, 94, 285 P 195; British-American Oil 
Producing Co. v. State Board of Equaliza- 
tion, 101 M 293, 300, 54 P 2d 129; Northern 
Pacific Railway Co. v. Gas Development 
Co., 103 M 214, 215, 62 P 2d 204; Foreman 
v. Beaverhead County, 117 M 557, 560, 161 
P 2d 524. 


TaxationC=331, 
61 C.J. Taxation §§ 763, 766 et seq. 


84-5403. (2090) Net proceeds—how computed. The state board of  s4-5493 
equalization shall caleulate and compute from said returns the gross product 
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yielded from such mine, and its gross value in dollars and cents for the 
year preceding the first day of January, and also shall calculate and com- 
pute the net proceeds in dollars and cents of said mine yielded to such per- 
son, corporation or association so engaged in mining, which said net 
proceeds shall be ascertained and determined by subtracting from the value 
in dollars and cents of the gross product thereof the following, to-wit: 


1. All royalty paid or apportioned in cash or in kind by the person, 
corporation or association so engaged in mining. 


2. All moneys expended for necessary labor, machinery and supplies 
needed and used in the mining operations and developments. 

3. All moneys expended for improvement, repairs and betterments 
necessary in and about the working of the mine. 

4. All moneys expended for costs of repairs and replacements of the 
milling and reduction works used in connection with the mine. 

5. Depreciation in the sum of six per cent (6%) of the assessed valua- 
tion of such milling and reduction works for the calendar year for which 
such return is made. 

6. All moneys expended for transporting the ores, and mineral prod- 
ucts or deposits from the mines to the mill or reduction works or to the 
place of sale, and for extracting the metals and minerals therefrom, and for 
marketing the product and the conversion of the same into money. 

7. All moneys expended for fire insurance and workmen’s compensa- 
tion insurance. 

No moneys invested in the mines and improvements during any year, 
except the year for which such statement is made, shall be included in 
such expenditures; and such expenditures shall not include the salaries or 
any portion thereof, of any person or officer not actually engaged in the 
working of the mine or superintending the management thereof. 


History: En. Sec. 2, Ch. 237, L. 1921; 
re-en. Sec. 2090, R. C. M. 1921; amd. Sec. 
2, Ch. 191, L. 1925; amd. Sec. 2, Ch. 139, 
L. 1927; amd. Sec. 2, Ch. 161, L. 1933; 
amd. Sec. 2, Ch. 188, L. 1935. 


References 
State v. State Board of Equalization, 


ern Oil Co., 100 M 10, 13, 45 P 2d 673; 
Santa Rita Oil & Gas Co. v. State Board of 
Equalization, 101 M 268, 273, 54 P 2d 117; 
British-American Oil Producing Co. v. 
State Board of Equalization, 101 M 293, 
300, 54 P 2d 129; Northern Pacific Railway 
Co. v. Gas Development Co., 103 M 214, 
215, 62 P 2d 204; Klies v. Linnane, 117 M 


59, 60, 156 P 2d 183; Foreman v. Beaver- 
head County, 117 M 557, 560, 161 P 2d 
524. 


93 M 19, 51 et seq., 17 P 2d 68. See, also, 
annotations under section 84-5402, which 
cover the entire subject from sections 
84-5401 to 84-5414; Forbes v. Mid-North- 


84-5404. Deductions—capital expenditures. The state board of equal- 
ization in computing the deductions allowable for expenditures under sec- 
tion 84-5403 on petroleum and natural gas production, shall compute and 
allow deductions for any capital expenditures made prior to the year for 
which any such statement is made, where the same have not been previously 
allowed in computing such net proceeds under the laws of the state of 
Montana; provided that no such deductions shall be allowed on account 
of any expenditures made during any calendar year prior to the year 1936; 
and provided further that no deductions shall be allowed for expenditures 
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except for the calendar year for which the computation is made and the 

calendar year preceding the year for which the computation is made. 
History: En. Sec. 1, Ch. 202, L. 1937; 

amd. Sec. 1, Ch. 18, L. 1941; amd. Sec. 2, 

Ch. 95, L. 1947. 

84-5405. (2090.2) Lien of tax. The tax so assessed on net proceeds 
shall be and shall constitute a lien upon all of the right, title and interest of 
such operator in or to such mine or mining claim and upon all of the right, 
title and interest in or to the machinery, buildings, tools and equipment used 
in operating said mine or mining claim. 

History: En. Sec. 4, Ch. 161, L. 1933. Taxation€~507. 
References 61 C.J. Taxation § 1162 et seq. 


Foreman vy. Beaverhead County, 117 M 51 Am. Jur. 881, Taxation, §§ 1010 et 
557, 560, 161 P 2d 524. seq. 


84-5406. (2090.3) Assessment of royalties. Upon receipt of the list or 
schedule setting forth the names and addresses of any and all persons, corpo- 
rations and associations owning or claiming royalty, and the amount or 
amounts paid or yielded as royalty to such royalty owners or claimants dur- 
ing the year for which such return is made, the state board of equalization 
shall proceed to the assessment of all such royalties, and shall assess the 
same at the full cash value of the money or product yielded during such pre- 
ceding calendar year, and the same shall be taxed on the same basis as net 
proceeds of mines are taxed as provided by section 84-301. 


History: En. Sec. 3, Ch. 188, L. 1935. References 
Santa Rita Oil & Gas Co. v. State Board 
of Equalization, 101 M 268, 273, 54 P 2d 
Li?) 


84-5407. (2090.4) False or fraudulent reports, procedure in case of. If 
any such report required by this chapter contains any wilfully false or 
fraudulent statements as to the gross amount received by any person, corpo- 
ration or association so engaged in mining as aforesaid, for any mine’s prod- 
uct, then the said state board of equalization shall compute the gross value 
of such mine’s product, and such gross value shall be based upon the average 
quotations of the price of such mine’s product in New York City, or the 
relative market value at the point of delivery, as evidenced by some estab- 
lished authority or market report, such as the Engineering and Mining 
Journal of New York City, or some other standard publication, giving the 
market reports for the year covered by the statement; and, provided 
further, that if any such person, corporation, or association has sold or 
otherwise disposed of any of its mine’s product at a price substantially 
below the true market price of such product at the time and place of 
such sale or disposal, then the state board of equalization shall compute the 
eross value of such portion of said mine’s product, so sold or disposed of 
substantially below the market price as aforesaid, which gross value shall 
be based upon the quotations of the price of such mine’s product in New 
York City, or the relative market value at the point of delivery at the time 
such portion of the product was so sold or otherwise disposed. of, as evi 
denced by some established authority or market report, such as the Exé1- 
neering and Mining Journal, of New York City, or some other standard 
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publication giving the market reports for the year covered by such state- 
ment. Should there be no quotation covering any particular product, then 
the state board of equalization shall fix the value of such gross product, 
or such portion thereof, as shall have been sold or otherwise disposed of at 
a price substantially below the true market price at the time and place of 
‘such sale or disposal in such a manner as may seem to be equitable. 

History: En. Sec. 4, Ch. 188, L. 1935. References 


Klies v. Linnane, 117 M 59, 60, 156 S 
2d 183. 


84-5408. (2091) Transmission of net proceeds to county assessor. On 
or before the first day of July in each year the state board of equalization 
shall transmit to the county assessor of each county in which such mines 
and mining claims are situated, the valuation of the net proceeds of such 
mines and mining claims for the purpose of taxation, as the same have been 
determined and fixed by such state board of equalization, and the county 
assessor shall immediately enter the Se upon an assessment roll called 
“assessment roll of net proceeds of mines”, alphabetically arranged, and in 
which shall be specified in separate columns and under the following heads: 


1. The name and address of the owner or lessee of the mine. 

'2. The description and location of the mine. 

3. The number of tons of ore or other mineral products or deposits 
extracted and treated or sold from the mine during the period covered by 
the statement. | 

4. The gross value of the ores, mineral products or deposits, in dollars 
and cents, extracted and treated, or sold during the year, to be determined 
as provided in the preceding section. 


5. The net proceeds, in dollars and cents, of such mine or mining claim 
during the years, to be determined as provided in the preceding section. 


The form of said assessment roll shall be prescribed by the state board 
of equalization in conformity with the provisions of this act. 


History: En. Sec. 3, Ch. 237, L. 1921;. 117; British-American Oil Producing Co. 
re-en. Sec. 2091, R. C. M. 1921; amd. Sec.  v. State Board of Equalization, 101 M 293, 
5, Ch. 188, L. 1935; amd. Sec. 1, Ch. 67, 300, 54 P 2d 129; Klies v. Linnane, 117 M 
L. 1945. 59, 61, 156 P 2d 183. 


References 


Santa Rita Oil & Gas Co..v. State Board © Taxation€=382, 411. 
of Equalization, 101 M 268, 273, 54 P 2d 61 C.J. Taxation §§ 841, 866 et seq. 


84-5409. (2091. 1) Taxation and payment on hovel interests. At the 


Nae a 


the county clerk shall’ prepare from such net proceeds and royalty assess- 
ments a tax roll which shall be by him furnished to the county treasurer on 
or before the twentieth day of August following, upon which date said taxes 
shall be due and payable. Assessments of petroleum and natural gas royal- 
ties shall be entered by the county clerk in the personal property assessment 
book under the name of the producer, and such assessments of royalty when 
entered shall have all the force and effect as if made in the names of the 
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owners of such i. ae as well as against the operator. The 
county treasurer shall proceed to give full notice thereof to such 
Operator. and to collect the same in manner provided by law. The 
‘Operator or producer shall be liable for the payment of said taxes, 
and same shall be payable by and shall be collected from such operators in 
the same manner and under the same penalties as provided for the collection 
of taxes upon net proceeds of mines; provided, however, that after payment 
of such tax such operator may recover or withhold from any proceeds of 
royalty interest, either in kind or in money, coming into his hands, the 
amount of any tax paid by him upon such royalty or royalty interest. 

Assessments of royalty on production of metals, and minerals other than 
petroleum and natural gas, shall be entered by the county clerk in the 
personal property assessment book in.the name of the recipient or owner 
of such royalty. The county treasurer shall proceed to give full notice 


— 


. 


thereof to 0 such. recipient ( orroyalty-owner, and to collect the taxes thereon , 


in the same manner as taxes on net proceeds of mines. 


History: En. Sec. 6, Ch. 188, L. 1935; 2d 117; British-American Oil Producing 
amd. Sec. 1, vai 162, L. inh Co. v. State Board of Equalization, 101 M 
293, 300, 54 P 2d 129, — 
References 
Santa Rita Oil & Gas Co. v. State hee: “TaxationG>423, 515. . 
of Equalization, 101 M 268, 274, 54 P ~ 61 C.J. Taxation §§ 880, 1224, 


84-5410. (2092) Penalty for failure to make statement—estimate of net 
proceeds. If any person, partnership, association, or corporation shall 
refuse or neglect to make and deliver, under Gash to the state board of 
equalization any statement required by this act, or to comply with any re- 
quirements of this act, the state board of equalization must cause such 
refusal to be noted upon the assessment-roll opposite the name of such 
person, partnership, association, or corporation, and must make an estimate 
of the ores, mineral products, or deposit mined and treated or sold by such 
person, partnership, association, or corporation, and upon such estimate 
shall fix and determine the value of the net proceeds of said mine or mining 
claim, as hereinbefore set forth. In making an estimate of the value of the 
net proceeds under this section, the state board of equalization shall have 
the power to subpoena and examine, under oath, any person, members of a 
partnership or association, officers or agents of a corporation, and the em- 
ployees of such person, partnership, association, or corporation, and every 
person who refuses or neglects to appear and testify, when required so to 
do by the state board of equalization as herein provided, for each and 
every refusal shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished by a fine of not more than one thousand 
dollars, or by imprisonment in the county jail for not more than one year, 
or by both such fine and imprisonment. 


History: En. Sec. 4, Ch. 237, L. 1921;  Taxation@336(2).  . 
re-en. Sec. 2092, R. C. M. 1921. . 61 C.J.:-‘Taxation § 772 et seq. 


84-5411. (2093) Penalty for false statement. If any. person required 
by this act to make or file any statement, or to verify, under oath, any state- 
ment, shall make such statement false in any material respect, or shall 
verify, under oath, any statement false in any materia! respect, such person 
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shall be deemed guilty of perjury, and upon conviction thereof shall be 
punished as is by law provided for the punishment of perjury. 


History: En. Sec. 5, Ch. 237, L. 1921; Perpury¢=5. 
re-en. Sec. 2093, R. C. M. 1921. 48 C.J. Perjury § 74. 


84-5412. (2094) Examination of records by board of equalization. The 
state board of equalization shall have the right and power, at any time, to 
- examine the records of any person, partnership, association, or corporation 
specified in this act, as the same may pertain to the yield of ore or mineral 
products or deposit, in order to verify the statements made by such per- 
son, partnership, association, or corporation, and if, from such examination, 
or from other information, said state board of equalization find any state- 
ment, or any material part thereof, wilfully false or fraudulent, said state 
board of equalization must assess in the same manner as provided for in 
section 84-5403. . 


History: En. Sec. 6, Ch. 237, L, 1921; Taxation¢G382. 
re-en. Sec. 2094, R. C. M. 1921. 61 C.J. Taxation § 841. 


84-5413. (2095) Lien of tax—enforcement of payment. The taxes on 
such net proceeds must be levied as the levy of other taxes are provided for, 
and every such tax is a lien upon the mine or mining claim from which the 
ore or mineral products or deposits are mined or extracted, and is a prior 
lien upon all personal property and improvements used in the process of 
extracting such ore or mineral products or deposits; provided, however, that 
such personal or real property is owned by or under lease by the person, 
partnership, association, or corporation who extracted said ore, or mineral 
products or deposits. | 

The tax on such net proceeds may be collected, and the payment there- 
of, enforced, by the seizure and sale of the personal property upon which 
the said tax is a lien, in the same manner as other personal property is 
seized and sold for delinquent taxes, or by the sale of the mine or mining 
claim and improvements, as provided for the sale of real property for de- 
linquent taxes, or by the institution of a civil action for its collection in 
any court of competent jurisdiction; provided, however, that a resort to 
any one of the methods of enforcing collection, as herein provided for, 
shall not bar the right to resort to either or both of the other methods, 
but that any two or all of the methods herein provided for may be used 
until the full amount of such tax is collected. 

History: En. Sec. 7, Ch. 237, L. 1921; Taxation€—507, 575, 585, 617. 


re-en. Sec. 2095, R. C. M. 1921; amd. Sec. 61 C.J. Taxation §§ 1162 et seq. 1358 
1, Ch. 143, L. 1925, et seq., 1377, 1526 et seq. 
References 51 Am. Jur. 881, Taxation, $§ 1010 et 
Byrne v. Fulton Oil Co., 85 M 329, 337, *°4 
278 P 514. : 


84-5414, (2096) Surface ground and improvements not exempt. Noth- 
ing in this act must be construed so as to exempt from taxation the surface 
ground, improvements, buildings, erections, structures, or machinery placed 
upon any mine or mining claim, or used in connection therewith, or supplies 
used either in mills, reduction works or mines. 


History: En. Sec. 8, Ch. 237, L. 1921; Taxation¢G—63. 
re-en. Sec. 2096, R. C. M. 1921. 61 C.J. Taxation § 63. 
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_ 84-5415. Dissolved corporations to make returns on net proceeds of 
mines and pay tax accrued. Every corporation which shall be dissolved 
or cease to do business in this state during any tax-paying year shall make 
all statements, reports and returns required by law to be made with refer- 
ence to the net proceeds of mines, and pay the tax due for such period as it 
transacted business, on or before the date of such dissolution or cessation of 
business. The state board of equalization may grant a reasonable extension 
of time for filing a return upon good cause shown therefor. 


History: En. Sec. 1, Ch. 10, L. 1941. 


CHAPTER 55 


LIEU TAXES ON RESETTLEMENT PROJECTS—REQUESTS 
FOR UNITED STATES PAYMENT OF 


Section 84-5501. Definitions. 

84-5502. State board of equalization may make requests for sums in lieu of 
taxes from United States, when. 

84-5503. Basis for amount of lieu payment. 

84-5504. Duplicate of agreement—filing—receipt for tax. 

84-5505. Disposal of moneys. 

84-5506. Definitions. 

84-5507. County commissioners may request payments in lieu of taxes from 
United States. 

84-5508. Basis of payment. 

84-5509. Agreement—recitals. 

84-5510. Notification of amount of tax payment—collection. 

84-5511. Government project fund. 

84-5512. Warrants for share payable to subdivisions. 

84-5513. Subdivision may make agreement with United States, when. 

84-5514. Deposit of funds. 

84-5515. Duty of subdivision in absence of agreement. 


84-5501. Definitions. The following definitions shall be applied to the 
terms used in this act: 


(1) “Agreement” shall mean “contract’’, and shall include renewals and 
alterations of a contract. 

(2) “Board” shall mean the state board of equalization of the state of 
Montana. 

(83) “State” shall mean the state of Montana. 

(4) “Services” shall mean such public and state functions as are per- 
formed for property in and persons residing within this state. 

(5) “United States” shall mean the United States of America. 

(6) “Project” shall mean any resettlement project or rural rehabilita- 
tion project for resettlement purposes of the United States, located within 
this state, and shall include persons inhabiting such project. 


History: En. Sec. 1, Ch. 58, L. 1939. Taxation€=5. 
61 C.J. Taxation § 344 et seq. 


84-5502. State board of equalization may make requests for sums in 
lieu of taxes from United States, when. The board is hereby authorized and 
empowered to make requests of the United States, for and on behalf of this 
state, for payment of such sums in lieu of taxes as the United States may 
agree to pay, and to consummate agreements with the United States, in the 
name of this state, for the performance of services by the state for the 
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benefit of projects, and for the payment by the United States to the state, in 
one or more installments, of such sums in lieu of taxes. 
History: En. Sec. 2, Ch. 58, L. 1939. 


84- 5503. Basis for amount. of lieu payment.. The « amount of any pay- 
ment of sums in lieu of taxes may be based on the estimated cost to the 
state of performing services for the benefit of the projects during the period 
of agreement, after taking into consideration the benefits to be derived by 
the state from such projects, but shall not be in excess of the taxes which 
would result to the state for the said period if the real property of the 
projects within the state were taxable. 

History: En. Sec. 3, Ch. 58, L. 1939. 


84-5504. Duplicate of agreement—filing—receipt for tax. A duplicate 
copy of every agreement for payment of sums in lieu of taxes shall be filed 
in the office of the treasurer of this state. On or before the date on which 
any payment of sums in lieu of taxes is due, the state treasurer shall present 
a bill to the United States, in the name of the state, in the amount of such 
payment. The state treasurer shall give to the United States a receipt in 
the name of the state for all payments of sums in lieu of taxes.. 

History: En. Sec. 4, Ch. 58, L. 1939. 


84-5505. Disposal of moneys. All payments of ‘sums in lieu of taxes 
received by this state shall be deposited in funds eae os to the state 
levies. 


History: En. Sec. 5, Ch. 58, L. 1939; 
amd. Sec. 1, Ch. 42, L. 1947. / 


84.5506. Definitions, The following definitions shall be applied to the 
terms used 1 in this act: 


(1) “A ereement” shall mean “contract”, and shall include renewals and 
alterations of a contract. 
> (2) “Board” shall mean the board of county commissioners of any 
sonny in this state. 

(3) “Political subdivision” shall mean any agency or unit of this state 
which now is, or hereafter shall be, authorized to levy taxes or emo SEG 
to cause taxes to be levied. | 

(4) “Services” shall mean ‘acti ube and municipal functions as are 
performed for property in and persons residing within a political sub- 
division. 

(5) “United States” shall mean the United States of America. 

(6) “Project” shall mean any resettlement project or rural rehabilita- 
tion project for resettlement purposes of the United States or any other 
lands formerly upon the tax rolls and purchased by the United States and 
used for resettlement, rehabilitation or grazing purposes, located within 
this state or any political subdivision thereof, and shall include the persons 
inhabiting, occupying or using any lands so owned or acquired by the 
United States. | 

(7) “Governing body” shall mean the commission, board, body, or per- 
sons in which the BUMERS of a subdivision as a body corporate, or otherwise, 
are vested. 
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(8) “Fund” shall mean, unless otherwise expressed, the “government 
project fund” to be established pursuant to section 84-5511. 
History: En. Sec. 1, Ch. 59, L. 1939; TaxationG=5. 
amd. Sec. 1, Ch. 139, L. 1941. 61 C.J. Taxation § 344 et seq. 


84-5507. County commissioners may request payments in lieu of taxes 
from United States. The board of county commissioners of any county in 
this state is hereby authorized and empowered to make requests of the 
United States, for and on behalf of the county and the political subdivisions 
whose jurisdictional limits are within or coextensive with the limits of the 
county, for payment of such sums in lieu of taxes as the United States may 
agree to pay, and to enter into agreements with the United States, in the 
name of the county, for the performance of services by the county and such 
political subdivisions for the benefit of the project, and for the payment by 
the United States to the se bh in one or more installments, of such sums 
in lieu of taxes. 

History: En. Sec. 2, Ch. 59, L. 1939. 


84-5508. Basis of payment. The amount of any payment of sums in 
lieu of taxes may be based on the estimated cost to each political subdivision, 
for and on whose behalf the agreement is entered into, of performing 
services for the benefit of a project during the period of the agreement, after 
taking into consideration the benefits to be derived by the subdivision from 
such project, but shall not be in excess of the taxes which would result to the 
subdivision for the said period if the real pyoporty of the project within the 
subdivision were taxable. 

History: En. Sec. 3, Ch. 59, L. 1939. 


84-5509. Agreement—recitals. Hach agreement entered into pursuant 
to section 88-5507 shall contain the names of the political subdivisions with 
respect to which it is consummated, and a statement of the proportionate 
share of the payment by the United States to which each such subdivision 
shall be entitled. 

History: En. Sec. 4, Ch. 59, L. 1939. 


84-5510. Notification of amount of tax payment—collection. The board 
shall file duplicate copies of every agreement for payment of sums in lieu 
of taxes with the county clerk and county treasurer. Upon receipt of the. 
same, the county clerk shall notify each political subdivision for and on 
whose behalf the agreement is executed that the same has been consum- 
mated, and state the share of the payment due thereunder to which the sub- 
division is entitled. On or before the date on which any payment of sums in 
lieu of taxes is due, the county treasurer shall present a bill to the United 
States, in the name of the county, in the amount of such payment. The 
county treasurer shall give to the United States a receipt in the name of the. 
county for all payments of sums in leu of taxes. 

History: En. Sec. 5, Ch. 59, L. 1939. 


84-5511. Government project fund. The county treasurer shall estab- 
lish a fund in the county treasury to be known as the “government project 
fund”. The fund shall contain an account with each political subdivision 
which is entitled to a share of a payment of sums in lieu of taxes. Whenever 
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such payment is received, the county treasurer shall apportion it to the 
several accounts in the fund pursuant to the agreement under which the 
payment is made. 


History: En. Sec. 6, Ch. 59, L. 1939. 


ae 


84-5512. Warrants for share payable to subdivisions. After apportion- 
ing any payment to the several accounts as provided in section 84-5511, the 
county treasurer shall prepare in duplicate a complete itemized statement, 
one copy of which shall.be filed with the board of county commissioners, 
and the other of which shall be filed with the county clerk. The board of 
county commissioners shall, by appropriate resolution, order warrants drawn 
on the county treasurer to the order of each political subdivision named in 
the itemized statement, in the amount of the political subdivision’s share in 
the payment. The county clerk shall draw and sign said warrants, which 
shall also be signed by the chairman of the board of county commissioners. - 
Whenever such warrant is presented to the county treasurer, he shall debit 
the proper account in the fund, and shall pay the amount of such warrant 
in full, without deduction, to the political subdivision presenting the same; 
provided, however, that the county treasurer shall not honor such warrant 
unless it is endorsed by the president, chairman, or other presiding officer 
of the governing body of such political subdivision. The endorsement of 
any warrant by said presiding officer of the governing body of a political 
subdivision as provided in this section shall be construed as an approval 
of the agreement under which the payment was received. If any governing 
body of a political subdivision shall refuse to receive any warrant delivered 
pursuant to this section, the amount of the warrant shall be ee to 
the United States by the county. | ) 


History: En. Sec. 7, Ch. 59, L. 1939. 


84-5513. Subdivision may make agreement with United States, when. 
If the United States declines to deal with a board with respect to any 
political subdivision whose jurisdictional limits are within or coextensive 
with the limits of the county, or in the event the jurisdictional limits of a 
political subdivision lie in more than one county, that subdivision is hereby 
authorized to make request of the United States for payments of such sums 
in lieu of taxes as the United States may agree to pay, and is hereby em- 
powered to enter into agreements with the United States for the perform- 
ance by the subdivision of services for the benefit of a project, and for the 
payment by the United States to the subdivision, in one or more install- 
ments, of such sums in lieu of taxes. The amount of such payment may be 
based upon the cost of performing such services during the period of the 
agreement, after taking into consideration the benefits to be derived by 
the subdivision from the project, but shall not be in excess of the taxes 
which would result to the political subdivision for the period if the real 
property of the project within the political subdivision were taxable. When- 
ever any payment is received by a subdivision under an agreement entered 
into pursuant to this section, the governing body of such subdivision shall 
issue a receipt for such payment. 


History: En. Sec. 8, Ch. 59, L. 1939. 
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84-5514. Deposit of funds. All money received by a political subdi- 
vision pursuant to section 84-5512 or under section 84-5513 shall be deposited 
in such fund or funds, or items of a fund or funds, as may be designated in 
the agreement; provided, however, that if the agreement does not make such 
designation, the money received shall be deposited in such fund or funds, or 
items of a fund or funds, as the governing body of such subdivision shall by 
appropriate resolution direct. 


History: En. Sec. 9, Ch. 59, L. 1939. 


84-5515. Duty of subdivision in absence of agreement. No provision of 
this act shall be construed to relieve any political subdivision of this state, 
in the absence of an agreement for payment of sums in lieu of taxes by the 
United States as provided in this act, of the duty of furnishing, for the 
benefit of a project, all services which the subdivision usually furnishes for 
property in and persons residing within the subdivision without a payment 
of sums in lieu of taxes. 


History: En. Sec. 10, Ch. 59, L. 1939. 


CHAPTER. 56 
| Tit. 84, c. 56 
CIGARETTE TAX—LICENSES—STAMPS New matter 
L. Keke Init. 54 
D: 


Section 84-5601. Definitions. 
84-5602. Distributors’ and dealers’ license—application—fees. 
84-5603. License—duration. 
84-5604. Revocation of license. 
84-5605. Unlawful to possess or sell without license. 
84-5606. The tax. 
84-5607. Stamps prepared by board—inventory. 
84-5608. Stamps purchased at discount. 
84-5609. Use of tax stamping meters. 
84-5610. Distributors may not sell stamps. 
84-5611. Records to be kept by distributors—use of untaxed cigarettes unlawful 
—violations as nuisance. 
84-5612. Carriers to report shipments. 
84-5613. Unlawful to transport unstamped cigarettes. 
84-5614. Seizures. 
84-5615. Investigations—hearings. 
84-5616. Hearing—rehearing. 
84-5617. Appeals from decision of the board. 
84-5618. The board to administer act. 
84-5619. Rules and regulations. | 
84-5620. County attorney and other officers to assist. 
84-5621. Clerical and field assistants. 
84-5622. Misdemeanors. 
84-5623. Saving clause. 


84-5601. Definitions. As used in this act, the following definitions shall 
apply unless the context otherwise requires: 

(a) The word “board” shall mean the state board of equalization of 
the state of Montana. 

(b) The word “person” shall mean any individual, firm, fiduciary, part- 
nership, corporation, trust, organization, or association however formed. 

(c) The word “stamp” shall mean the stamp provided by the state 
board of equalization, under the provisions of this act. 
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(d) The word “insignia” shall mean the impression or mark approved 
by the state board of equalization, used in lieu of. saat under the pro- 
visions of this act. 

(e) The words ‘public mandhitnseat shall mean onal or representa- 
tives of manufacturers who receive cigarettes in car load lots for distri- 
bution to distributors and retailers in original cases. 

(f) The word “distributor” shall mean any person engaged in the 
business of producing or manufacturing cigarettes or importing any thereof 
into this state, for purpose of distribution or sale. 

(g) The words “licensed distributor” shall mean distributor duly li- 
-censed under the provisions of this act. 

(h) The word “dealer” shall mean any person rake than a distribiiton ; 
who is engaged in the business of selling cigarettes at retail, and shall also 
mean cigarette vending machines. 

(i) The words “licensed dealer” shall mean. any person anes than a. 
distributor, who is duly licensed under the provisions of this act. 4 

(j) The words “sale” and “sell” shall mean and include any transfer 
of cigarettes by sale, gift, barter or exchange. 

History: En. Sec. 1, Ch. 289, L. 1947. Cross-Reference 


Sale of cigarettes to minors forbidden, 
sec. 94-35-208. 


84-5602. Disivibutory and dealers’ license application —fees. Every 
such distributor or dealer shall secure a license from the board before en- 
gaging in such business, or continuing to engage therein, after July 1, 1947. 
A separate application and a separate license shall be required for each place 
of business owned, controlled or operated by such person within the state of 
Montana. Application for such license shall be made on forms prescribed 
by the board, which shall state the name and address of the applicant, the 
name, address and place of business to be licensed, the type of business, and 
such other information as the board may require for the proper administra- 
tion of this act. Each application for a distributor’s license shall be accom- 
panied by a fee of fifteen dollars ($15.00). Each application for a dealer’s 
license shall be accompanied by a fee of five dollars ($5.00). No dealer shall 
be granted a distributor’s license except a retailer who also performs, in the 
usual course of business, a distributor’s or wholesaler’s function. Each 
license so issued shall be permanently and prominently displayed on the 
premises covered by the license. Distributors and dealers licensed under this 
act may buy, sell or have in their possession, only such cigarettes upon which 
has the stamp or insignia provided for in this act on each individual package. 
The stamps or insignia provided for in this act shall be sold to, and affixed 
by, licensed distributors and retailers only. A distributor’s gant shall not 
authorize the holder thereof to make sale of cigarettes at ‘retail in less than 
carton lots, provided, however, before said distributor shall make any such’ 
sale at retail, the stamp or insignia shall be affixed to each individual 
package. Hach cigarette vending machine shall be licensed at a particular 
place of business, provided that only one machine is to be licensed at a 
particular place of business where the licensee has more than one machine 
in operation. 

History: En. Sec. 2, Ch. 289, L. 1947. 
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84-5603. License—duration. Each license so issued shall be valid until 
surrendered, or revoked by the board, or unless the business or place for 
which such license was issued, shall be transferred, in which event the 
holder of the license, shall immediately return it to the board for cancella- 
tion. 


History: En. Sec. 3, Ch. 289, L. 1947. 


84-5604. Revocation of license. The board may revoke the license of 
any dealer or distributor for failure to comply with any provision of this 
act, or with any lawful rule or regulation of the board made pursuant hereto. 
Any person aggrieved by such revocation may apply to the board for a 
hearing, and may further appeal to the court, as hereinafter provided. When 
a license has been duly revoked, no license shall again issue to such licensee 
for a period of one (1) year thereafter. Any person who shall sell cigarettes 
after his license has been revoked is guilty of a misdemeanor, and shall be 
punished as hereinafter provided, and all cigarettes in his possession shall 
be seized and forfeited to the state. 


History: En. Sec. 4, Ch. 289, L. 1947. 


84-5605. Unlawful to possess or sell without license. No person shall 
sell, offer to sell, or possess with intent to sell, any cigarettes, at wholesale 
or retail, unless a license so to do has first been issued to him under the 
provisions of this act. Any person violating the provisions of this section 
is guilty of a misdemeanor, and shall be punished as hereinafter provided, 
and all cigarettes in his possession shall be seized and forfeited to the state. 


History: En. Sec. 5, Ch. 289, L. 1947. 
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84-5606. The tax. From and after the effective date of this act, ther¢ amendea 


is hereby levied, imposed and assessed, and there shall be collected and paic ; 


to the state of Montana, upon cigarettes sold or possessed in this state, the 
following tax which shall be paid prior to the time of sale and delivery 
thereof, to-wit: Two cents (2c) on each package containing not more than 
twenty (20) cigarettes, and when packages shall contain more than twenty 
(20) cigarettes, then two cents (2c) on each additional multiple of twenty 
(20) cigarettes or fraction thereof. 

Within seventy-two (72) hours after receipt by the distributor or re- 
tailer of any such cigarettes, except as hereinafter provided, he shall cause 
to be securely affixed thereto, the required stamp denoting the tax thereon. 
Said stamps shall be properly cancelled prior to sale or removal for con- 
sumption under such regulations as the board may prescribe. Each package 
shall have the required stamp affixed thereto in such a manner that the 
stamp will be destroyed when the package is opened. Every person who 
shall make, alter, forge or counterfeit any license, stamp or insignia pro- 
vided for in this act, or who shall assist or be concerned therein, or who 
shall have in his possession any altered, forged, counterfeit or spurious 
stamp, license or insignia, with intent to defraud the state, is guilty of 
forgery, and shall be punished by imprisonment in the state prison for not 
less than one (1) or more than fourteen (14) years. 


History: En. Sec. 6, Ch. 289, L. 1947. 
743 


L. ’51, Init. 54: 
. 781 


84.5607 TAXATION 


84-5607. Stamps prepared by board—inventory. The board shall pre- 
pare and have suitable stamps for use on each package of cigarettes, and 
shall keep an accurate record of all stamps received by it, dnd of all stamps 
delivered, under the provisions of this act. Exceptias hereinafter specifically 
provided, the board shall sell the stamps only to licensed distributors and 
retailers, and the money received by the board under the provisions of this 
act shall be paid to the state treasurer, and by him credited to the general 
fund of the state, provided that out of said money there shall be paid on 
claims regularly presented against the state and approved by the state board 
of examiners, the costs of enforcing and the expenses of administering the 
provisions of this act.: Provided further, however, that wholesale distri- 
butors of cigarettes located outside of this state, may, upon application, be 
issued a distributor’s license and may purchase such stamps from the board 
and affix such stamps to the package, to be imported and sold in this state, 
and authorized to cancel the same in the manner prescribed by the regula- 
tions of the board. 

On or before the 5th day of July, 1947, every distributor and dealer in 
this state shall file a duly verified inventory with the board, specifying the 
number of packages of cigarettes in his possession or control on July 1, 1947. 
The inventory shall be on forms prescribed by the board; and shall be ac- 
companied by a remittance sufficient to pay the tax on cigarettes in stock on 
July 1,.1947. Immediately upon receipt of such inventory and remittance, 
the board shall forward to the distributor and dealer the required number 
of stamps, and immediately upon receipt of such stamps, the distributor or 
dealer shall affix the same to the packages of cigarettes specified in the in- 
ventory, and cancel the same as directed by the board. Thereafter, such 
stamps shall be affixed to packages of cigarettes only by licensed distri- 
butors and retailers. Provided, however, the provisions of this act shall not 
apply to public warehouses acting as aie: of manufacturers. 

History: En. Sec. 7, Ch. 289, L. 1947. 


84-5608. Stamps purchased at discount. Every licensed distributor and 
retailer shall be entitled to purchase said stamps at a discount of ten per 
cent (10%) of their face value, upon payment therefor. 

History: En. Sec. 8, Ch. 289, L. 1947. 


84-5609. Use of tax stamping meters. The board may authorize any 
manufacturer, distributor or retailer of cigarettes to use a tax stamping 
meter machine with which to place an insignia upon each package of cigar- 
ettes imported, sold; or delivered in this state, in lieu of said stamps. The 
insignia shall be one approved by the board. Each individual package of 
cigarettes imported into this state, delivered or sold therein shall be marked 
with the proper insignia of such tax stamping meter machine and thereafter 
any original package of cigarettes so marked may be lawfully possessed and 
sold within the state by any distributor or dealer licensed under this act. 
The board shall supervise and check the operation of such tax stamping 
meter machines. That the operator of such machine shall take the meter 
thereof to the county treasurer, of the county in which the machine is 
operated, who is authorized to, and shall set said meter for the number of 
packages specified and required by the operator. That the county treasurer 
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shall immediately report to the board on forms prescribed by it; the name 
of the operator and the number of packages for which said meter was set, 
and the distributor or retailer, using such tax stamping meter machine, 
within ten (10) days from the first day of the month of the following month, 
shall remit to the board the amount of the tax due on the packages of 
cigarettes for which said tax stamping meter machine was set to stamp for 
the preceding month. 

That any distributor or retailer using such tax stamping meter machine 
shall be required to furnish a surety bond, to be approved by the board, in 
the sum of five thousand dollars ($5,000.00) conditioned for the payment of 
the tax due on packages of cigarettes stamped by said tax stamping’ 
meter machines. | | 

History: En. Sec. 9, Ch. 289, L. 1947. 


84-5610. Distributors may not sell stamps. No distributor or retailer 
shall resell to any other distributor or retailer any stamps purchased by 
him from the board. Any distributor or retailer who has on hand any 
unused or uncancelled stamps at the time of discontinuing his business of 
selling cigarettes, may return such stamps to the board and be paid ninety 
per cent (90%) of their face value. 

History: En. Sec. 10, Ch. 289, L. 1947. 


84-5611. Records to be kept by distributors—use of untaxed cigarettes 
unlawful—violations as nuisance. All such distributors shall keep for a 
period of one (1) year, all invoices of cigarettes purchased and imported by 
them, all receipts issued by them and stamps purchased, also, an accurate 
record of all sales of cigarettes made within the state, showing the name 
and address of each purchaser, the date of sale, the quantity of each kind 
sold, the name of any carrier, the shipping point and destination. Such 
distributor shall permit the board, its assistants, authorized agents or repre- 
sentatives to examine all taxable items of cigarettes, invoices, receipts, 
books, paper, memoranda and records, as may be necessary to determine 
whether the tax stamping meter machine has been used as required, or the 
stamps required by this act had been purchased and used, or to determine 
the amount of such tax as may be due or unpaid. 

Every person who purchases any package of cigarettes which does not 
bear the stamp or insignia required by this act, and every person who shall 
use or consume within this state, any cigarettes, unless the same shall be 
taken from the original package having affixed thereto the stamp or in- 
signia required by this act, is guilty of a misdemeanor and shall be punished 
as hereinafter provided. 

Every person having possession or control of, or who maintains a build- 
ing or place where cigarettes are sold in violation of this act, or permits the 
same to be done in any place or building possessed, controlled or maintained 
by him, is guilty of maintaining and keeping a nuisance and the building 
or place so used, together with the personal property and fixtures used in 
connection therewith shall be deemed a nuisance, and such person shall be 
enjoined and such building or place, personal property and fixtures abated 
as a nuisance, at the instance of the state. | 

History: En. Sec. 11, Ch. 289, L. 1947. 
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84-5612. Carriers to report shipments. Every common carrier hauling, 
transporting or shipping into or out of the state of Montana, from or to any 
other state, any cigarettes shall, when so required by the board, report in 
writing of such shipments or deliveries to the board, on blanks furnished by 
it, giving the date, the person to whom the same was consigned and de- 
livered and the quantity as shown by the bill of lading, and such other in- 
formation as the board may require. 

History: En. Sec. 12, Ch. 289, L. 1947. 


84-5613. Unlawful to transport unstamped cigarettes. It shall be un- 
-lawful for any person to transport into, receive, carry or move from place 
to place within this state, except in the course of interstate commerce, any 
unstamped cigarettes. Any person violating the provisions of this section 
is guilty of a misdemeanor and shall be punished as hereinafter provided, 
and any motor vehicle, airplane, conveyance, vehicle or other means of 
transportation in which cigarettes are being transported, together with the 
cigarettes and other equipment or personal property used in connection with 
such transportation, and found in such means of transportation, shall be 
subject to seizure by the board, its duly authorized agent, or any sheriff 
or deputy, or other police officer, with or without process, and shall be 
subject to forfeiture in the manner hereinafter provided. 
History: En. Sec. 13, Ch. 289, L. 1947. 


84-5614. Seizures. Upon the seizure of any cigarettes, and within two 
(2) days thereafter, the person or officer making such seizure shall deliver. 
an inventory of the property seized to the person from whom such seizure 
was made, if known, and file a copy thereof with the board. Within ten (10) 
days after the date of service, the person from whom the seizure was made, 
or any other person claiming an interest in the property seized, may, within 
thirty (80) days from such seizure, institute an action in the district court 
of the county where such seizure was made, to determine the issue of for- 
feiture. In case a judgment of forfeiture is entered, unless such judgment 
is stayed pending an appeal to the supreme court, the board shall, as soon 
as convenient, sell such forfeited property and remit the proceeds, less court 
costs to the state treasurer who shall deposit the same to the general fund 
of the state. In the event no action is instituted, as herein provided, such 
seized property shall be deemed forfeited to the state by operation of law, 
and the board may thereupon sell the same in the manner aforesaid. In 
case of the seizure of an automobile, truck, boat, airplane, conveyance, ve- 
hiecle, or other means of transportation, pursuant to the provisions of this 
act, the officer making the seizure shall file a like inventory, and the person 
from whom the seizure was made, may, within thirty (30) days thereafter, 
commence an action in the district court of the county where the seizure 
was made, to determine the issue of forfeiture of such vehicle or other 
means of transportation; provided, however, that whenever the board is 
satisfied that any person from whom property is seized under the provisions 
of this act, was acting in good faith and without intent to evade the revenue 
provisions hereof, it shall release the property so seized without further 
legal proceedings. 

History: En. Sec. 14, Ch. 289, L. 1947. 
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84-5615. Investigations—hearings. The board and its duly authorized 
agents are empowered to conduct investigations, inquiries, and hearings 
hereunder, and any member thereof, or any agent, is authorized to admin- 
ister oaths and take testimony under oath, relative to the matter of i inquiry 
or investigation. The board, or its authorized agent, may subpoena wit- 
nesses and require the ee of books, papers, and documents pertinent 
to such inquiry. The board, or its agent, after the hearing, shall make 
findings and an order, in writing, which findings and order shall be Bled in 
the office of the board. 

History: En. Sec. 15, Ch. 289, L. 1947. 


84- 5616. Hearing—rehearing. Any person aggrieved by any action of 
the board or its duly authorized agents, under the provisions of this act, 
may apply to the board, in writing, for a hearing or rehearing thereon within 
thirty (30) days after such action of the board or its authorized agents. 
The board shall promptly consider such application, and may grant or deny 
the same. If the hearing be denied, the applicant shall be notified thereof, 
forthwith, and, if granted, the board shall notify the applicant of the time 
and place fixed for such hearing or rehearing, which may be at its office or 
in the county of the applicant. After such hearing or rehearing, the board 
may make any further or other order in the premises, as it may deem proper 
and lawful and shall furnish a copy thereof to the applicant. The board, 
on. itS own initiative, may order a hearing on any matter concerned with 
the: administration of this act, upon at least ten (10) days notice in poe 
to the person or persons to be pee entod. 

History: En. Sec. 16, Ch. 289, L. 1947. 


84-5617. Appeals from decision of the board. Any person aggrieved by 
any action or decision of the board, made under the provisions of this act, 
may appeal therefrom to the district court of the county where appellant 
resides, which appeal shall be taken by notice of appeal in writing, setting 
forth the actions or decision of the board, of which the appellant is 
aggrieved. Such appeal shall be perfected within thirty (30) days after 
notice of any decision or action of the board, and shall be taken by serving 
a notice of appeal upon the board and filing the same with the clerk of said 
district court, together with a good and sufficient bond to the state of 
Montana. The condition of such bond shall be to the effect that appellant 
agrees to prosecute said appeal diligently, and if the court shall finally 
decide that the state is entitled to judgment, that appellant will pay the 
amount thereof together with costs upon such appeal. Such bond shall be 
further conditioned that appellant will comply with the orders and 
decrees of the court. The bond shall be in the form required by law and 
in such an amount as the court may require. The notice of appeal shall be 
signed by the appellant or his attorney, and the matter appealed shall be 
heard upon ten (10) days notice given by either party, unless a different 
time is specified by the court. Said district court may grant such relief as 
the law and the facts in the premises require. 

History: En. Sec. 17, Ch. 289, L. 1947. 


84-5618. The board to administer act. The board is charged with the 
duty of administering and enforcing the provisions of this act, and the 
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board, its members and agents, are hereby given the powers of peace officers, 
and are authorized and empowered to arrest any person violating any pro- 
vision of this act, and to enter complaint before any court of competent 
jurisdiction, and to seize without formal warrant or process and use as 
evidence, any forged, counterfeit, spurious, or altered license stamp or 
insignia found in the possession of any person or place. 

History: En. Sec. 18, Ch. 289, L. 1947. 


84-5619. Rules and regulations. The board shall have power and au- 
thority to prescribe all rules and regulations not inconsistent with the pro- 
visions of this act, for the detailed and efficient administration thereof. 

History: En. Sec. 19, Ch. 289, L. 1947. 


84-5620. County attorney and other officers to assist. In the enforce- 
ment of this act, the board may call to its assistance, and it shall be the duty 
of any county attorney, or any peace officer, in this state, to assist the board 
in its enforcement of this act; and the board is hereby authorized to appoint 
such additional assistants as may be required to carry out the provisions 
of this act. 

History: En. Sec, 20, Ch. 289, L. 1947. 


84-5621 
Amended 54 84-5621. Clerical and field assistants. The board is hereby authorized 
ye employ such clerical and field assistants as may be necessary to properly 
administer the provisions of this act. All money collected under the pro- 
visions of this act, less the expenses incurred, in the administration thereof, 
shall be paid to the state treasurer, and deposited in the general fund of 
the state. 
History: En. Sec. 21, Ch. 289, L. 1947. 

84-5622. Misdemeanors. Unless hereinbefore expressly otherwise pro- 
vided, the violation of any provision of this act shall constitute a misde- 
meanor, and any person violating any such provision shall be punished by 
a fine of not less than one hundred dollars ($100.00), or more than five 
hundred dollars ($500.00), or by imprisonment in the county jail for not 
less than thirty (80) days or more than six (6) months, or by both such 
fine and imprisonment; and if such person is the holder of a license issued 
under this act, such license shall be revoked by the board, and such person 
shall not be eligible for another such license within one (1) year thereafter. 

History: En. Sec. 22, Ch. 289, L. 1947. 

84-5623. Saving clause. If any section, sub-section, sentence, clause, or 
phrase of this act is for any reason held unconstitutional, such decision shall 
not affect the validity of the remaining portions of this act. 

History: En. Sec. 23, Ch. 289, L. 1947. 
CHAPTER 57 
PUNCH BOARDS, PULL BOARDS AND SIMILAR DEVICES—LICENSE 
Section 84-5701. Definitions. 
Tit. 84, c. 57 84-5702. Tax stamp required on punch board and similar devices—amount— 
“oe matter penalty for failure to affix—collection and disposal of funds—en- 
fe We forcement. 
pp. 150-152 
Tit. 84, 0.57 148 
New matter 
L. ’51, c. 201 
Sees. 1-17 


pp. 472-479 
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84-5701. Definitions. The words and phrases used in this act shall be ee ae 
given the following interpretation: C298) 

1. The word “board” unless otherwise designated, means the state board ror OA 
of equalization of the state of Montana. 84-5701 

2. The word “person” includes every individual, partnership, corpo Repealed. and 
ration, association, or organization. 


new matter 
L. “61, c. 208 


3. The words “trade stimulator” mean any device or object housing pp. dT-419 
containing or enclosing, or having as a part thereof numbered tickets, varie ee 
gated symbols and tokens or any pull board, ticket board or punch board o1 L.’51, c. 88 
their equivalents, any one or more of which announces that an award wil oe. 150-152 


be made to a purchaser thereof in terms of merchandise or other things of 
value, but does not mean a slot machine or mechanical device. 
History: En. Sec. 1, Ch. 298, L. 1947. 


84-5702. Tax stamp required on punch board and similar devices— 84-5702. 
amount—penalty for failure to affix—collection and disposal of funds— et at 
enforcement. From and after the effective date of this act, it shall be law- 219p(2a)307 


ful for any person as defined herein, to exhibit for use and for sale and to 220P(2d)1032 


exhibit, sell and use trade stimulators, which, for the purposes of this act, 
Shall be considered any device or object housing, containing or enclosing, 
or having as a part thereof numbered tickets, variegated symbols, and 
tokens, or any pull board, ticket board, or punch board, or their equivalents, 
any one or more, of which announces that an award will be made to a pur- 
chaser thereof in terms of merchandise or other things of value, upon the 
exhibitor permanently affixing to such trade stimulator a use tax stamp of 
the value hereinafter prescribed, and which use tax stamp will plainly show 
that a special tax has been paid thereon at the true rate hereby levied and 
imposed, viz., the sum of three per cent (3%) of the value of the total 
number of such tabs, tickets, pellets, punches or similar things on the board 
or the full cash return of such trade stimulator to the exhibitor, as 
computed by the purchase price posted by the exhibitor as the going 
price of each numbered ticket, variegated symbol, token or its equivalent; 
that use tax stamps shall be affixed by the exhibitor to any trade stimulator 
at the time the same is purchased or otherwise acquired and received by 
him at his place of business. Said use tax stamps shall, at such time be 
simultaneously cancelled by the exhibitor indicating by uneraseable writing 
over the face thereof, identified by his initials and the date of the cancella- 
tion on each stamp. Failure to affix and/or cancel such use tax stamps, 
re-use of a cancelled stamp on other than the original trade stimulator, or 
permitting minors to patronize a trade stimulator, shall be a misdemeanor 
and shall be punishable by a fine of not to exceed one hundred dollars 
($100.00), for each separate offense. 

The state board of equalization is hereby authorized, empowered and 
directed to provide such use tax stamps, in such design, title, forms and 
denominations as will be appropriate, and to collect the moneys therefor, 
and shall every thirty (30) days, remit the proceeds from the sale of such 
use tax stamps to the state treasurer for credit to the state general fund; 
provided, however, that out of said proceeds there shall be paid, on claims 
regularly presented against the state, and approved by the state board of 
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examiners, the costs of enforcing and the expenses of administering the 
provisions of this act. The state board of equalization is hereby authorized, 
empowered and directed to supply use tax stamps upon direct application 
from exhibitors and payment to the board; and for the convenience of pur- 
chasers and users of such use tax stamps, the state board of equalization 
may deposit such stamps with the county treasurer of any county, and it 
shall be the duty of the county treasurer to accept payment for said stamps 
and remit therefor to the state board of equalization at intervals fixed by 
said board, or at any time on demand of said board, and the county treasurer 
shall at all times be liable to the state board of equalization for the value 
of any such stamps so deposited with him. The said state board of equaliza- 
tion shall cause to be set up appropriate records to reflect the supply, 
deposits, purchasers, purchases, and movements of such use tax stamps and 
payments therefor. The state board of equalization, or any authorized repre- 
sentative thereof, the county treasurer in any county of this state, the 
sheriff (including under-sheriff and deputies), and county attorney of any 
county in this state shall enforce the provisions of this act, and for such 
purposes may inspect and search any premises whereon or wherein said 
trade stimulators are kept, or any persons having custody of the same, and 
inspect any such trade stimulators, and the stamp supplies of exhibitors, 
proceeding with or without, search warrant in circumstances required by 
the applicable statutes of the state of Montana; all exhibitors shall, upon 
demand of said officers or representatives, or any one or more of them 
forthwith display any and all of such devices, or StAIRDS; cancelled or un- 
cancelled, in their custody or on premises. 
History: En. Sec. 2, Ch. 298, L. 1947. 
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